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TENNESSEE. 


TsDDEBy  appellant,  y.  Odom  ei  dL 

(2Heiak.68.) 
PrcmiMory  note — 9aJU  for  UlegcU  pwrpo96 

« 

B.  bonght  a  horse  of  A.  for  the  Confederate  cavalry  service,  and  gave  a  piom- 
Iflsoiy  note  for  the  parchase-monej.  Held,  that  bare  knowledge  oo  the 
part  of  A.  that  B.  intended  to  make  an  illegal  use  of  the  horse  dia  not 
vitiate  the  note. 

This  is  a  bill  to  enjoin  the  collection  of  a  judgment,  rendered  on 
the  16th  of  September,  1862,  by  a  justice  of  the  peace,  for  Cannon 
county,  on  a  note  for  $150.^  Complainant,  being  about  to  enter  the 
cavalry  service  of  the  Confederate  States,  purchased  of  one  of  the 
defendants,  a  horse,  to  be  used  in  that  service.  The  proof  is  abund- 
ant that  the  horse  was  purchased  for  that  purpose,  and  that  com- 
plainant was  fully  cognizant  of  the  object  of  the  defendant  in 
making  the  purchase.  Complainant  required  the  defendant  to  give 
his  note,  with  two  sureties,  for  $150,  which  was  the  full  value  of 
the  horse. 

This  note  was  sued  on  before  a  justice  of  the  peace,  when  the 

payor  and  his  sureties  suffered  judgment  to  be  rendered  without 

making  any  defense.    Execution  issued  and  was  .evied  on  the  land 

of  one  of  the  defendants,  and  upon  its  being  condamned  for  said 
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this  bill  was  filed,  making  substantially  the  allegations  recited,  and 
an  injunction  was  granted  to  stop  the  sale.  The  defendants  submit 
to  the  jurisdiction  and  answer  the  several  allegations  of  the  biU 
with  a  good  deal  of  'evasion,  such  as  denying  positively  that  a 
Lorse  was  sold  to  be  used  in  the  Confederate  service,  but  admitting 
a  more  was  sold;  but  insisting  that  she  was  not  fit  for  the  cavalry 
<%rvice ;  and  denying  that  the  consideration  of  the  note  was  illegal 

J  L.  Fare  and  M,  W,  McKnight  for  complainant. 

Ja'ines  S.  Barton  for  defendants. 

Nicholson,  C.  J.  (after  stating  the  facts).  The  proof,  as  already 
4ated,  fully  establishes  the  fact  that  complainant  bought  the  mare 
for  the  purpose  of  using  her  in  the  Confederate  cavalry  service,  and 
that  she  was  so  used,  and  that  the  defendant  knew  the  purpose  for 
^hich  she  was  bought  But  the  proof  fails  to  show  that  the  defend- 
ant's object  in  selling  was  to  promote  the  Confederate  cause.  He 
fold  for  a  full  price,  exacted  two  sureties  to  the  note,  and  most 
{)robably  was  looking  only  to  his  own  interest,  and  not  to  that  of 
the  confederacy,  in  making  the  sale. 

That  such  a. contract  was  not  illegal  on  the  part  of  the  defendant, 
was  decided  by  this  court  at  its  recent  term,  in  the  case  of  Naffy. 
Crawford,  1  Heiskell,  116.  The  rule  laid  down  in  that  case  is, 
^  that  the  agreement  must  be  to  do,  or  to  further,  some  illegal  or 
immoral  purpose  in  violation  of  public  policy.  The  element  that 
destroys  the  validity  of  the  agreement  is  the  purpose  by  the  agree- 
ment to  effect  or  aid  the  forbidden  end,  or  else  the  consideration 
for  the  promise  must  have  been  to  do  and  perform  an  illegal  or  im- 
moral act."  The  proof  discloses  no  such  element  in  the  contract 
on  the  part  of  the  defendant  He  did  not  agree  to  sell  the  horse  in 
consideration  that  complainant  would  use  him  in  the  Confederate 
service,  but  in  consideration  that  complainant  would  give  to  him 
his  note  for  $150  with  two  securities.  The  rule  which  governs  the 
case  is  aptly  illustrated  by  Mr.  Story  in  his  work  on  Contracts,  vol 
1,  §  541,  in  which  he  says:  "So,  also,  a  lease  of  lodgings  for  the 
purpose  of  prostitution  is  void.  But  the  mere  fact  that  the  per 
son  to  whom  the  board  or  lodging  or  any  articles  are  furnished, 
id  a  prostitute,  does  not  invalidate  the  contract  therefor,  unless  iht 
9ery  object  of  the  agreement  be  to  pander  to  her  prostitution.''    Ai 
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we  do  not  think  the  proof  shows  the  object  of  the  defendant  to 
have  been  to  aid  the  rebellion^  but  simply  to  convert  his  mare  into 
a  good  note  for  his  private  purpose,  we  hold  that  the  bare  knowl- 
edge, on  the  part  of  the  defendant,  that  complainant  intended  to 
make  an  illegal  use  of  the  horse  does  not  vitiate  the  note. 
Tne  decree  below  is  affirmed,  with  costs. 

Decree  affinnetL 


Allsh  $t  eU.  r.  McOullouoh  $i  dLf  appellants. 

(S  H0tok.l7i.> 
Huiband  and letfe^etffeet  of  dinoree  on  htubanSe  UabiUiss  for  teife^e  d^. 

C.  married  M.,  a  female  guardian,  who  continued  to  exercise  her  guardianship 
aftei  the  marriage.  Subsequently  she  obtained  a  divorce  a  vinculo.  Held 
that  he  was  not  relieved  by  the  divorce  from  liability  for  her  debts  undet 
the  guardianship  contracted  before  and  during  coverture. 

Bill  in  chancery,  for  the  purpose  of  having  the  right  of  the  com- 
plainants, in  certain  devised  property,  declared,  and  of  compelling 
an  account  as  to  the  guardianship  of  one  of  the  defendants.  The 
coDiplaiuants  are  Nathan  J.  G.  and  Robert  F.  Allen  and  Martha 
Ann  Ilarris,  children  of  defendant,  Susan  F.  McGuUough,  by  two 
former  husbailds.  Susan's  last  husband  died  in  1849,  and  in  1852 
she  qualified  as  guardian  of  the  three  children.  In  1855  she  married 
James  McCullough,  who  is  co-defendant  in  this  suit  Q^his  bill  was 
filed  against  defendants,  in  April,  1860,  charging  them  with  liabili- 
ties on  the  guardianship  of  over  $8,000.  In  December  of  the  same 
year  (1860)  a  separation  occurred  between  Susan  and  James,  and  in 
September,  1865,  Susan  obtained  a  decree  of  divorce  a  vinculo  od 
the  ground  of  the  adultery  of  herhusband  James.  The  final  decree 
in  chancery  was  not  entered  until  December,  1866 ;  and  defendant 
McCullough  insists  that  he  was  discharged  by  the  divorce. 

Stokes  it  Sofiy  for  complainants,  cited  2  Scribner  on  Dower,  508, 
309,  McQueen  on  Husb.  &  Wife,  211;  Bac.  Abr.  Baron  &  Feme, 
F.;  Jones  v.  Walkup,  5  Sneed,  135;  Waii  v.  Wait,  4  N.  Y.  100,  101, 
109 ;  Code,  2471, 2472,  2473 ;  Ames  v.  Norman,  4  Sneed,  083  ;  Forrest 
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V.  Forrest,  6  Duer,  102 ;  Burr  t.  Burr,  10  Paige,  26,  26 ;  MansfiM 
V.  Mclntyre,  10  Ohio,  28  (0.  S.);  Gillespie  v.  Worford,  2  Gold,  632 ; 
Bishop  on  Marr.  &  Div.,  §  705.  He  is  clearly  liable  for  what  came 
to  his  hands.  1  HiU,  410 ;  3  Monr.  354 ;  7  id.  329 ;  2  J.  J.  Maish. 
190 ;  4  id.  215. 

Williamson  £  Mariin,  for  defendant,  cited  2  Lomax  on  Ex'rs, 
601, 502 ;  2  Bright  on  Ilusb.  &  Wife,  22,  33 ;  CJienauU  v.  C-enault  5 
Sneed,  250;  1  Story's  Eq.' Jur.,  §  582;  Adair  \.  Shaw,  1  Sch.  & 
Lef  273 ;  2  Bright  on  Husb.  &  Wife,  22,  3G. 

J.  J.  Turnery  with  them,  cited  2  Williams  on  Ex'rs,  15G2,  m  ;  2 
Lomax  on  Ex'rs  (2d  ed.),  305,  501,  m;  1  Roper,  187;  2  Bright  on 
llusb.  &  Wife,  22,  25,  27,  30 ;  Roeve's  Dom.  Rel.  1 ;  Clancy  on 
Hnsb.  &  Wife,  13,  14,  18 ;  5  J.  J.  Marsh.  214 ;  9  B.  Monr.  412 ; 
13  Ves.  517 ;  3  B.  Monr.  354;  2  Dana,  238;  28  Law  Lib.  —  ;  1  Sch- 
&  Lef.  262,  265 ;  1  P.  Wms.  466 ;  3  id.  409 ;  Cord  on  Married 
Women,  880,  881,  882 ;  Bishop  on  Marr.  &  Div.  660,  668 ;  17  Mo. 
87 ;  10  Paige,  420,  421 ;  8  Mass.  99 ;  20  Mo.  363. 

Nelson,  J.  (after  stating  the  facts).  It  is  a  familiar  principle, 
that  the  husband,  by  marriage,  acquires  an  absolute  title  to  all  the 
personal  property  of  the  wife,  not  being  her  separate  estate  created 
by  deed,  will  or  other  lawful  mode  of  creating  such  estate,  which  she 
ha«l  in  possession,  or  in  action,  at  the  time  of  the  marriage,  and 
which  he  reduces  into  his  possession  during  the  man  iage ;  and  aftei 
her  death,  he  may,  if  he  survives  her,  become  her  administrator,  and 
recover  her  choses  in  action,  or  other  personal  property  not  reduced 
into  possession  during  the  coverture.  See  Reeve's  Dom.  Rel.  1 ;  Ch. 
PI.  31 ;  Browne  on  Actions,  43  Law.  Lib.  237,  w?. 

As  a  consequence  of  this  principle,  the  husband  becomes  liable  to 
the  creditors  of  his  wife  for  all  debts  due  or  owing  by  her  at  the  time 
of  the  marriage,  and  this  whether  lie  acquires  any  property  in  fact 
by  the  marriage  or  not ;  but  It  is  generally  said  that  this  liability 
continues  no  longer  than  ^he  coverture,  and  is  wholly  independent 
of  any  question  growing  out  of  the  amount  of  property  received  or 
not  received  in  virtue  of  his  marital  rights.  Reeve's  Dom.  Rel.  (3d  ed.) 
63,  54;  Adair  v.  Sliaw,  1  Sch.  &  Lef.  263 ;  Jones  v.  Walkup,  5  Sne^^d, 
138, 139  ;  Browne  on  Actions,  43  Law.  Lib.  245,  m. 

Founding  their  argument  upon  the  principle  last  stated,  it  is 
lirenuously  maintained  by  the  counsel  of  James  McCullough.  that 
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the  diTorce  obtained  by  his  wife  operated  as  a  civil  death ;  that  no 
decree  finally  and  definitely  ascertaining  the  amount  of  his  liability 
for  the  acts  of  the  wife  before  and  during  the  marriage,  was  pro- 
uomiced  anterior  to  the  divorce ;  that  the  effect  of  the  appeal  in 
this  case  wiis  to  vacate  and  annul  all  the  decrees  pronounced  in  the 
chance  y  court,  and  that  this  court  has  no  more  power  to  pronounce 
&  decree  against  the  husband,  for  the  wife's  liability,  than  it  would 
have  possessed  in  the  event  of  her  natural  death.  In  aid  of  this 
position  several  authorities  have  been  cited ;  but  the  doctrine  to  be 
deduced  from  them  is  summarily  and  correctly  stated  in  Shelford 
on  Marr.  &  Div.,  31  Law  Lib.  639,  w,  as  follows:  "The  husband 
is  liable  to  the  debts  of  the  wife  contracted  by  her  before  the  cover- 
ture, and  the  husband  and  wife  may  be  jointly  sued  for  such  debts 
during  coverture.  But  if  these  debts  are  not  recovered  against  the 
husband  and  wife  in  her  life-time,  the  husband  cannot  be  charged 
for  them,  either  at  law  or  in  equity,  after  the  death  of  the  wife.  The 
husband,  during  the  coverture,  is  liable  for  all  his  wife's  debts,  though 
ho  had  nothing  with  her;  and,  on  the  other  hand,  though  he  liad  a 
considerable  personal  estate  with  her,  yet,  unless  he  be  sued  during 
the  coverture,  he  is  not  afterward  liable,  even  in  equity.  But,  if  the 
wife  survive  the  husband,  an  action  may  be  maintained  against  her 
for  the  recovery  of  such  debts." 

While  such  is  the  general  doctrine  as  to  rights  which  may  be  af* 
fected  by  the  natural  death  of  the  wife,  but  little  aid  can  be  derived 
from  the  English  authorities  as  to  the  effect  to  be  given  here  to  a 
divorce  from  the  bonds  of  matrimony.  There  it  would  seem  that 
the  power  to  grant  a  divorce  a  vinculo  rested  only  in  parliament,  as 
it  was  exercised  by  our  State  legislature  prior  to  the  constitution  of 
1S34.  The  divorce  a  vinculo  matrimonii  was  unknown  to  the 
ecclesiastical  courts,  which  had  only  the  power  to  declare  the  nullity 
of  the  marriage  for  causes  existing  at  the  time  when  the  marriage 
took  place;  and  could  not,  even  for  adultery,  grant  any  other  than 
a  divorce  or  separation  a  m^nm  et  thoro.  See  Shelf,  on  Marr.  & 
Div.,  31  Law  Lib.  364,  305,  marg.  But,  by  the  constitution  of  1834, 
article  11,  section  4,  the  legislature  was  prohibited  fi'om  granting 
divorces,  but  empowered  to  authorize  the  courts  of  justice,  by  gen- 
eral and  uniform  laws,  to  grant  them  for  such  cause  as  might  >)6 
specified  by  law.  This  was  followed  by  the  act  of  1835,  chapter  20,  and 
by  other  statutes  passed  subsequently,  and  carried  into  the  Code, 
§§2448,  2478.  Without  here  transcribing  section  2448,  which  speci<> 
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fies  nine  causes  of  diyoroe  from  the  bonds  of  matrimony,  it  will  be 
seen  that  three  of  them,  at  least,  are  causes  existing  at  the  date  of 
the  man*iage,  and  which  would  avoid  the  contract  for  fraud ;  while 
the  remaining  six  causes  are  such  as  arise  after  the  marriage  is  cel- 
ebrated. From  the  veiy  nature  of  the  causes,  the  effect  of  the  de- 
cree dissolving  the  bonds  of  matrimony  might  be  different  in  the  two 
dasses  of  cases  —  declaring,  in  the  one,  that  the  marriage  never  had 
a  legal  existence ;  and,  in  the  other,  that,  although  lawful  in  its  ori- 
gin, the  contract  is  abrogated  for  causes  subsequently  occurring.  In 
the  one,  it  might  be  properly  declared  that  no  rights  of  property 
were  acquired  by  either  party ;  in  the  other,  that  rights  which  had 
been  acquired  and  acted  upon  would  not  be  disturbed. 

When  the  divorce  is  granted  for  causes  which  arose  during  the 
marriage,  it  does  not  follow  that  the  same  legal  consequences  would 
result  as  in  case  of  the  death  of  either  party ;  for,  although  the 
bonds  of  matrimony  are  dissolved,  and  either  party  is  at  liberty  to 
marry  again,  there  are  rights  of  property  connected  with  or  growing 
out  of  the  marriage  relation,  which,  under  the  provisions  of  the 
Code,  continue  after  the  dissolution  of  the  marriage,  and  are  de- 
pendent upon  which  of  the  marriage  parties  may  be  the  successful 
actor  in  procuring  the  divorce.  Under  section  2471,  and  the  four 
pronous  sections,  if  the  wife  be  the  successful  party,  tlie  most  lib- 
eral 1  revisions  may  be  made  by  the  court  pronouncing  the  decree 
for  alimony  and  the  8upi>ort  of  the  wife,  by  vesting  in  her  the  title 
to  part  of  the  husband's  property;  but  it  is  expressly  declared  that 
"  if  the  wife,  at  the  time  of  a  decree  dissolving  the  marriage,  be  the 
owner  of  any  lands,  or  have  in  her  possession,  goods  or  chattels,  or 
choses  in  action,  acquired  by  her  own  industry,  or  given  to  her  by 
devise  or  otherwise,  or  which  may  have  come  to  her,  or  to  which  she 
may  be  entitled  by  the  decease  of  any  relative  intestate,  she  shall 
have  entire  and  exclusive  dominion  and  control  thereof,  and  may 
sue  for  and  recover  the  same  in  her  own  name,  subject,  however,  to 
the  rights  of  creditors  who  became  such  before  the  decree  was  pro- 
nounced/' And,  on  the  other  hand,  it  is  provided  by  section  2472^ 
that  "  when  a  marriage  is  dissolved  at  the  suit  of  the  husband,  and 
the  defendant  is  owner,  in  her  own  right,  of  lands,  his  right  to  and 
interest  therein,  and  to  the  rents  and  profits  of  the  same,  shall  not 
be  taken  away  or  impaired  by  the  dissolution,  but  the  same  shall 
remain  to  him  as  though  the  marriage  had  continued;  and  he  shall 
also  be  entitled  to  her  personal  estate  in  possession  or  in  action,  and 
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may  sue  for  and  recover  the  same  in  his  own  name."  Other  impor* 
tant  provisions  are  contained  in  sections  2473  to  2477,  relating  to 
the  person  by  whom  and  the  causes  for  which  the  divorce  may  I»e 
obtained,  and  the  rights  of  property,  etc.,  but  the  sections  quoted 
clearly  show  that,  by  the  laws  of  this  State,  the  consequences  of  a 
jiTorce  a  vinculo  are  not  the  same  as  those  resulting  from  the  death 
of  either  party. 

In  the  event  of  the  wife's  death,  the  husband  can  only  become 
owner  of  her  personal  property  and  choses  in  action  not  reduced 
into  possession  during  the  coverture  by  administering  on  her  estate; 
and  is  then  only  liable  to  the  wife's  creditors  before  marriage  to  the 
extent  of  the  value  of  property  admini8t.ered  upon,  and  this  without 
any  reference  to  the  quantity  or  value  of  the  property  reduced  into 
his  possession  during  the  marriage.  But  the  necessary  implication 
resulting  from,  and  the  proper  construction  of  the  language  em- 
ployed in  section  2471  —  "  subject,  hmoevevy  to  the  rights  of  creditors 
who  became  such  before  the  decree  was  pronounced^'  —  is,  that  the 
creditors  of  the  husband,  or  of  the  husband  and  wife,  who  maui- 
tained  that  relation  at  any  time  during  the  marriage,  are  not  to 
be  precluded  from  collecting  their  debts  out  of  the  husband,  or  out 
of  the  wife's  property  to  which  his  marital  rights  had  attached,  by 
reason  of  the  divorce  a  vinculo.  Nor  was  it  the  intention  to  pre- 
clude the  creditors  of  the  wife,  who  were  such  before  the  mamage, 
from  collecting  their  debts  out  of  her  property  secured  to  her  by 
section  2471.  The  character  of  the  property  specified  justifies  the 
interpretations  which  includes  the  creditors  of  both  or  eitlior.  If, 
at  the  time  of  the  divorce,  she  was  the  owner  of  any  lauds,  the 
husband,  notwithstanding  the  divorce,  would  be  tenant  by  the 
courtesy  or  during  the  life  of  the  wife,  according  to  circumstancesL 
K  she  has  in  her  possession  goods,  or  chattels,  or  choses  in  action, 
•icquired  by  her  own  industry,  the  husband  would  be  entitled  to 
these  by  virtue  of  his  marital  right;  and  as  credit  may  have  been 
extended  to  the  wife  on  the  faith  of  the  wife's  ownership,  befoie 
the  marriage,  or  to  the  husband  on  the  faith  of  his  ownership,  after- 
ward, the  intention  was  to  save  the  rights  of  the  creditors  of  either, 
and  to  hold  the  property  liable  to  the  satisfaction  of  their  demands. 
And  it  is  implied  in  this  section,  that,  although  a  decree  dissolving 
H  marriage  may  be  pronounced,  the  husband's  marital  right  to  re- 
duce into  his  possession  any  personal  property  given  to  or  inherited 
by  her,  having  attached  during  the  marriage,  would  continue  aftei 
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its  dissolution ;  and  therefore^  if  there  are  no  creditors,  his  right  to 
do  so  is  restricted  and  destroyed  by  the  saving  in  favor  of  the  wife 
(creditors  out  of  the  way),  to  sue  for  and  recover  the  same  in  her 
own  name,  and  to  have  entire  and  exclusive  dominion  and  control 
thereot 

The  provision  in  section  2473,  that  "  if  the  bonds  of  matrimony 
bo  dissolved  at  the  suit  of  the  husband,  the  defendant  shall  not  be 
entitled  to  dower  in  the  complainant's  real  estate,  nor  to  any  part  of 
his  personal  estate,  in  case  of  his  intestacy,  nor  to  alimony,"  when 
taken  in  connection  with  the  provision  in  section  2398,  that  "  if  any 
person  die  intestate,  leaving  a  widow,  she  shall  be  entitled  to  dower 
in  one-third  part  of  the  lands  of  which  her  husband  died  seized  and 
possessed,  or  of  which  he  was  equitable  owner,"  clearly  conveys  the 
idea  that,  in  the  view  of  the  legislature,  a  divorced  wife  might  be 
regarded  as  a  widow,  and  would  be  entitled  to  dower  and  distribu- 
tion ;  and  the  obvious  intention  was  to  punish  her  as  the  faulty  or 
guilty  party,  by  excluding  her  from  asserting  such  claims  where  the 
marriage  is  dissolved  at  the  husband's  instance. 

In  the  case  of  Ames  v.  Ndrma7i,  4  Sneed,  683,  where  a  conveyance 
was  made  in  fee,  during  the  marriage,  to  husband  and  wife  jointly, 
and  the  land  was  sold  at  the  instance  of  an  execution  creditor  of 
the  husband,  and  a  bill  was  filed  by  the  wife  for  divorce,  this  court 
held  that  the  unity  of  seizin  in  respect  to  the  joint  estate  was 
severed  and  destroyed  by  the  divorce;  that  the  parties  held  by 
moieties ;  that  the  purchaser  "  became  invested  with  the  right  of 
the  husband  as  it  existed  at  tlie  time  of  the  sale,  that  is,  a  right  to 
occupy  and  to  enjoy  the  profits  of  the  land  as  owner  during  the 
joint  lives  of  the  husband  and  wife,  subject  to  the  contingency  that 
if  the  complainant  survived  her  former  husband,  his  estate  would 
then  terminate  ;  but  if  the  husband  survived,  he  would  become  ab- 
solute owner  of  the  whole  estate."  In  that  case,  it  was  observed  by 
McKiNNEY,  J.,  that  "the  decree  in  this  case  would  seem  to  take  it 
for  granted  that,  upon  a  dissolution  of  the  marriage  by  a  divorce  at 
the  suit  of  the  wife,  the  same  legal  consequences  follow,  in  all  re- 
spects, as  if  the  marriage  had  been  dissolved  by  the  death  of  the 
husband.  This  is  a  very  erroneous  assumption,  so  far,  at  least,  as 
relates  to  the  question  under  consideration."  Id.  G94.  And,  in 
tl:  .  case  of  Oillespie  v.  Worforcl,  2  Cold.  632,  it  was  held,  that  where 
the  husband  had  conveyed  the  wife's  land  in  fee,  for  himself,  and 
as  attorney  in  fact  for  the  wife,  although  the  power  of  attorney 
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executed  bj  the  wife  was  Yoid  and  inoperatiTe  to  conyey  her  interest 
in  the  land,  jet  the  deed,  hotwithstanding  a  subsequent  diyoroe  at 
the  wife's  instance,  was  operative  to  pass  the  husband's  title  aa 
tenant  by  the  courtesy,  and  '^  vested  the  purchasers  with  an  estate 
of  freehold  in  the  one-third  undivided  interest  in  the  lands  therein 
described,  determinable  on  the  death  of  the  tenant  by  the  courtesy.'' 
Id.  644. 

We  hold,  therefore,  that  the  same  legal  consequences  did  not  re- 
sult from  the  divorce  obtained  by  the  wife  in  the  case  before  U8» 
^at  would  have  resulted  from  her  natural  death. 

( Judge  Nelsok  here  discusses  a  matter  of  chancery  practice,  and 
.hen  proceeds).  We  do  not  determine  that  McGuUough,  in  conse- 
|uence  of  his  marriage,  actually  became  guardian  in  place  of  his 
«ife,  who,  as  is  admitted  in  the  pleadings,  was  appointed  guardian 
nt  the  January  term,  1852,  by  the  county  court  of  Wilson  county. 
In  England,  it  has  been  held  that  where  a  female  marries,  who  has 
been  appointed  guardian  by  the  court,  it  is,  of  course,  to  make  a 
reference  to  appoint  a  guardian,  even  if  she  be  the  mother  of  the 
infant ;  but  she  may  be  re-appointed.  3  Lead.  Gas.  in  Eq.  (3d  ed.) 
:^4.  Although  the  Code,  sections  2489  to  2546,  contains  the  results  of 
very  careful  legislation  as  to  the  duties  and  rights  of  guardian  and 
ward,  and,  without  abridging  the  powers  of  the  chancery  court,  con- 
fers a  very  extensive  and  important  jurisdiction  upon  the  county 
court,  as  to  the  appointment  and  removal  of  guardians  and  the  settle* 
ments  to  be  made  with  them,  it  does  not  contain  any  provision  what- 
ever as  to  the  legal  consequences  resulting  from  the  marriage  of  a 
female  guardian.  But  as  the  county  court,  by  Code,  section  2493,  is 
invested  with  "  full  power  to  take  cognizance  of  all  matters  concerning 
minors  and  their  estates,"  and  may  appoint  a  guardian  wherever  it 
appears  necessary,  it  may  be  presumed  that  if  a  female  guardian  mar- 
ries a  person  who,  in  the  judgment  of  the  court,  is  not  a  proper  person 
to  act  in  that  character,  it  would  be  competent  for  the  court  to  treat 
the  marriage  as  a  renunciation  of  the  guardianship,  and  to  appoint 
a  new  guardian  in  her  place.  This  point  is  not  now  adjudicated, 
and  is  noticed,  incidentally,  for  the  purpose  of  declaring,  as  we  do 
in  this  case,  that  if  a  man  marries  a  woman  who  is  guardian  at  the 
time,  he  assumes,  by  the  marriage,  her  contract  of  guardianship, 
just  as,  by  the  marriage,  he  becomes  liable,  in  any  other  case,  for  the 
contracts  of  the  wife;  and  if,  as  was  the  case  here,  the  wife,  with 
his  knowledge,  continues  to  act  in  her  fiduciary  capacity,  and  to 
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make  settlements  as  guardian  with  the  oonniy  court,  or  continues 
to  act  as  guardian,  and  fails  to  make  the  annual  settlements  required 
by  law,  he  becomes  just  as  much  bound  for  her  acts  as  if  his  own 
name  were  affixed  to  her  bond  as  guardian.  It  is  a  well-established 
principle  of  equity  jurisprudence  that  ^'trusts  are  enforced  not  only 
against  those  persons  who  are  rightfully  possessed  of  the  trust 
property  as  trustees,  but  also  against  all  persons  who  come  into 
possession  of  the  property  bound  by  the  trust,  with  notice  of  the 
trust;  and  whosoever  so  comes  into  possession  is  considered  as 
bound,  with  respect  to  that  special  property,  to  the  execution  of  the 
trust.''  See  Adair  y.  Shaw,  1  Sch.  &  Lef.  262;  Peck,  443;  5 
Sneed,  465. 

Neither  the  death  of  the  wife,  nor  a  divorce,  can  exonerate  the 
husband  from  her  hability  as  guardian,  both  before  and  during  her 
coverture.  It  is  presumed  that  she  has  carried,  or  ought  to  carry, 
the  annual  accretions  of  the  ward's  estate  into  each  successive  year; 
that  she  holds,  or  is  bound  to  hold,  the  accumulated  and  accumu- 
lating funds  in  her  hands  at  the  commencement  of  each  year,  and 
that  these  are  on  hand,  or  subject  to  her  control,  if  she  still  acts  as 
guardian,  at  the  time  of  the  marriage,  and  that,  if  she  continues  to 
act  after  the  marriage,  it  is  with  her  husband's  assent,  and  is,  in 
law,  his  act;  and  although  he  is  not  technically. a  guardian,  he  be- 
oomes  such  practically  and  by  operation  of  law,  so  far  as  the  estate 
of  the  ward  is  concerned,  through  the  legal  identity  of  husband 
and  wife,  and  is  to  be  regarded  in  equity  as  contracting  jointly  with 
her  for  its  faithful  management  and  their  joint  accountability.  If  he 
does  not  wish  to  maintain  this  attitude,  and  the  legal  control  over 
the  wife  with  which  he  is  invested  by  law  is  inadequate  to  enable 
him  to  escape  future  liability,  it  would  not  be  difficult  for  him  to 
obtain  relief  from  the  county  or  chancery  courts.  He  is  presumed 
to  know  his  own  rights,  and  to  be  capable  of  asserting  and  main- 
taining them.  The  minors  are  presumed  not  to  know,  and  to  be 
incapable  of  enforcing  their  legal  interests ;  and  it  would  be  inequi- 
table to  permit  their  estate  to  be  squandered,  and  to  allow  the  hus- 
band, whose  criminal  misconduct  occasioned  the  divorce,  to  take 
advantage  of  his  own  wrong,  and  shelter  himself  behind  tae  tech- 
nical defense,  that  the  dissolution  of  the  marriage  protects  him 
against  acts  which  were  just  as  much  his  own  as  tl  e  acts  of  his  wife, 
in  legal  contemplation. 
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(Judge  Nelsost  disposes  of  another  matter  of  praotioe  and  doses.) 
With  the  modifications  of  the  aooonnt  directed  in  the  memorandum 
appended  hereto,  the  decrees  of  the  chancellor  are^  in  all  other 
fespects,  affirmed. 


Wbioht>  plaintiir  in  error,  y.  WumvoHiJi. 

(SH«ldcflBL) 
BMOUm — eUken  aaitUng  toUU&n,  IWM^  ^. 

A  dtiaen,  sfwrfiitfng  Omfedeiate  soldien  in  the  eaptnre  of  a  Federal  sdldieri 
does  not  thereby  render  himself  liable  to  a  ciTll  aefeion  bj  the  eaptiro. 

AcnON  on  the  ease.  On  the  trial  of  this  action  for  trespass,  assault 
and  battery  and  false  imprisonment,  it  was  in  proof  that  the  defend* 
ant  in  error  was  a  soldier  in  the  United  States  army,  absent  on  leave ; 
that  George  Threat  and  others,  who  were  soldiers  in  the  rebel  army, 
and  under  the  command  of  Golonel  F.  H.  Dougherty,  a  regular 
officer  in  the  rebel  service,  were  permitted  by  him  to  go  into  the 
neighborhood  where  defendant  in  error  was ;  that  Threat  and  his 
associates  were  expressly  ordered  by  their  commanding  officer  to 
arrest  and  bring  into  camp  any  Federal  soldier  whom  they  could 
find;  that,  in  obedience  to  this  order,  they  started  ''on  a  scout;** 
and  learning  that  defendant  in  error  was  at  home,  surrounded  his 
house  about  daylight,  and  captured  him ;  and  that  he  was  guarded 
and  taken,  by  way  of  Livingston,  to  Chattanooga,  where,  it  may 
be  inferred,  he  was  detained  as  a  prisoner,  some  time  in  the  year 
1862,  but  the  precise  date  of  the  arrest,'  and  nature  and  dura- 
tion of  the  imprisonment,  are  not  stated  in  the  record.  It  appears 
that  the  plaintiff  in  error  was  not  present  at  the  arrest ;  but  several 
witnesses,  as  to  whose  credibility  the  evidence  is  conflicting,  testified 
that  the  plaintiff  in  error,  who  was  a  rebel,  admitted  that  he  had 
''let  the  soldiers  have  a  horse  and  saddle  and  a  gun,  to  go  and  cap- 
ture **  the  defendant  in  error;  expressed  himself  in  strong  terms  in 
fftvor  of  the  arrest,  and  approved  the  same  after  it  was  made.  One 
of  the  captors  testified  that  the  plaintiff  in  error  was  ignorant  of 


36  TENNESSEE, 


Wright  ▼.  Winnlngham. 


their  inteatioii  to  make  the  arrest;  and  that  they  took  Us  hone 
<aad  gun  without  his  knowledge  or  consent 
Yerdiot  &r  defendant ;  plaintiff  appealed.    ' 

E.  L.  Oarderihire,  for  plaintiff  in  error. 

John  P,  Murray,  for  defendant 

Nelson,  J.  (after  stating  the  facts).  Without  critically  weighing 
the  credit  of  the  witnesses  or  the  force  of  their  testimony,  it  may 
be  assumed,  after  the  verdict  of  the  jury  in  this  case,  that  there  was 
evidence  to  satisfy  the  jury  that  plaintiff  in  error  aided  and  abetted 
in  making  the  arrest,  and  afterward  fully  sanctioned  and  approved 
it  Among  other  things,  the  circuit  judge  instructed  the  jury,  in 
substance,  that  if  the  plaintiff  below  was  a  Federal  soldier,  and  was 
arrested  by  Confederate  soldiers,  under  orders  of  their  commander, 
through  the  advice,  information  or  encouragement  of  the  plaintiff 
in  error,  who  was  a  citizen,  the  fact  that  the  parties  who  made  the 
arrest  were  rebel  soldiers,  acting  under  the  command  of  a  superior 
officer,  would  be  no  protection  or  justification  to  the  defendant  in 
error. 

Without  particularizing  the  objections  to  this  charge,  we  hold 
that  it  was  contrary  to  the  principles  declared  in  the  case  of  Sniih 
T.  Brazelton,  recently  determined  at  Enornlle,  1  Heis.  44  (2  Aul 
Hep.  678),  and  that  the  arrest  and  imprisonment  of  defendant  in 
error,  made,  as  they  were,  in  obedience  to  the  command  of  a  superior 
officer,  were  lawftil  acts  of  war;  and  that,  in  the  absence  of  proof 
of  express  malice,  the  plaintiff  in  error  was  not  a  trespasser  in  either 
procuring  or  encouraging  such  arrest  The  principles  declared  in 
that  opinion  were  very  carefully  considered,  before  they  were  pro- 
mulgated, by  the  whole  court;  and  satisfied,  as  we  are,  that  they 
are  well  sustained  by  reason  and  authority,  we  do  not  regard  it  as 
our  duty  either  to  modify  or  retract  them. 

It  appears  from  the  record  that  two  witnesses,  who  had  been  con- 
fined in  rebel  prisons — one  of  them  at  Belle  Isle  prison,  at  Rich* 
mond  — were  permitted  to  detail  their  sufferings  and  bad  treatment 
in  those  prisons ;  and  this  in  opposition  to  the  direct  objection  of 
plaintiff  in  error  to  the  admissibility  of  the  evidence,  and,  abo^ 
when  there  was  no  proof  that  the  defendant  in  error  was  confined 
in  any,  or,  if  in  any,  in  what  prison. 
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It  would  be  snperflnons  to  cite  authorities  to  show  that  the  suffer- 
ings and  bad  treatment  of  persons  who  were  not  parties  to  the  suit, 
and  in  no  way  connected  with  the  cause,  could  not,  upon  any  con- 
ceiTable  legal  principle,  be  rightfully  admitted  as  eyidence  in  a  suit 
with  which  such  bad  treatment  and  sufferings  had  no  earthly  con- 
nection. The  admission  of  such  testimony  was  a  grave  error.  It 
was  foreign  to  the  cause,  but  well  calculated  to- create  prejudice  in 
the  minds  of  the  jurors. 

Without  commenting  on  the  verdict  itself,  or  the  strong  affidavits 
presented  on  the  application  for  a  new  trial,  which  tend  to  show 
that  it  was,  in  legal  parlance,  a  ^^  gambling  verdicV'  we  hold  thai 
his  honor,  the  circuit  judge,  erred  in  refusing  to  grant  a  new  trial ; 
and  accordingly  reverse  his  judgment  and  remand  the  cause.  See- 
3  Am.  Sep.  67& 
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auiffnor — iseoTid  imuranee* 

Wliere  a  policj  of  fire  inBnranoe  is  assigned  as  collateral  to  a  mortgage,  with 
the  consent  of  the  comjMknjy  the  assignee  takes  it  subject  to  the  conditions 
thereof,  and  no  recovery  can  be  had,  merely  in  consequence  of  the  equities 
of  the  assignee,  if  the  assignor  has  lost  the  right  to  recoTer  by  violating  the 
terms  of  the  contract. 

In  an  action  by  the  assignor  of  a  policy  of  fire  insurance,  for  the  use  of  the 
assignee,  evidence  to  show  that  plaintiff  set  the  building  on  fire  is  admissi 
ble. 

It  seems  that  a  clause  in  a  poWcj  of  fire  insurance  prohibiting  a  second  insur 
ance  without  the  consent  of  the  company  is  valid. 

AonoK  on  a  policy  of  fire  insnranoe.  The  appellee.  Fix,  beicg 
indebted  to  Mayer,  for  whose  use  this  suit  is  brought,  executed  to 
him  his  notes  secured  by  mortgage  on  a  brewery,  and  at  the  same 
time  assigned  to  him  a  policy  of  insurance  issued  by  the  appellants 
upon  the  building  and  fixtures.  The  assignment  was  made  with 
the  consent  of  the  company  indorsed  upon  the  policy.    On  the  trial 
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the  company  offered  to  prove  that  the  building  was  set  on  fire  by  the 
plaintiff.  Fix;  but  the  evidenoe  was  excluded.  It  also  appeared  that 
a  second  insurance  had  been  obtained  on  the  fixtures  in  another 
company.  Appellant's  policy  contained  a  clause  prohibiting  double 
insurance  without  their  consent.  The  company,  therefore,  asked 
the  following  instruction,  which  was  refused : 

**  If  the  jury  belieye  from  the  evidence  that  Pantali  Fix,  after  pro- 
curing the  insurance  in.  this  cause,  procured  other  insurance  in  the 
^tna  Insurance  Company,  upon  the  fixtures  mentioned  in  the  pol- 
icy, and  that  he  gave  no  notice  of  such  insurance  to  the  defendant 
in  this  cause,  then  the  jury,  in  making  up  their  verdict,  will  exclude 
the  amount  insured  in  the  policy  upon  the  fixtures.'' 

Verdict  and  judgment  for  Fix;  the  company  appealed. 

Billings  S  Wise,  for  appellant,  cited  Tillou  v.  Kingston  Mut.  Ins. 
Cb.,  1  Seld.  405 ;  overruled  in  Orosvmor  v.  Atlantic  Fire  Ins.  Co.., 
of  Brooklyn  J 17  N.  Y.  391 ;  Buffalo  Steam  Engine  Works  v.  Sun 
Mutual  Ins,  Co^  id*  401 ;  Carpenter  v.  Providence  Washington  Insur^ 
ance  Co.,  16  Pet  495;  King  v.  State  Mutual  Fire  Ins.  Co.,  7 
€ush.  5;  Macomber  v.  Cambridge  Mutual  Ins.  Co.,  8  id.  133; 
Long  V.  Manufacturing  Ins,  Co.,  8  Gray,  28 ;  Young  v.  Bogle  Fire 
Ins.  Co.,  14  id.  150 ;  Fogg  et  al.  v.  Middlesex  Ins.  Co.,  10  Gush.  846 ; 
2  Parsons'  Maritime  Law,  40 ;  Pupke  v.  Resoluie  Ins.  Co.,  17  Wia 
378 ;  State  Mutual  Fire  Ins.  Co.  v.  Roberts,  31  Penn.  438. 

Davis  £  Oillespie,  for  appellee,  dted  PoU  v.  Somerset  Mutual 
Fire  Ins.  Co.,  42  Me.  221 ;  Tillou  v.  The  Kingston  Mutual  Ins.  Co., 
1  Seld.  405;  Allen  v.  Hudson  Rwer  Mutual  Ins.  Co.,  19  Barb. 
445;  Traders^  Ins.  Co.  v.  Robert,  9  Wend.  404;  Charleston  Ins. 
Co.  V.  Rose,  2  McMuUen,  237;  Foster  v.  Equitable  Mutual  Fire 
Ins.  Co.,  2  Gray,  216 ;  New  England  Fire  and  Marine  Ins.  Co.  v. 
Wetmore,  32  111.  242 ;  City  Fire  Insurance  Co.  of  Hartford  v.  Mark, 
45  id.  484. 

Lawbenge,  J.  (after  stating  the  facts).  On  the  trial,  the  com 
pany  offered  to  prove  that  the  building  was  set  on  fire  by  the 
plaintiff.  Fix.  The  evidence  was  objected  to  by  plaintiff's  counsel, 
and  the  objection  was  sustained.  This  ruling  presents  the  main 
question  in  the  case,  to  wit,  whether,  where  a  policy  of  insurance 
has  been  assigned  by  the  assured  to  one  holding  a  mortgage  on  the 
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premises,  with  the  consent  of  the  company  indorsed  upon  the 
policy,  its  validity  can  be  destroyed  by  acts  done  by  the  assignor  in 
Tiolation  of  its  conditions. 

This  question  has  received  much  discussion  in  the  courts  of  New 
York,  and  the  decisions  first  made  have  been  deliberately  overruled. 
It  was  first  held,  in  the  Trad&rfi^  Ins.  Co,  v.  Robert,  9  Wend.  404,. 
that  no  act  of  the  assured,  after  the  assignment  of  the  policy  with 
the  consent  of  the  company,  can  impair  the  rights  of  his  assignee. 

This  case  was  approved  and  followed  in  Tillou  v.  The  Kingston 
Muttcal  Ins.  Co.,  1  Seld.  406,  the  court  holding  that  the  assignment 
of  a  policy,  with  the  assent  of  the  insurer,  creates  new  and  mutual 
relations  and  rights  between  the  assignee  and  the  insurer,  which 
cannot  be  impaired  by  a  third  person,  over  whom  the  assignee  has 
no  controL  The  question  again  came  up  in  Orosvenor  v.  The 
Atlantic  Fire  Insurance  Co.,  17  N.  Y.  392,  and  in  the  Buffalo  Steam 
Engine  Works  v.  The  Sun  Mutttal  Insurance  Co.,  id.  401.  In  the 
first  case,  the  policy  was  not  assigned  by  the  mortgagor  to  the 
mortgagee,  but,  by  its  original  terms,  the  loss,  in  case  of  fire,  was 
made  payable  to  the  mortgagee.  The  majority  of  the  court  held 
the  case  was  not  distinguishable  from  an  assignment  of  the  policy,, 
and  overruling  the  cases  already  cited,  held  the  policy  was  avoided 
by  certain  acts  done  by  the  mortgagor  in  violation  of  its  terms. 
One  of  the  eight  judges  composing  the  court,  dissented  altogether,, 
and  two  others  concurred  only  on  the  ground  that  the  case  was  not 
like  one  in  which  the  policy  had  been  assigned.  In  the  other  case, 
decided  at  the  same  term,  and  which  was  one  of  assignment,  the 
majority  of  the  court  held  the  policy  avoided  by  the  acts  of  the 
assignor,  the  three  judges  dissenting. 

In  these  two  cases,  the  question  involved  received  a  much  fuller 
discussion  than  was  given  to  it  when  the  former  decisions  were 
rendered.  In  reply  to  the  argument  of  the  court  in  9  Wend.,  that 
the  assignor  could  not  be  permitted  to  execute  a  release  to  the 
insurance  company  which  would  impair  the  rights  of  the  assignee,, 
and  that  he  should  not  be  permitted  to  do  indirectly  what  he  could 
not  do  directly,  the  court  very  justly  say,  this  argument  fails  to 
distinguish  between  acts  done  for  the  purpose  of  discharging  a  lia- 
bility, and  acts  which,  by  the  terms  of  the  contract,  were  neces- 
sary  to  be  done  or  omitted,  in  order  to  continue  the  liability  in 
force.  The  principle,  however,  laid  down  in  the  case  in  4 
Selden,  that  the  assignment  of  a  policy,  with  the  assent  of  the 
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oampany^  creates  new  relations  and  rights  between  the  assignee  and 
the  company,  is  not  wholly  repudiated  as  never  applicable^  for  it  is 
admitted  that,  in  cases  where  there  has  been  an  absolute  sale  of  the 
insured  property,  the  assured  retaining  no  interest  in  it,  and  there 
has  been  an  assignment  of  the  policy  to  the  purchaser  with  the 
consent  of  the  company,  such  purchaser  may  be  considered  as  be- 
coming a  party  to  the  contract,  taking  upon  himself  the  perform- 
ance of  its  conditions,  while  the  assignor,  ceasing  to  be  a  substantial 
party,  and  having  no  interest  in  the  subject-matter,  could  do  no  act 
affecting  the  rights  of  the  assignee.  The  court  insist,  however,  that 
this  principle  cannot  be  applied  to  an  assignment  to  a  mortgagee, 
because,  in  such  cases,  the  mortgagor  retains  his  interest  in  the  prop- 
erty and  in  the  policy,  and  whenever  the  mortgage  debt  is  paid,  the 
benefit  of  the  policy  reverts  to  him,  or,  in  case  the  policy  exceeds  the 
amount  of  the  mortgage,  the  surplus,  in  the  event  of  a  loss,  would 
be  payable  to  the  mortgagor.  The  court  further  say,  that  the  rule 
of  the  former  cases  would  make  insurance  companies  liable  for 
risks  which  they  never  assumed,  and  against  which  their  policies 
are  intended  to  guard  them,  for,  under  this  rule,  a  mortgagor,  re- 
maining in  possession,  might  convert  a  building,  insured  as  a 
dwelling-house,  to  a  use  vastly  more  hazardous,  as  by  making  it  a 
place  for  manufacturing  fire  works,  and  still  the  company  be  re- 
quired to  pay,  although  one  of  the  material  terms  of  its  contract 
was  that  its  liability  should  cease  in  the  event  of  such  a  change  in 
the  uses  of  property. 

The  supreme  court  of  Pennsylvania,  in  Staie  Mutual  Insurance 
Co.  V.  Roberts^  81  Penn.  438,  adopts  the  rule  of  these  cases,  in  a 
well-considered  opinion. 

The  supreme. court  of  the  United  States  in  Carpenter  v.  Provi- 
detice  Washington  Insurance  Co^  16  Peters,  495,  lays  down  a  similar 
principle. 

This  rule  is  also  followed  in  People  v.  Resolute  Insurance  Co.,  17 
Wis.  378. 

On  the  other  hand,  the  earlier  New  York  cases  were  followed 
in  Pollard  v.  Somerset  Mutual  Fire  Insurance  Co.,  42  Me.  226. 

In  this  State  the  question  is  an  open  one.  Counsel  for  appellee 
cite  the  N.  E.  Fire  and  Marine  Ins.  Co.  v.  Wetmore,  32  111.  221,  and 
City  Fire  Insurance  Co.  v.  Mark,  45  id.  482,  as  adopting  the  rule 
of  the  earlier  New  York  cases.  But  in  the  first  of  these  cases,  the 
policy  was  issued  directly  to  the  mortgagees,  and  assigned  by  them 
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with  the  note  and  mortgage,  and  the  question,  in  regard  to  which 
the  case  in  1  Selden  was  cited,  w^  as  to  the  right  of  the  assignee  to 
bring  snit  in  the  name  of  the  assignors.  In  the  case  in  45  BL  the 
assured  had  sold  the  stock  of  goods  insured,  and  the  policy  had  been 
assigned  to  the  purchaser  with  the  consent  of  the  company.  The 
court,  in  its  opinion,  cites  the  earlier  New  York  cases  only,  buteyen 
under  the  rule  laid  down  in  the  last  case,  in  17  N.  Y.,  the  assignee 
was  entitled  to  recover,  the  transaction  being  a  sale  and  Hot  amort- 
gage. 

This  court  has  shown,  in  various  cases,  a  disposition  to  hold  in- 
surance companies  to  a  full  measure  of  responsibility,  but  we  are  of 
opinion  that  the  cases  in  17  N.  Y.  stand  upon  the  better  reason. 

The  consent  of  insurance  companies  to  an  assignment  of  the  pol- 
icy by  a  mortgagor  to  a  mortgagee,  should  not  be  construed  as  im- 
posing upon  them,  as  a  consequence  of  such  mere  naked  assent,  a 
liability  which  they  never  would  intentionally  assume,  and  against 
which  they  take  all  possible  pains  to  guard  themselves,  and  must 
guard  themselves  in  order  to  preserve  their  solvency.  The  principle 
contended  for  by  counsel  for  appellee,  and  laid  down  in  the  earlier 
New  York  cases  is,  that  no  act  of  the  assignor,  done  without  the 
eonsent  of  the  assignee,  can  invalidate  the  policy,  so  far  as  relates  to 
the  assignee.  If  this  be  true  without  limitation,  then,  as  said  by  the 
New  York  court  of  appeals,  a  risk  taken  by  a  company  at  the  lowest 
rates,  because  in  the  least  hazardous  class,  might  be  changed,  by  the 
mortgagor  remaining  in  possession,  and  without  the  concurrence 
of  the  mortgagee,  to  the  class  of  extra-hazardous,  and  the  liability 
of  the  company  would  remain  the  same.  A  detached  dwelling-house 
might  be  converted  into  a  powder  magazine,  or  to  some  other  use 
which  would  prevent  any  sound  insurance  company  from  taking  the 
risk  on  any  terms,  and  still,  under  the  rule  claimed  by  appellee,  the 
company  would  remain  responsible.  The  mortgagor  might  go  fur- 
ther, and  not  only  convert  his  building  to  extra-hazardous  uses,  but 
absolutely  set  it  on  fire,  with  a  view  of  defrauding  the  company,  as 
the  appellants  offered  to  prove  was  done  in  the  present  case. 

We  cannot  adopt  a  rule  which  would  lead  to  such  results.  In 
analogy  to  the  case  of  absolute  sales  by  the  assured,  we  should  be 
much  inclined  to  hold  to  the  rule  announced  in  1  Selden,  if  it  were 
possible  to  separate  the  interest  of  mortgagor  and  mortgagee.  But 
it  is  not,  for  the  mortgagor  is  not  only  interested  in  the  payment  of 
the  mortgage,  but,  where  he   pays  the  premium,   the  fVuits  of 


JANUABY  TEBM,  1870.  43 

The  Ulinoia  Matual  Fiie  Inmmiioe  Go.  t.  Hz. 

the  policy  absolutely  belong  to  him,  subject  to  the  lien  of  the 
mortgagee.  Where  there  is  an  absolute  sale,  there  is  no  diffi- 
culty in  determining  the  measure  of  the  assignee's  rights  and  the 
company's  liabilities,  for  he  stands  in  the  position  of  receiringanew 
poli'sy  as  owner,  and  becomes  responsible  for  any  extra-hazardous 
uses  to  which  the  building  may  be  applied,  a  responsibility  he  can- 
not evade  on  the  ground  that  the  building  is  not  under  his  controL 
But  where  there  is  no  sale,  but  the  policy  is  merely  assigned  as 
security,  we  are  obliged  to  hold,  either  that  the  company  is  bound, 
absolutely  to  the  assignee,  no  matter  how  far  the  conditions  of  its 
contract  may  have  been  violated,  which  would  be  %  very  unreason- 
able inling,  or  that  there  is  such  identity  of  interest  in  regard  to 
both  the  property  and  the  policy,  that  there  can  be  no  recovery,  even 
for  the  use  of  the  assignee,  if  the  assignor  £eu1s  to  comply  with  the 
conditions. 

The  utmost  that  can  be  claimed  for  an  assignee  in  such  cases  is, 
that  he  should  stand  in  the  same  position  as  if  he  had  taken  out  a 
new  and  independent  policy  to  protect  his  own  interest  as  mort- 
gagee. But,  admitting  such  claim,  we  have  no  rule  to  guide  us.  It 
is  impossible  for  us  to  say  what  conditions  the  company  would 
deem  it  necessary  to  insert  in  such  a  policy  for  its  own  protection. 
It  is  very  certain  it  would  stipulate  that  the  hazard  to  the  building 
should  not  be  increased,  and  thus  would  compel  the  mortgagee  to 
take  upon  himself  the  responsibility  of  the  mortgagor's  acts,  from 
which  he  could  not  escape  by  saying  that  his  rights  should  not  be 
prejudiced  by  the  acts  of  a  third  person.  It  would  necessanly 
result,  firom  the  nature  of  the  interest  insured,  that  its  owner  might 
be  damnified  by  the  acts  of  the  mortgagor  in  possession,  although 
beyond  his  control.  Whether  a  company  would  also  stipulate,  in 
such  a  policy,  that  neither  the  mortgagor  nor  the  mortgagc^e  should 
obtain  further  insurance,  without  its  consent,  we  do  not  know, 
though  it  is  evident  such  a  stipulation  would  be  a  wise  precaution. 

The  history  of  the  Robert  case  in  9  Wend,  singularly  illustrates 
the  injustice  of  attempting  to  base  a  judgment  against  an  insurance 
company,  in  favor  of  the  mortgagor,  upon  the  equities  of  his 
assignee.  In  that  case  the  judgment  was  rendered  in  favor  of 
Robert,  the  mortgagor,  for  the  use  of  Bolton,  his  assignee,  on  the 
ground  that,  though  Robert  had  violated  the  policy,  this  could  not 
prejudice  Bolton.  After  the  rendition  of  the  judgment,  and  before 
its  payment,  Robert  paid  off  the  mortgage,  and  threatened  the 
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insnrance  company  with  an  execution*  The  company  moved  the 
court  for  a  perpetual  stay,  which  was  granted,  the  court  holding* 
consistently  with  its  former  ruling,  that  Bobert  had  no  equitable 
rights  under  the  policy.  9  Wend.  404,  474.  Prom  this  order 
an  appeal  was  taken  to  the  court  for  the  correction  of  errors,  and 
that  court  held,  as  the  original  decision  was  unreversed,  it  was 
conclusive  upon  the  rights  of  the  parties,  and  as  the  mortgage 
had  been  paid,  the  benefit  of  the  judgment  reverted  to  Itobert,  the 
mortgagor.  He  thus  receired  the  full  benefit  of  the  policy,  al- 
though he  had  forfeited  all  rights  under  it,  and  a  judgment  had 
been  rendered  in  his  favor  only  in  consequence  of  the  equities  of 
his  assignee,    'ft  Wend.  631. 

It  is,  in  our  opinion,  very  clear,  if  we  attempt  to  dispose  of  cases 
of  this  character  on  the  theory  that  the  assignment  is  to  be  treated 
as  a  new  policy,  issued  directly  to  the  mortgagee,  for  his  exclusive 
benefit,  and  to  adjust  the  rights  of  these  parties  in  accordance  with 
what  we  may  suppose  such  a  policy  would  contain,  we  shall  be  waYi- 
dering  in  a  labyrinth  where  there  would  be  but  one  thing  certain, 
and  that  is,  that  great  injustice  would  be  done  these  companies. 
We  should  practically  be  enforcing  liabilities  against  them  which 
they  never  intended  to  incur,  and  giving  to  the  mortgagor  the  bene- 
fit of  a  policy  in  which  he  has  forfeited  all  his  rights. 

We  deem  it  safer  and  more  just  to  say  that,  where  a  policy  is  as- 
signed as  collateral  to  a  mortgage,  though  with  the  consent  of  ^he 
company,  the  assignee  takes  it  subject  to  the  conditions  expressed 
upon  its  face,  or  necessarily  inhering  in  it,  and  that  no  recovery  can 
be  had  merely  in  consequence  of  the  equities  of  the  assignee,  if  the 
assignor  has  lost  the  right  to  recover  by  violating  the  terms  of  '"» 
contract. 

The  evidence  offered  to  show  that  the  plaintiff  set  the  building 

on  fire  should  have  been  admitted,  and  the  instruction  asked  for 

by  defendants,  in  regard  to  the  effect  of  a  second  insurance,  should 

have  been  given. 

JudgfnmU  revertstL 
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Bajbtholokiew,  appellant,  y.  St.  Louib,  Jacksokyille  ft  Ohioago 

Railboad  Company. 

(68111.227.) 

Common  ecvrrier — raUroada — UabUUjf  aa  toarehoui&m&n. 

Id  aa  action  against  a  railroad  company  for  the  loss  of  baggage,  it  appeared 
that  the  baggage  had  arriyed  at  its  destination  and  been  placed  in  the  depot 
hj  the  company  where  it  was  stolen  by  burglars  daring  the  night.  SM, 
that  the  baggage  **  should  have  been  stored  in  a  safe  and  secure  warehouse 
to  exonerate  the  company"  from  liability  as  a  common  carrier. 

Action  by  Bartholomew  et  uz.  against  the  St.  Louis,  Jackson- 
Tille  &  Chicago  Railroad  Company. 

It  appears,  that  Jennie  E.  Bartholomew,  one  of  the  plaintifik 
in  error,  became  a  passenger  on  the  road  of  defendants  in  error, 
from  Alton  to  Delhi,  a  station  on  the  road,  and  arrived,  with 
her  baggage,  at  the  latter  place.  Upon  her  arrival,  no  teams 
or  means  being  at  hand  to  carry  her  and  her  baggage  to  her  father's, 
a  distance  of  three  miles  in  the  country,  her  trunk  was  left  at  the 
depot  until  it  should  be  called  for  and  taken  away.  The  trunk  was 
I  laced  in  the  depot,  and,  during  the  night  after  its  arrival,  the  sta- 
tion-house was  entered  by  burglars,  who  broke  open  her  trunk  and 
took  therefrom  several  articles  which  it  contained,  and  also  stole 
some  tickets  and  other  articles  from  the  company.  It  appears  that 
Mrs.  Bartholomew  arrived  at  the  depot  late  in  the  evening,  which 
rendered  it  inconvenient,  if  not  altogether  impracticable,  to  send 
for  and  get  her  trunk  from  the  depot  before  the  next  morning.  On 
tliese  facts  the  jury,  under  the  instructions,  found  for  defendants  in 
*-rror. 

O.  FL  Herdmany  «7.  W,  English  and  A.  E.  Pinero,  for  plaintiffs  in 
error  (appellants),  cited  Redfield  on  Railways  (2d  ed.),  232  ;  Powell 
v.  Myers,  26  Wend.  596 ;  Hall  v.  Clieney,  36  N.  H.  31 ;  Angell 
on  Carriers,  §§  114,  320 ;  Redfield  on  Railways  (2d  ed.),  253,  254 ; 
Story  on  Bailments,  §  604;  Fenner  v.  Tlie  Buffalo  and  StaU 
TAne  R.  R.  Co,,  46  Barb.  103;  Curtis  v.  TJie  Avon,  Oeneseo,  efc.^ 
ft.  R.  Co.,  49  id.  148 ;  Jones  v.  Tfie  Nortoicli  and  Neto  York  Trans^ 
pcriaiion  Co.,  60  id.  193 ;  Cole  v.   Goodwin,  19  Wend.  251 ;  ITol- 
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lisier  v.  Nowlen^  icL  234 ;  Gary  v.  Cleveland  A  Toledo  R.  R.  Co^ 
29  Barb.  35 ;  Moses  y.  Boston  <6  Maine  JSailtoay,  32  N.  H.  523 ; 
Van  Horn  v.  Kermit,  4  E.  D.  Smith,  453 ;  Wood  et  aL  v.  Crocker,  18 
Wis.  345 ;  Oilhooly  v.  The  New  York  d  Savannah  Steam  Nov.  Co,, 
1  Daly,  197;  Camden  dk  Amhoy  R.  R.  and  Trans.  Co.  y.  Belknap,  21 
Wend.  354. 


A.  M.  Cliurch,  for  defendants  in  error,  cited  Richards  y.  M.  S.  d 
N.  L  R.  J?.  Co.y  20  ni.  404 ;  Porter  y.  C.  (B  R.  I.  R.  R.  Co.,  id.  407 ; 
The  C.  <&  A.  R.  R.  Co.  y.  Scott,  42  id.  132;  Minor  Y.TheC.Jk  N.  W. 
R.  R.  Co.,  19  Wis.  40 ;  Roth  y.  Buffah,  etc.,  R.  R.  Co.,  34  N.  T.  548 ; 
Hathorne  y.  Ely,  28  id.  78. 

Walker,  J.  (after  stating  the  facts).  It  was  held,  in  the  cases  of 
Richards  y.  Hie  Michigan  Soutlism  (§  Northern  Indiana  R.  R.  Co,, 
20  m.  404,  and  Porter  y.  The  Chicago  S  Rock  Island  R.  R.  Co.,  id. 
407,  that  when  a  raihroad  transports  goods  and  they  reach  their  des- 
tination, the  liability  of  the  company  ceases  as  common  carriers, 
when  they  are  unloaded,  and  placed  safelj  and  securely  in  their 
warehouse,  under  the  charge  of  competent  and  careful  seryants, 
ready  to  be  deliyered,  and  the  liability  of  warehousemen  for  hire 
attaches.  In  the  Chicago  &  Alton  R.  R.  Co.  y.  Scott,  42  111.  132,  it 
was  said,  that  to  change  the  relation  or  duty  of  the  company,  from 
that  of  a  common  carrier  to  that  of  a  warehouseman,  the  warehouse 
must  be  a  safe  and  secure  place,  in  which  the  goods  are  stored. 

These  cases  all  related  to  freight  in  its  ordinary  sense,  as  distin- 
guished from  baggage,  which  is  usually  taken  with,  and  attends  per- 
sons while  trayeling.  But  no  difference  is  perceiyed  between  bag- 
gage given  in  charge  of  the  company,  and  ordinary  freight  In  each 
case  the  company  are  paid  to  transport  the  property.  On  freight 
the  money  is  paid  directly  and  simply  for  its  transportation,  while 
with  baggage,  the  price  paid  for  its  transportation  is  included  in  the 
charge  for  the  ticket  the  owner  purchases  for  his  transportation. 
In  each  case  the  company  becomes  equally  liable  for  its  safe  carriage 
and  delivery,  and  are  under  the  same  responsibility  for  loss  or  injury 
it  may  sustain.  It  is  true,  the  two  different  kinds  of  property  are 
carried  on  different  trains,  but  that  cannot  matter,  as  their  liability 
is  in  all  respects  the  same.  There  being  no  difference  in  the  duty 
or  liability  of  the  carrier  in  the  two  cases,  they  should  be  governed 
by  the  same  rules. 
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When  defendanta  in  error,  therefore,  transported  the  trunk  to 

Delhi,  to  relieve  themselyes  from  the  liability  as  oommon  carriers, 

they  should  have  stored  the  trunk  in  a  safe  and  secure  warehouse, 

and  then  the  new  relation  of  a  warehouseman  would  hare  attached. 

But  the  burden  of  proof  is  upon  the  oommon  carrier,  to  show  that 

the  property  was  stored  in  a  safe  and  secure  warehouse,  and  until 

this  appears,  the  company  cannot  hb  exonerated  from  the  liability  of 

a  common  carrier.    In  the  case  of  the  Chicago,  Bock  Island  d  Pa- 

cific  Railroad  Co.  v.  FaircUmgh,  52  HI.  106,  it  was  held,  that  where 

the  railroad  company  placed  baggage  in  a  room  of  their  depot,  and 

a  pane  of  glass  in  one  of  the  windows  of  the  room  which  was  without 

blinds,  was  only  held  in  its  place  by  tacks,  and  burglars  removed  the 

l^lass  and  made  an  entrance  through  the  opening,  the  baggage  was 

not  safely  stored,  and  the  company  were  liable.     In  the  case  at  bar, 

for  aught  that  appears,  the  depot  in  which  this  trunk  was  stored 

may  have  been  entirely  insecure  against  the  entrance  of  burglars. 

The  instructions  given  for  defendants  in  error  entirely  ignore  the 

requirement  that  the  trunk  should  have  been  stored  in  a  safe  and 

secure  warehouse  to  exonerate  the  company,  and  in  this  they  were 

erroneous,  and  should  have  been  refused,  or  modified  before  they 

were  given.    The  judgment  of  the  court  below  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 
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Ohioago  ajxd  Altok  Bailboad  Go^  appellant,  y.  Mubfht. 

(aiU.886.) 

Matter  and  iervant — ir^riet  received  iy  employee  qf  railroad  eompanff. 

In  an  action  by  plaintiff  against  a  railroad  companj  to  recover  for  the  death 
of  the  intestate,  while  in  the  employ  of  the  company,  caused  by  the  can»- 
lessness  of  an  engine  driver,  held,  that  the  following  instruction  contained 
the  rule  of  law  applicable  to  the  case :  "  If  the  jury  believed,  from  the  evi- 
dence, that  both  the  deceased  and  the  engine  driver,  at  the  time  deceased 
was  injured,  were  in  the  employment  of  the  railroad  company,  and  that 
their  ordinary  occupations  in  such  service  bore  such  relations  to  each  other, 
tliat  the  careless  or  negligent  conduct  of  the  engine  driver  endangered  the 
safety  of  the  deceased,  then  such  danger  was  incident  to  the  employment 
of  the  deceased,  and  the  plaintiff  cannot  recover.' 


ft 


Acnosr  on  the  case.    The  facts  appear  in  the  opinion. 

WiUiams  &  Burr^  for  appellants. 

Welden,  Tipton  d  Benjamin^  and  John  H.  McNuUa^  for  appellee. 

Lawbence,  J.  This  is  an  action  brought  by  the  appellee,  as 
administratrix  of  James  Murphy,  deceased,  against  the  appellants, 
for  wrongfully  causing  the  death  of  said  Murphy,  who  was  at  the 
time  in  appellants'  service.  There  is  no  dispute  in  regard  to  the 
facts.  The  deceased  was  one  of  several  workmen,  under  the  imme- 
diate charge  of  one  Hill,  as  foreman,  whose  duty  consisted  in  exam- 
ining all  trains  on  their  arrival  at  the  railway  station  in  Blooming- 
ton,  and  making  all  needed  repairs.  He  and  a  fellow  laborer  had 
been  engaged  in  '^jacking  up"  and  repairing  a  car  in  a  freight  train, 
and  haying  finished  his  work  had  started  for  the  shop  where  they 
kept  their  tools,  when,  in  passing  down  between  the  rails  of  the 
main  track,  he  was  overtaken  and  struck  by  a  switch  engine,  and  so 
injured  that  he  soon  after  died.  The  switch  engine  was  constantly 
engaged  on  the  station  grounds,  and  although  under  the  immediate 
control  of  the  yard  master,  it  was  used  for  whatever  purpose  it  might 
be  required,  and,  among  others,  for  switching  such  car  or  cars  as 
were  to  undergo  repairs  by  HilFs  men.  In  that  way,  it  was  more  or 
loss  connected  with  the  work  in  which  deceased  was  engaged,  and 


JANT7ABY  TEBM,  1870.  |9 

CUcigo  and  Alton  BkUnad  Ca  ▼.  Moipliy. 

the  engineer  managing  this  engine^  and  the  men  of  Hill's  **  repaiz 
gang/'  as  it  was  called,  were  strictly  fellow  servants  of  a  common 
master,  having  different  functions,  it  is  true,  but  engaged  in  the 
same  general  department,  to  wit,  the  doing  of  the  needed  work  upon 
the  depot  grounds  for  the  purpose  of  dispatching  the  various  trainib 
If  a  car  in  a  train  which  had  just  arrived  was  found  to  need  repairs, 
Hill  would  advise  the  yard  master,  and  the  latter  would  have  the 
switch  engine  place  the  car  in  such  position  in  the  yard  as  he  might 
think  proper,  when  Hill's  men  would  make  the  necessary  repairs. 

Under  these  circumstances,  we  are  wholly  unable  to  hold,  as 
insisted  by  counsel  for  appellee,  that  the  deceased  and  the  engineer 
were  not  fellow  servants  in  such  a  sense  as  to  subject  them  to  the 
well-established  rule  exempting  the  common  master  from  liability 
in  cases  of  this  character.  Admitting,  as  we  do,  the  carelessness  of 
the  engineer  upon  the  swiixsh  engine,  in  neglecting  eiiher  to  nng 
the  bell  or  blow  the  whistle,  and  waiving  the  question  as  to  whether 
the  deceased  was  not  chargeable  with  equal  negligence,  we  are 
clearly  of  opinion  that  this  case  cannot,  in  principle,  be  distin- 
guished from  the  former  cases  decided  by  this  court,  in  which  we 
held,  under  an  analogous  state  of  facts,  that  no  recovery  could  be 
had.  It  is  true,  we  said  in  Chicago  and  Alton  Railroad  Co.  v.  Kee/e, 
47  111.  108,  that  the  duties  of  an  employee  of  a  railway  company 
might  be  so  entirely  distinct  from  aU  occupation  upon  its  trains  as 
to  leave  him  at  liberty  to  pursue  the  usual  legal  remedies  for  injuries 
received  while  a  passenger,  and  we  instanced  the  case  of  a  book- 
keeper in  a  railway  office,  injured  upon  a  train  through  the  care- 
lessness of  the  engineer.  We  have  no  wish  to  modify*  what  was 
there  said,  and  we  have  shown  in  the  opinion  pronounced  in  the 
case  of  Lalor  v.  The  Chicago,  Burlington  S  Quincy  R.  R.  Co.y  52 
id.  401,  that  we  are  not  disposed  to  extend  the  exemption  from 
liability  claimed  by  railway  companies  under  this  rule,  where  one 
employee  has  been  injured  by  the  negligence  of  another.  In  the 
last-named  case,  we  held  the  company  liable  on  the  ground  that  the 
plaintiff  had  been  employed  to  do  work  only  ordinarily  hazardous, 
and  had  been  required  to  perform  other  work,  for  which  he  was  not 
engaged,  and  which  was  extra  hazardous.  But  there  is  nothing  in 
either  of  those  opinions  which  would  make  the  appellants  in  tl  (s 
case  chargeable  with  damages;  and  to  hold  the  company  liaule^ 
would  be  to  disregard  the  almost  uniform  current  of  authorities, 
*  both  m  the  American  and  English  courts.    It  is,  of  coiirse,  not  easy 
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to  define  who  are  to  be  considered  fellow  servants,  in  the  sense  of 
this  rule,  with  such  perfect  accuracy  that  doubtful  cases  will  not 
occur;  but,  in  our  opinion,  the  principle  announced  in  one  of  the 
instructions  asked  by  the  defendant  is  correct.  That  Instruction 
was  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  both  the  deceased 
and  the  engine  driver,  at  the  time  deceased  was  injured,  were  in  the 
employment  of  the  railroad  company,  and  that  their  ordinary  occu- 
pations in  such  service  bore  such  relations  to  each  other  that  the 
careless  or  negligent  conduct  of  the  engine  driver  endangered  the 
safety  of  the  deceased,  then  such  danger  was  incident  to  the  em- 
ployment of  the  deceased,  and  the  plaintiff  cannot  recover  in  this 
case.** 


This  instruction  was  refused,  perhaps  because  the  court  considered 
its  substance  was  embodied  in  one  of  those  given  for  defendant,  but 
in  that  event  the  court  should  have  set  aside  the  verdict  as  against 
the  instructions.  When  the  ordinary  duties  and  occupations  of  the 
servants  of  a  common  master  are  such  that  one  is  necessarily  ex- 
posed to  hazard  by  the  carelessness  of  another,  they  must  be  sup- 
posed to  have  voluntarily  taken  the  risks  of  such  possible  careless* 
ness  when  they  entered  the  service,  and  must  be  regarded  as  fellow 
servants,  within  the  meaning  of  this  rule.  The  fact  that  the  engine 
driver  received  his  orders  from  the  yard  master,  and  the  deceased 
received  his  from  the  foreman  of  the  repair  gang,  we  cannot  consider 
material  in  this  case.  They  were  still  the  fellow  servants  of  a  com- 
mon master,  working  in  the  same  place,  to  subserve  the  same  inter- 
ests, and  with  their  occupations  so  related  to  each  other  that  the 
safety  of  the  deceased  necessarily  depended,  to  a  greater  or  less  ex- 
tent, upon  the  care  of  the  engine  driver,  and  this  he  must  have 
known  when  he  entered  the  service. 

We  do  not  deem  it  necessary  to  dwell  further  on  this  case ;  but 
besides  the  cases  heretofore  decided  by  this  court,  we  refer  to  the 
following  authorities,  cited  by  counsel  for  appellants,  as  fully  sus- 
taining the  view  here  expressed.  Lovegrove  v.  London,  Brighton  <6  S. 
C.  Railtoay  Co,,  111  E.  C.  L.  669 ;  Morgan  v.  Vale  of  Neath  Railway 
Co»^  Law  Rep.  Q.  B.  vol.  1,  p.  149 ;  Tunney  v.  Midland  Railway  Co^ 
Law  Rep.  C.  P.  vol.  1,  p.  291. 

A  new  trial  should  have  been  granted  by  the  court  The  judg* 
ment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Tbustxes,  plaintiffs  in  error,  y.  Oabyxt. 

(ttSLIOL) 
SubioripHon  —  UabQUy  ofwbwrib&r. 

A  penon  subscribed  toward  the  payment  of  a  debt  dae  for  the  building  of  a 
church,  and  the  trustees  borrowed  money  to  pay  the  debt  on  the  faith  of  the 
subscription.    HM^  that  the  subscriber  was  bound. 

AcTiOK  in  assumpsit  by  the  trustees  of  the  Methodist  Epis- 
copal Church  of  Illiopolis.  to  recover  the  sum  of  $25  from 
defendant,  William  F.  Oanrey.  It  appeared  that  defendant  had  sub- 
scribed toward  the  payment  of  a  debt  due  for  the  building  of  a 
church  edifice ;  and  that  the  trustees  of  the  church  had,  in  their 
corporate  capacity,  but  on  the  faith  of  the  subscription  list,  bor- 
rowed money  with  which  to  pay  the  church  debt.  Judgment  for 
defendant    Plaintiffs  bring  error  to  this  court. 

/     Stuve^  for  plaintiffs  in  error. 

ifoy,  Oreene  &  Littler^  for  defendant  in  error. 

Lawrence,  J.  (after  stating  the  facts).  It  is  admitted  by  ooun- 
•e.  fbr  the  defendant,  that  where  a  person  subscribes  to  a  public  en- 
terprise, and  work  is  done,  money  expended,  or  liability  incurred^ 
on  the  faith  of  such  subscription,  it  becomes  binding.  Such  has 
been  the  decision  of  this  court  in  various  cases,  which  are  cit3d  in 
McClure  v.  WiUon,  43  111.  356.  But  it  is  claimed  that  the  present 
case  does  not  fall  within  this  rule,  as  the  church  had  been  built 
prior  to  the  subscription,  and  the  trustees,  although  they  borrowed 
money  in  their  corporate  capacity,  on  the  faith  of  the  subscription, 
did  not  thereby  increase  their  liability,  but  merely  changed  their 
creditors. 

As  a  matter  of  public  policy,  courts  have  been  desirous  of  sustain- 
ing the  legal  obligation  of  subscriptions  of  this  character,  and  in 
some  cases,  as  in  Oeorgs  v.  Harris,  4  N.  H.  535,  have  found  a  suf- 
ficient consideration  in  the  mutuality  of  the  promises,  where  no  fraud 
or  deception  has  been  practiced.  But,  while  we  might  be  unwilling 
to  go  to  that  extent,  and  might  hold  that  a  subscnption  could  be 
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withdrawn  before  money  has  been  expended,  or  liability  incurred, 
or  work  performed  on  the  strength  of  the  aubscriptions,  and  in 
furtherance  of  the  enterprise,  yet  we  are  of  opinion  the  present  case 
fairly  falls  within  the  role  established  in  this  court  and  admitted 
by  counsel.  Although  the  church  trustees  have  not  increased  their 
liability,  they  have,  on  the  faith  of  this  subscription,  incurred  a 
new  liability  to  new  parties.  They  have  borrowed  money,  relying 
upon  this  subscription  as  a  means  of  payment,  and  the  fact  thjat 
they  haye  used  the  money  to  discharge  a  pre-existing  debt  does  not 
change  .the  fact  that  they  have  incurred  a  new  and  different  lia- 
bility. The  lender  of  the  money  may  have  relied  for  hip  payment, 
not  merely  on  the  credit  of  the  trustees  in  their  corporate  capacity, 
but  on  the  subscription  list  in  their  hands.  The  record  shows  a 
8u£Scient  consideration,  and  the  judgment  should  have  been  for  the 
plaintiffs. 
The  judgment  is  leyersed  and  the  cause  remanded. 

Judgmmt  rm)ermd» 


Maytibld,  appellant,  t.  Moobb. 

(SBDLttB.) 

Qficer^UabSUiiy  of  torongful  ineumbmU  to  9ueoe$90T — /dM  and  tmoiwmmiU. 

A.  aaaamed  the  duties  of  an  office  under  an  apparent  claim  of  right,  and  it  wa« 
subsequently  judicially  determined  that  the  office  belonged  to  B.  HM^  that 
B.  could  recover  of  A.  the  fees  and  emoluments  received  by  him,  while  in 
office,  after  deducting  the  necessary  expenses  in  earning  them. 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in  the 
Morgan  circuit  court,  against  appellee,  to  recoyer  fees  receiyed  by 
the  latter  as  sheriff,  and  collector  of  the  State,  county,  and  other 
reyenue.  It  appears  that,  on  the  6th  of  Noyember,  1866,  appellant 
and  appellee  were  opposing  candidates  for  the  office  of  sheriff  of 
Morgan  county,  in  this  State.  On  a  canyass  of  the  yote  of  the 
county,  a  certificate  of  election  was  given  to  appellee,  who  after- 
ward receiyed  a  commission,  and  entered  upon  *and  discharged  the 
duties  of  the  office,  from  the  17th  day  of  Noyember,  1866.  till  the 
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13th  day  of  January^  1868.  Soon  after  the  oanTaas  of  the  yote  was 
had,  appeUant  gave  appellee  notice  that  he  should  oontest  the  elec- 
tion, npon  the  groond  that  illegal  votes  were  cast  for  appellee  more 
than  sufficient  to  change  the  result,  and  give  appellant  the  office. 

Jastices  of  the  peace  were  selected  in  the  mode  pointed  out  by 
tae  statute.  A  trial  was  had,  which  resulted  in  favor  of  appel- 
lant, and  finding  him,  on  the  evidence  adduced,  to  be  entitled  to 
the  office.  From  this  decision,  appellee  removed  the  case  to  the 
drcoit  court  of  Morgan  county,  by  appeal.  A  trial  was  there  had, 
with  a  similar  result  To  reverse  the  judgment  of  the  circuit  court, 
appellee  sued  out  a  writ  of  error  to  the  supreme  oourt,  which  was 
subsequently  dismissed  by  the  court,  and  appellant  was  duly  com- 
missioned, and  entered  upon  the  duties  of  the  office.  He  then 
brought  this  suit  to  recover  the  fees  and  emoluments  of  the  office 
received  by  appellee  while  acting  as  sheriff.  A  trial  was  had  in  the 
oourt  below,  where  appellant  recovered  a  judgment  for  $34.55,  the 
amount  of  fees  received  after  the  rendition  of  the  judgment  by  the 
circuit  court,  and  before  the  office  was  surrendered  to  appellant. 

On  the  trial  below,  appellant  offered  to  prove  to  the  jury  the  sum 
of  money  received  by  appellee  while  he  exercised  the  office,  as  fees, 
allowances  and  emoluments,  but  on  the  objection  of  the  attorneys  for 
appellee,  the  court  refused  to  permit  the  proof  to  be  made,  and  con- 
fned  him  to  the  receipt  of  fees,  commissions  and  profits  which  were 
received  afber  the  decision  of  the  case  by  the.  circuit  court  Thif 
ruling  of  the  circuit  court  is  urged  as  ground  of  reversaL 

Keicham  di  De  LeutOy  for  appellant 

McClure  d  Stryhery  H.  E.  Case  and  H.  B.  Dtmimery  for  appellee* 

Walker,  J.  (after  stating  the  facts).  It  is  urged  by  appellant, 
that,  he  being  entitled  in  law  to  the  office,  the  fees  and  emolu- 
ments incident  to  it  followed  the  title,  and  were  vested  in  him,  on 
the  familiar  rule  that,  where  one  person  has  received  the  money 
which,  in  equity  and  good  conscience,  belongs  to  another,  he  may 
sue  for  and  recover  the  same  in  an  action  for  money  had  and  re- 
ceived. We  presume  it  will  not  be  questioned  that  the  legal  right 
to  an  office  confers  the  right  to  receive  and  appropriate  the  fees  and 
emoluments  legally  incident  to  the  place ;  that,  when  such  an 
officer  performs  the  duties  of  the  office,  he  may  demand  and  receive 
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^he  compensation  allowed  by  the  law.  It  cannot  be  that^  in  such  a 
case,  another  person  can  legally  claim  6uch  compensation.  An 
officer^  having  rendered  services,  is  as  fully  entitled  to  the  compen- 
sation fixed  by  law  as  is  any  other  individual  entitled  to  a  reason- 
able compensation  for  labor  and  skill  rendered  for  an  individuaL 
The  fees  and  emoluments  are  legally  his. 

We  also  find  that  the  authorities  have  gone  still  further,  and  held, 
•that  where  a  person  has  usurped  an  office  belonging  to  another,  and 
received  the  accustomed  fees  of  the  office,  money  had  and  received 
will  lie  at  the  suit  of  the  person  entitled  to  the  office,  against  the 
intruder.  Arris  v.  Stukely,  2  Mod.  260;  1  Selw.  N.  P.  68.  The 
same  rule  was  announced  and  enforced  in  the  case  of  Orosbie  v.  Hurley ^ 
1  Alcock  &  Napier,  431.  In  this  last  case  there  was  a  contest  as  to 
the  title  to  the  office,  and  the  person  recovering  the  title  to  it  sued 
the  other  who  had  acted,  and  recovered  the  fees  and  emoluments  re- 
<;eived  while  in  possession  and  exercising  the  duties  of  the  place. 
The  same  rule  has  been  adopted  in  this  country,  and  seems  to  be 
based  in  common-law  rules. 

It  is  said  by  Blackstone  in  his  Commentaries,  vol.  2,  p.  36,  that  offi- 
<3ers  have  a  right  to  exercise  a  public  or  private  employment,  and  to 
take  the  fees  and  emoluments  thereunto  belonging,  and  are  also  in- 
corporeal hereditaments,  whether  public,  as  those  of  magistrates, 
or  private,  as  bailiffs,  receivers,  or  the  like ;  for  a  man  may  have  an 
estate  in  them,  either  to  him  and  his  heirs,  or  for  a  term  of  years, 
or  during  pleasure  only ;  save  only  that  offices  of  public  trust  can- 
not  be  granted  for  a  term  of  years,  especially  if  they  concern  the 
administration  of  justice,  for  then  they,  perhaps,  might  vest  in  execu- 
tors or  administrators.  Thus  it  is  seen  that  the  right  to  the  fees 
And  emoluments  are  stated  to  be  co-extensive  with  the  office.  This 
is  undoubtedly  correct,  as  it  is  analogous  to  every  other  thing 
capable  of  ownership.  No  principle  of  law  can  be  clearer  than  that 
the  owner  of  lands  or  chattels  is  entitled  to  the  products,  increase 
or  fruits  flowing  from  them.  The  fees  of  an  office  are  incident  to  it 
as  fully  as  are  the  rents  and  profits  of  lands,  the  increase  of  cattle, 
or  the  interest  on  bonds  or  other  securities. 

A  person  owning  any  of  those  things  is,  by  virtue  of  such  owner- 
ship,  equally  entitled  to  the  issues  and  profits  thereof  as  to  the  thing 
itself  If,  then,  appellant  was  the  owner  of  and  held  the  title  to  the 
office  of  sheriff,  he  was  as  clearly  invested  with  the  right  to  receive 
the  fees  and  emolumerts.   They  were  incident  to  and  as  clearly  con- 
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nected  with  the  office  as  are  rents  and  profits  to  real  estate  or  inter* 
ests  to  bonds,  and  such  like  securities*  See  Glascock  v.  Lyons,  20 
Ind.  1 ;  Petit  v.  Rosseau,  15  La.  239 ;  Dorsey  v.  Smithy  28  Cal.  21, 
and  The  People  y.  Tieman,  80  Barb.  193.  We  think  that,  on  both 
reason  and  authority,  appellant  is  entitled  to  recover  the  fees  and 
emoluments  arising  from  the  office  while  it  was  held  by  appellee. 

It  is,  however,  urged  that  the  appellee  surrendered  the  office  as 
soon  as  it  was  finally  judicially  determined  that  appellant  was  en- 
titled to  it,  and  is,  therefore,  not  liable  to  account  for  any  fees  but 
those  received  after  the  circuit  court  decided  the  case  on  appeal 
from  the  three  justices  of  the  peace.  This  is  not  a  question  of  in- 
tention, but  a  question  of  legal  title  to  the  sum  in  dispute.  Under 
the  law,  so  soon  as  a  majority  of  the  votes  were  cast  for  appellant, 
at  the  election  held  in  pursuance  to  law,  he  became  legally  and  fully 
entitled  to  the  office.  The  title  was  as  complete  then  as  it  ever  was, 
and  no  subsequent  act  lent  the  least  force  to  the  right  to  the  place. 
The  commission  was  evidence  of  the  title,  but  not  the  title.  The 
title  was  conferred  by  the  people,  and  the  evidence  of  the  right  by 
the  law. 

Nor  can  it  be  successfully  claimed  that  appellee  was  not  in  the 
WTong.  He  was  bound,  before  entering  upon  the  discharge  of  the 
duties  of  the  office,  and  the  receipt  of  its  emoluments,  to  know 
whether  he  had  title.  His  position  was  the  same  as  a  person  who, 
having  a  defective  title  to  a  tract  of  land,  and  enters  into  possession, 
and  the  receipt  of  the  rents  and  profits.  He  entered  at  his  poriL 
Nor  do  we  perceive  any  hardship.  After  the  vote  was  canvassed  by 
the  clerk  and  a  justice  of  the  peace,  appellant  promptly  gave  ap- 
pellee notice  that  he  would  contest  the  election,  and  specifically 
pointed  out  the  grounds.  Being  thus  apprised  of  the  grounds  upon 
which  appellant  based  his  claim,  the  sources  of  information  were 
open  to  him  to  leam  the  facts,  and  to  have  acted  upon  them. 
Failing  to  learn  them,  or  having  done  so,  not  heeding  them,  he  has 
no  reason  to  complain  if  he  has  to  respond  to  the  wrong  perpetrated 
upon  another.  He  has  intruded  into  appellant's  office  without 
right,  and  has  received  the  profits  of  the  office,  and,  like  the  person 
entering  into  the  land  of  another  with  a  defective  title,  he  must 
answer  for  the  profits. 

Inasmuch,  however,  as  appellee  obtained  the  certificate  of  elec- 
tion, and  a  commission  was  issued  to  him,  he  was  acting  in  apparent 
nght,  and,  so  far  as  this  record  discloses,  he  resorted  to  no  fraudu- 
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lent  or  improper  means  to  produce  that  result;  he. does  not  occupy 
the  position  he  would  had  he  resorted  to  such  a  course.  He  should 
only  be  required  to  account  for  the  fees  and  emoluments  of  the  office 
receiyed  by  him,  after  deducting  reasonable  expenses  in  earning 
them.  This  being  an  equitable  action,  it  should  be  goyerned,  in 
this  respect,  by  the  same  rules  that  would  obtain  had  this  been  a 
bill  for  an  account,  instead  of  an  action  for  money  had  and  re- 
oeiyed.  He  should  have  only  a  reasonable  allowance  for  the  neces* 
sary  expense  in  earning  the  fees  and  emoluments.  Had  he  intruded 
without  pretense  of  legal  right,  then  a  different  rule  would,  no 
doubt,  haye  been  applied. 

In  adopting  the  time  when  the  circuit  court  decided  that  appel* 
lant  was  entitled  to  the  office  as  the  period  from  which  he  was  en 
titled  to  have  the  fees  and  emoluments  of  the  office,  the  circuit 
court  erred.  That  decision  was  no  more  potent  to  confer  the  right 
to  the  office  than  was  the  decision  of  the  three  justices  of  the  peace* 
It,  as  we  haye  seen.,  was  not  the  decision,  but  the  yote  of  a  majority 
of  the  electors  of  the  county,  that  conferred  the  right  The  court, 
on  the  eyidence,  found  and  declared  the  title,  but  did  not  confer  it. 
We  haye  seen  that  appellant  was  entitled  to  the  office  and  its 
emoluments  from  the  time  appellee  entered  into  it,  and  became 
liable  to  account  for  them  from  that  date  until  he  ceased  to  act  and 
receiye  the  fees  and  ])erqui8ite6  of  the  office. 

The  judgment  of  the  court  below  is  reyersed,  and  the  cause  re- 
manded for  farther  proceedings  not  inconsistent  with  this  opinioOi 

Judgment  reversed. 

Hon.— 8M^iidttof«C(f  iri|||iMO0iiii(yT.B0nott,4AiiuB«p  an 
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Toledo,  Pbobia  akd  Wabsaw  Sailway  Gokpaitt,  appellant, 

y.  PiiTDAB  et  al 

(68  m.  447. ) 


• 


BaOroad  company — negUgence — fire  communieatedflwn  locomotive, 

A  building  belonging  to  a  railroad  company  took  fire  from  sparks  from  one  of 
their  engines,  and  from  this  building  fire  was  blown  across  the  street  to  the 
Btorehouse  of  P.,  which,  with  several  thousand  dollars  in  money  contained 
therein,  was  consumed.  In  an  action  by  P.  to  recover  for  the  loss,  held^ 
(1)  that  it  was  a  question  for  the  jury  whether  the  company  had  taken  reas- 
onable precautions  to  prevent  the  escape  of  sparks  from  the  engine  ;  (2)  that, 
•B  the  loss  of  the  money  could  have  been  prevented  by  reasonable  efibrts 
for  its  preservation,  the  company  were  not  responsible  as  to  it ;  (8)  that  the 
question  whether  the  ix^jury  sustained  was  too  remote  wa.s  for  the  jury. 

AcnoN'  by  Pindar  et  ah  against  the  Toledo,  Peoria  and  Warsaw 
Bailway  Company.    The  facts  appear  in  the  opinion. 

IngersoU  £  McGune^  for  appellants,  as  to  the  question  of  remote- 
ness of  injury,  cited  Pennsylvania  Railroad  Co.  v.  Kerry  1  Am.  Rep. 
431,  and  Ryan  v.  The  N&w  York  Central  Railroad  Co,j  35  N.  Y.  2ia 

«/.  W.  Straight^  with  whom  were  M,  W.  Packard  and  i.  Weldon^ 
for  appellees,  upon  the  same  question,  cited  Sedgw.  on  Meas.  of 
Dam.  56,  65,  77,  85,  86, 123 ;  2  Greenlf.  Ev.  256 ;  3  Pars,  on  Cont 
179, 180,  note  v,  223,  note  d;  8  Pick.  356  ;  Dickinson  v.  Boyle,  17 
id.  78;  Barnum  v.  VanduseUy  16  Conn.  200;  Trask  v.  Hartford 
&  N.  H.  R.  R.  Co.,  2  Allen,  332 ;  Powell  v.  Salisbury ,  2  Y.  &  Jer. 
891 ;  Fletcher  v.  Rylands,  L.  R,  1  Exch.  265  ;  12  Jur.  N.  S.  503 ;  S. 
0.,  11  id.  714,  cited  in  1  Eedf.  on  Eailw.  457 ;  Scott  v.  Shepherd,  2  W. 
Black.  892;  King  v.  JHuggins,  2  Ld.  Raym.  1574;  Parkhurst  v. 
Ibster,  1  id.  480 ;  Roswell  v.  Prior,  12  Mod.  639 ;  Toledo,  Wabash  A 
Western  Railway  Co.  v.  Harmon  47  111.  298 ;  Bass  v.  Chicago,  Bur- 
Ungton  <&  Quincy  R.  R.  Co.,  28  id.  9 ;  Illinois  Cent.  R.  R.  Go.  v. 
McCleUan,  42  id.  355. 

Walkeb,  J.    It  appears  firom  the  record  in  this  case,  that  aboni 
the  1st  day  of  October,  1867,  a  train  od  appellants'  road,  in  charge 
Vol.  V.  —  8 
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of  the  employees  of  the  comnanyy  passed  through  the  town  of  Fair- 
bury.  It  appears  that  fire  was  communicated  in  seyeral  places  in 
the  village,  which  was  extinguished  without  producing  any  serious 
injury.  But  the  "Dresser  Warehouse,"  a  building  erected  by  the 
company,  also  took  fire  and  was  consumed.  There  being  a  high 
vrind  at  the  time,  fire  was  blown  across  the  street  and  communi- 
cated to  the  store  of  appellees,  consuming  the  same,  together 
with  some  $3,600  or  13,700  in  treasury  and  bank  notes,  and  a  large 
amount  Qf  goods,  as  appellees  contend.  This  suit  was  brought  to 
recover  for  the  loss,  and  on  the  trial  below  the  jury  found  a  verdict 
in  favor  of  appellees  for  the  sum  of  114,000,  upon  which,  after  over- 
ruling a  motion  for  a  new  trial,  the  court  rendered  a  judgment,  to 
reverse  which  this  appeal  is  prosecuted. 

It  is  insisted  that  there  was  carelessness  on  the  part  of  the  em- 
ployees of  the  road,  from  which  this  injury  resulted;  that  had  due 
care  been  observed  the  accident  would  not  have  occurred,  and  the 
injury  would  have  been  avoided.  It  is  also  claimed  that  the  engine 
threw  an  unusual  quantity  of  sparks  and  fire,  and  owing  to  the  dry 
weather  and  the  highly  combustible  condition  of  the  buildings  near 
the  road,  the  company  are  chargeable  with  gross  negligence  in  fail- 
ing to  provide  against  the  danger  of  communicating  fire  along  the 
line  of  their  road. 

These  bodies  should  be  held  to  the  exercise  of  due  diligence  in 
operating  their  machinery.  They  should  be  required  to  provide 
and  keep  constantly  in  use,  and  in  proper  repair,  the  most  approved 
machinery  to  prevent  fire  from  spreading  from  their  engines  to  the 
farms  and  buildings  along  the  line  of  their  roads ;  and  if  an  overload 
of  their  engines  would,  with  the  best  appliances  in  use,  in  generat- 
ing steam,  produce  the  escape  of  sparks  and  fire  to  a  dangerous 
extent,  then  such  conduct  would  be  gross  negligence.  But  if  the 
company  have  provided,  and  have  attached  and  in  proper  condition 
the  best  appliances,  and  have  only  the  proper  amount  of  weight  of 
train  attached,  then  the  company  have  not,  in  making  up  their 
train,  or  in  attaching  an  engine  thus  equipped,  been  guilty  of  negli- 
gence, and,  unless  wanting  in  some  other  requirement,  they  should 
not  be  held  guilty  of  such  negligence  as  requires  them  to  respond 
in  damages.  Whether  in  this  case  there  was  such  negligence  was 
a  qu(istion  for  the  determination  of  the  jury  from  all  of  the  evidence 
on  the  trial.  It  was  for  them  to  say  whether  the  fire  was  communi- 
cated from  the  engine,  and,  if  so,  whether  the  company  had  observed 
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the  proper  precautions  for  its  prevention,  or  were  guilty  of  negli- 
gence ;  and  whether  they  have  found  correctly  we  do  not  propose  to 
inquire,  as  the  judgment  of  the  court  below  must  be  reyersed  on 
another  ground,  leaving  the  question  of  negligence  and  responsi- 
bility of  the  company  under  the  evidence  to  another  jury,  un- 
biased by  any  views  we  may  entertaiii  on  that  question. 

It  appears  from  the  testimony  of  one  of  appellees  and  their 
witnesses,  that  the  money  was  in  the  till  of  the  store,  and  in  a 
bureau  drawer  in  the  upper  story  of  the  house,  and  it  appears  there 
was  nothing  to  prevent  Henry  Pindar,  or  his  sister,  Miss  Pindar, 
from  saving  it  There  were  two  pairs  of  stairs  leading  from  the 
store  to  the  room  in  which  the  bureau  containing  the  money  was 
situated,  and  there  was  no  obstruction  preventing  access  to  it  Ap- 
pellee, Henry  Pindar,  testifies  that  there  was  nothing  to  prevent 
his  saving  the  money  had  he  thought  of  it ;  that  failing  to  do  so 
was  all  that  prevented  his  saving  it  Miss  Pindar  testifies  that  she 
thought  of  it,  but  in  the  confusion  forgot  it,  and  that  she  could 
have  saved  it  had  she  not  forgotten  it 

Even  if  appellants  were  guilty  of  negligence,  appellees  were  bound 
to  use  reasonable  efforts  to  preserve  their  property.  When  the  fire 
escaped  they  had  no  right  to  fold  their  hands  and  permit  their  prop- 
erty to  be  consumed  without  effort  for  its  preservation,  and  then 
claim  the  right  to  recover  the  loss  from  the  company.  It  is  incom- 
prehensible to  us,  that  where  it  was  so  accessible  and  easily  secured, 
no  effort  was  made  to  remove  the  money.  Unless  he  was  careless  or 
even  reckless,  we  suppose  his  first  thought  would  have  been  of  the 
money.  Unless  indifferent  of  his  loss,  we  do  not  comprehend  why 
appellee  should  have  thought  of  the  horses,  of  comparatively  small 
value,  and  not  of  so  large  a  sum  of  money.  Such  a  course  of  ac- 
tion would  seem  to  imply  a  high  degree  of  indifference  to  his  in- 
terest, or  strong  feelings  of  humanity ;  but  if  the  latter,  we  are  not 
prepared  to  say  that  appellants  should  be  prejudiced  thereby. 

There  was  nothing  to  prevent  the  preservation  of  the  money,  and 
failing  to  do  so,  appellees  must  sustain  the  loss.  Had  it  required 
effort  of  an  unusual  or  dangerous  character,  the  case  would  have 
been  different  But  we  fail  to  see  that  there  was  danger,  and  but 
slight  effort  was  required  to  obtain  it,  and  thus  prevent  its  destruc- 
tion. In  this  respect  the  evidence  fails  to  sustain  the  verdict,  and 
the  judgment  must  be  reversed. 

Aft^r  the  case  was  submitted  on  briefs  and  arguments,  appellants 
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have  filed  a  further  brief,  in  which  they  raise  the  questdon  whethei 
the  facts  do  not  show  that  the  injury  was  too  remote  to  authorize  a 
recovery.  This  question  seems  now  to  be  raised  for  the  first  time  in 
the  case.  It  is  a  question  of  fact  for  the  jury,  to  be  found  under 
the  instruction  of  the  court,  and  as  they  have  not  passed  upon  it^ 
and  as  the  case  will  be  submitted  to  another  jury  when  the  facts 
proren,  for  aught  we  know,  may  be  different,  we  deem  it  improper 
to  discuss  the  evidence  on  the  question,  but  leave  the  parties  to  con- 
test it  before  another  jury,  who  have  the  right  to  pass  npou  it  un- 
prejudiced by  any  views  we  may  entertain  of  the  evidence. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

JiAdgment  reversed. 

NOTB.— SeelfedeOT.  The  Lot^i  Idand  Baiiroad  Oo.^AAm.Bjbp.1Mi  9haOt8mUhw.Th» 
London  A  SouthwefUm  RoM/way  Co.^  L.  &,  6  0.  P.  98;  Periey  ▼.  Eattem  Ba/Oroad^  9S 
llftM. 414;  Hew9U ▼.  Ncvsrae^  64 Me.  2Se^— Bbp. 


Ohigaoo  akd  Altok  Bailboad  Company,  appellant,  y.  Baki>olp& 

(68IU.n0.) 

Railroad  company — ir^urp  to  pasienffer$-^cojUribtUorff  negligenee. 

Plaintiff  purchased  a  ticket  at  L.  on  defendant  railroad,  for  A.,  and  got  upon  a 
freight  train,  while  it  was  moving  slowly.  The  conductor  took  the  ticket ; 
the  train  did  not  stop  at  A.,  and  plaintiff  in  getting  off  was  injured.  HM, 
(1)  that  if  plaintiff  left  the  train  voluntarily,  although  at  the  suggestion  of 
the  conductor,  it  was  a  question  for  the  jury,  whether  he  acted  as  a  prudent 
man  under  the  circumstances ;  (2)  that,  as  the  train  was  a  freight  train,  and 
not  advertised  to  stop  at  A.,  the  taking  up  of  the  ticket  did  not  imply  an 
undertaking  on  the  part  of  the  company  to  put  plaintiff  off  safely  at  that , 
piaci). 

This  action  was  brought  by  appellee,  in  the  Logan  circuit  courts 
against  appellants,  to  recover  for  damages  received  by  him  while 
leaving  appellants'  train  of  cars,  about  the  21st  of  September 
1868.  It  appears  that,  on  the  evening  of  the  day  the  injury  was 
received,  appellee  procured  a  ticket  at  Lincoln  for  the  station  at 
Atlanta,  and  got  upon  a  ^ight  train  while  it  was  in  motfon,  thi* 
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employees  not  intending  to  stop  at  the  station  at  Atlanta.  Then 
was  another  passenger  got  on  the  train  at  the  same  tinte^  who  was 
f  oing  to  the  same  place.  The  train  was  a  through  stock  and  freight 
traijiy  which  stopped  regularly  at  certain  stations  for  fuel  and  water, 
but  not  at  others^  unless  signaled  to  do  so  to  take  stock  from  them, 
or  where  there  was  freight  to  be  delivered. 

There  is  no  evidence  as  to  whether  appellee  made  any  inquiry, 
when  he  purchased  his  ticket,  to  learn  whether  the  train  would  stop 
at  Atlanta.  Appellee,  and  the  other  passenger  who  got  on  the  train 
at  the  same  time,  both  swear  that  before  leaving  Lincoln  the  con- 
ductor informed  them  that  it  would.  This  is  denied  by  the  con- 
ductor, who  swears  he  was  not  in  the  caboose  while  at  Lincoln,  and 
not  until  they  reached  Lawnsdale,  when  he  took  up  the  tickets  of 
appellee  and  the  other  passenger,  when,  he  swears,  he  informed  them 
the  train  would  not  stop  at  Atlanta,  unless  there  should  be  stock  at 
that  point  for  shipment,  but  that  he  would  run  very  slowly  on  the 
grade  south  of  Atlanta,  where  they  might  jump  off  safely  if  they 
chose,  which  they  agreed  to  do.  The  conductor  seems  to  be  corrobo- 
rated in  his  statement  by  the  brakeman  and  another  passenger  on 
the  train. 

It  appears  that  when  the  train  reached  the  grade  and  was  run- 
ning slowly,  the  conductor  informed  appellee  and  the  other  passen- 
ger for  Atlanta,  that  then  was  their  time  to  leap  from  the  train, 
which  they  refused  to  do,  whereupon  they  were  informed  that  the 
train  would  not  stop.  On  reaching  that  point,  both  men  went  out 
on  the  platform,  and  appellee  leaped  from  the  train,  and  in  falling 
injured  himself,  but  the  other  passenger  remained  on  the  train  and 
was  carried  to  the  next  station,  where  he  was  put  off  without  injury. 
On  a  trial  in  the  court  below,  appellee  recovered  a  verdict  for  11,200, 
upon  which  judgment  was  rendered,  and  the  case  is  brought  to  this 
court  on  appeal,  and  various  errors  are  assigned. 

Cliurch  i&  Hayy  Oreen,  £  Little  for  appellants. 

Wddorif  Tipten  dk  ^enjamin^  for  appellee. 

Walker,  J.  (after  stating  the  facts).  It  is  contended  by  appel* 
lee,  that  he  leaped  from  the  train  under  the  orders  of  the  conductor; 
but  on  the  other  side  it  is  denied  that  the  conductor  gave  any  such 
orders,  or  that  he,  at  that  time,  even  made  any  such  suggestion  that 
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he  could  or  might  leap  from  the  train  in  safety.  On  the  trial,  appel- 
lants asked  this  instruction,  but  it  was  refused : 

"  The  court  further  instructs  the  jury,  for  the  defendant,  that 
even  if  the  jury  should  believe,  from  the  evidence,  that  the  conduc- 
tor or  bi*akeman  told  tlie  plaintiff,  at  the  time  he  jumped  off  the 
train,  that  he  would  do  so  with  safety,  and  yet  left  it  voluntary  with 
plaintiff  to  get  off  or  not,  then  what  the  conductor  or  brakeman 
might  have  said  at  the  time  (if  the  jury  believe,  from  the  evidence, 
any  thing  was  said  by  them)  did  not  release  plaintiff  from  the  duty 
of  exercising  reasonable  judgment  and  caution  as  to  whether  it  was 
safe  to  get  off  or  not  If  the  jury  believe,  from  the  evidence,  that, 
under  all  the  circumstances  existing  at  the  time,  a  man  of  ordinary 
prudence,  situate  as  the  plaintiff  was,  would  not  have  jumped  off, 
the  jury  should  find  for  the  defendant/' 

It  is  urged  that  it  was  error  in  the  court  to  refuse  this  instruc- 
tion. 

In  the  conflict  in  the  testimony,  this  instruction  should  have  been 
given.  If  the  conductor  only  gave  it  as  his  opinion  that  ap- 
pellee could  leap  from  the  train  in  safety,  and  appellee  acted  on  his 
suggestion,  still  it  was  his  duty  to  exercise  his  judgment  whether  or 
not  it  was  safe ;  and  if  the  conductor  only  gave  it  as  a  matter  of 
opinion,  still,  if  the  danger  was  so  apparent  that  a  prudent  man, 
similarly  situated,  would  not  have  attempted  to  leap  from  the  train, 
then  appellee  was  guilty  of  negligence,  and  should  not  be  permitted 
to  recover.  He  was  bound  to  exercise  ordinary  prudence,  if  left  to 
act  voluntarily,  and  was  not  acting  under  constraint  The  instruc- 
tion only  asserted  these  propositions,  and  it  should  have  been  left  to 
the  jury  to  determine  whether  appellee  was  under  constraint 
when  he  leaped,  and  if  not,  whether  he  acted  with  ordinary  pru- 
dence. 

It  is  also  urged  that  the  court  erred  in  refusing  to  give  appellants' 
tenth  instruction,  which  is  this : 

"  If  the  jury  believe,  from  the  evidence,  that  the  train  in  question 
sometimes  did  and  sometimes  did  not  stop  at  Atlanta,  and  that  this 
was  known  to  the  plaintiff  before  getting  on  said  train,  or  before 
the  same  left  Lincoln,  then  it  was  the  duty  of  the  plaintiff  to  ascer- 
tain, from  some  one  authorized  person,  before  becoming  a  passenger , 
whether  said  train  would  or  would  not  stop  at  Atlanta  en 
the  trip  in  question.  And  if  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  got  on  said  train,  knowing  such  stoppage  to  be  nnoer- 
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feain,  then  the  defendants  were  not  bound  to  stop  said  train  at 
Atlanta  for  his  accommodation^  and  the  taking  of  plaintiff's  ticket 
by  the  conductor  did  not  constitute  a  contract  to  stop  at  At- 
lanta." 

No  one  will  question  the  legal  right  of  a  railroad  company  to  ap- 
propriate a  portion  of  their  trains  exclusively  to  the  carrying  of 
freight,  and  to  entirely  exclude  passengers  from  such  trains.  Their 
obligations  to  the  public  only  require  them  to  furnish  sufficient  pas- 
senger trains  to  accommodate  the  travel,  and  such  freight  trains  as 
the  business  of  the  country  along  their  lines  requires.  They  are  not 
required  to  carry  passengers  on  their  freight  trains,  or  freight  on 
their  passenger  trains.  But  they  may;  if  they  choose,  do  either.  It 
then  follows,  that  when  a  passenger  purchases  a  ticket,  he  only 
acquires  the  right  to  be  carried  according  to  the  castom  of  the  road. 
When  he  obtains  a  ticket,  he  has  a  right  to  go  to  the  place  for  which 
it  calls,  on  any  train  that  usually  carries  passengers  to  that  place. 
But  he  does  not  acquire  the  right  to  insist  that  the  company  shall 
send  him  on  a  special  train,  or  out  of  the  customary  course  of  their 
road. 

When  a  traveler  obtains  such  a  ticket,  he  should  inform  himself 
as  to  the  usual  mode  of  travel  on  the  road,  and  so  far  as  the  cus 
tomary  mode  of  carrying  passengers  is  reasonable,  he  should  con- 
form to  it.  These  companies  have  passenger  trains  that  only  stop 
at  the  principal  stations  on  their  roads,  and  the  right,  so  far  as  we 
know,  has  never  been  challenged,  when  they  furnish  a  reasonable 
number  of  other  trains,  stopping  at  all  stations,  to  accommodate 
public  travel.  And  when  a  person  purchases  a  ticket,  he  should 
ascertain  whether  the  train  will  only  stop  at  the  principal  stations, 
or  at  all  of  them,  before  he  gets  on  a  passenger  train ;  and  were  he 
to  get  on  one  that  was  not  accustomed  to  stop  at  the  station  to 
which  he  designed  to  go,  lie  would  not,  without  an  agreement  to 
stop,  have  any  right  to  insist  upon  the  company's  changing  the 
course  of  their  business  for  his  accommodation.  The  requisite  infor- 
mation can  always  be  had  from  the  agent  when  the  ticket  is  pro- 
cured, and  it  is  but  reasonable  to  require  passengers  to  obtain  the 
information  and  to  act  upon  it. 

If,  then,  the  company  may  run  passenger  trains  that  only  stop  at 
designated  stations,  furnishing  reasonable  means  for  carrying  pas- 
sengers to  all  their  stations,  it  is  more  reasonable  that  they  may  ru  q 
fraigfat  trains  which  only  stop  at  certain  stations  for  fuel  and  water, 
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or  at  such  other  stations  as  the  transportation  of  stook  or  freight 
may  require.  And  it  is  but  reasonable  that  the  company  may  ex- 
clude all  passengers  from  such  trains,  or  only  carry  them  to  the 
places  at  which  they  are  accustomed  to  stop ;  and  if  a  person  gets 
upon  such  a  train,  without  any  agreement  that  they  will  stop  at  an 
unusual  place  of  stopping,  he  cannot  require  the  company  to  change 
the  usual  course  of  their  business  for  his  accommodation,  and  to 
serve  his  convenience.  Should  a  person  go  on  such  a  train,  without 
the  consent  of  the  employees  of  the  road,  the  taking  up  of  his  ticket 
merely,  without  an  agreement  to  stop  at  the  desired  station,  would 
not  amount  to  an  undertaking  by  the  company  to  put  him  off  at 
that  place.  In  such  a  case  the  passenger  is  in  the  wrong,  and  has 
no  right  to  insist  that  he  should  be  safely  put  off  at  the  point  he 
desires,  or  be  carried  through  without  charge.  The  instructions  are 
in  harmony  with  these  views,  and  should  have  been  given.  For  the 
refusal  t  j  give  these  instructions  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgfnent  reversed. 


WorKBSHBiK  iNSXTBAiroE  Oo.,  appellant^  y.  Holzgbafb. 

(88  ixLem 

Fiflre  ineurance  — parol  contract  for — powen  of  agenL 

Plaintiff,  at  the  solicitation  of  the  agent  of  a  fire  insurance  oompanj,  signed  an 
application  for  a  policy,  wherein  it  was  provided  that  the  policy  should 
take  efibct  from  the  day  the  application  was  approved,  and  gave  his  note  for 
the  premium.  The  agent  gave  a  receipt  for  the  note,  at  the  same  time 
promising  plaintiff  that  the  policy  would  take  effect  from  the  date  of  the 
application.  The  application  was  sent  to  the  principal  office,  and  was  re- 
jected ;  but  before  the  agent  had  informed  plaintiff  of  the  failure  of  the 
negotiations,  the  property  proposed  to  be  insured  was  destroyed  by  fire. 
Held,  that  there  was  no  valid  contract  of  insurance. 

This  was  a  bill  in  chancery,  in  Mason  circuit  court,  exhibited  by 
George  H.  Holzgrafe,  against  The  Winnesheik  Insurance  Company, 
alleging  a  verbal  contract  of  insurance  upon  a  certain  building  of 
complainant,  in  the  town  of  Havana,  in  Mason   county,  to  the 
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«moiiiit  of  12,200,  and  the  subsequent  destruction  of  the  buildifig 
by  fire  in  the  life-time  of  the  contract 

The  bill  prays  that  an  account  might  be  taken  of  complainant's 
loss ;  that  the  ountract  be  specifically  enforced,  and  that  defendants 
be  decreed  to  pay  him  the  above  amount,  besides  the  costs  of  this 
suit 

The  defendants  answered  the  bill,  denying  any  such  contract,  to 
which  there  was  a  general  replication,  and  the  cause  proceeded  to  a 
hearing  on  the  bill,  answer,  replication  and  proofs. 

The  bill  alleges  that  a  premium  note,  at  ten  per  cent  interest^  was 
giyen  for  the  insurance,  which,  it  appears,  complainant,  after  the 
fire,  ofiered  to  pay,  and  tendered  the  money  therefor. 

The  court  decreed  as  prayed,  after  deducting  the  amount  of  the 
premium  note.  To  reverse  the  decree,  the  defendants  have  appealed 
to  this  court 

It  is  alleged  in  the  bill  of  complaint  that  complainant  was  so- 
licited by  Phelps  &  Elliott,  acting  as  the  agents  of  defendants,  on 
the  1st  day  of  December,  1860,  to  make  an  application  for,  and  ac- 
ceptance of,  a  policy  of  insurance  in  the  defendant  company,  and 
did  then  and  there,  at  said  Mason  county,  offer,  for  and  in  behalf 
of  the  company,  to  insure  complainant  to  the  amount  of  $2,200 
upon  his  building,  against  loss  or  damage  by  fire  to  that  amount, 
on  condition  complainant  would  pay  the  company  the  sum  of  $111 
on  the  Ist  day  of  January,  1867,  being  at  the  rate  of  five  per  cent 
per  annum  on  the  amount  insured,  complainant  to  execute  his 
promissory  note  therefor. 

It  is  then  alleged  that  complainant  accepted  the  offer,  and  agreed 
to  accept  a  policy  of  insurance  upon  his  building  for  that  sum,  upon 
the  terms  above  stated,  and  on  the  4th  day  of  December,  1866,  he 
signed  an  application  for  a  policy  drawn  up  and  presented  to  him 
by  Phelps  ft  Elliott,  or  one  of  them,  as  defendants'  agents,  and  then 
and  there  delivered  to  these  agents  his  promissory  note  for  the  pr^ 
minm  agreed. 

Complainant  then  alleges  that  these  agents  did  then  and  there 
represent  and  declare  to  complainant  that,  in  consideration  of  this 
promissory  note,  and  the  money  specified  therein  to  be  paid,  he 
should  receive  a  good  and  valid  policy  of  insurance,  to  take  effect 
and  be  in  force  from  the  4th  day  of  December,  the  date  of  his  ap- 
plication, and  to  continue  in  force  for  one  year  next  thereafter. 

It  is  further  alleged  that  it  was  the  usual  and  customary  practice 
Vol.  v.— 9 
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of  this  company  to  issue  policies  upon  such  an  applicatdouy  to  take 
effect  on  the  day  of  the  date  of  the  application. 

The  &cts  proved  are,  that  the  agents  of  defendants  solicited  com- 
plainant to  make  application  for  a  policy  in  their  company  for  a 
certain  sum,  for  a  stipulated  premium,  and  for  a  certain  time. 

Yielding  to  this  solicitation,  complainant  signed  a  printed  appli- 
cation, with  the  blanks  filled  up  in  writing,  for  insurance  by  appel- 
lants, against  loss  or  damage  by  fire,  in  the  sum  of  $2,200,  for  the 
term  of  one  year,  commencing  on  the  4th  day  of  December,  1866, 
at  noon,  on  his  frame  building,  and  in  the  same  instrument,  after 
warranting  the  description,  condition,  value,  etc.,  of  the  property  to 
be  as  represented ;  that  all  the  questions  are  correctly  answered ; 
that  he  has  made  no  concealment  of  any  circumstance  or  fact  tend- 
ing to  increase  the  hazard,  and  which  the  company  ought  to  know, 
and  agreeing  that  the  application  shall  be  taken  as  a  part  of  the 
policy,  and  be  referred  to  in  case  of  loss,  and  further  agreeing  that 
any  misrepresentation  or  concealment  of  facts  should  render  the  in- 
surance void,  it  closes  in  this  manner:  "The  policy  to  bear  date 
and  take  effect  at  noon  of  the  day  this  application  is  approved,'^ 
dated  this  4th  day  of  December,  1866,  and  signed  by  complainant, 
O.  H.  Hokgrafe,  applicant.  On  the  same  day  complainant  executed 
this  note: 


"  Dated  at  Havana,  Illinoia,  December  4»  1866. 

"  On  the  Ist  day  of  Janoarj,  1867,  for  valae  received,  I  promise  to  pay  the 
Winneeheik  InBurance  Company,  or  order,  $111.00,  with  interest  at  the  rata 
of  ten  per  centner  annum  from  date,  until  paid." 

At  the  same  time,  the  agents  of  appellants  executed  a  paper  of 
this  tenor: 

"  Reeeiyed  of  George  H.  Holasgrafe,  of  Havana,  Illinois,  appUcation  for  insur- 
ance by  the  Winnesheik  Insurance  Company,  of  Freeport,  Illinois,  on  property, 
to  the  amount  of  $2,300,  for  the  term  of  one  year,  and  a  note  for  cash  premium, 
etc.,  due  on  the  Ist  day  of  January,  1867,  for  $111.60,  all  of  which  are  to  be 
returned  if  a  policy  be  not  issued.  Policy  to  be  sent  by  mail.  Dated  at 
Havana,  Illinois,  this  4th  day  of  December,  1866." 


These  were  all  the  papers  which  passed  between  these  paitii*> 
Appellee  insists  upon  his  right  to  prove  that,  when  th(«c  papers 
were  executed,  or  prior  thereto,  appellants'  agents  represenU.d  U)  liim 
that  he  would  receive  a  valid  policy  of  insurar  ce  fh>m  appellanta,  to 
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take  effect  and  be  in  force  from  the  date  of  the  application  and  note, 
and  to  continue  in  force  for  one  year  next  thereafter,  and  that  it 
was  the  usual  or  customary  practice  of  appellants  t^  issue  policies 
of  insurance  upon  applications  such  as  appellee  had  made,  to  bear 
date  and  take  effect  on  the  day  of  the  date  of  the  application,  and 
he  has  so  ulleged  in  his  bill  of  complaint. 

J.  M.  Baileyy  for  appellants,  as  to  the  point  that  parol  evidence  is 
not  admissible  to  alter  the  written  contract,  cited  Wilson  t.  Conway^ 
Fire  Ifis.  Co.,  4  R.  1. 141 ;  Honick  v.  Phmnix  Ins.  Co^  22  Mo.  82 ; 
LanuUte  v.  Hudson  River  Fire  Ins.  Co.y  17  N.  Y.  199 ;  Ripley  v. 
JSina  Fire  Ins.  Co.,  30  id.  136 ;  Mayor ,  etc.,  of  New  York  v.  Brook- 
lyn Ins.  Co.y  41  Barb.  231 ;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Marshall, 
29  Vt  23;  Alston  v.  Mechanics'  Mut.  Ins.  Co.,  4  Hill,  329 ;  Holmes 
V.  Charlestown  Mut.  Ins.  Co.,  10  Mete.  211 ;  Hovey  v.  American  Mut. 
Ins.  Co..,  2  Duer,  564 ;  Sheldon  v.  Hartford  Fire  Ins.  Co.,  22  Conil. 
235;  OlendaU  Woolen  Manufacturing  Co.  y.  Protection   Ins.  Co., 

21  id.  19 ;  Loehner  y.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  and  same 
ease  affirmed,  19  id.  628 ;  Barrett  v.  Union  Mut.  Fire  Ins.  Co.,  7 
Gush.  175. 

To  constitute  a  valid  contract  of  insurance,  the  minds  of  the  par- 
ties must  meet  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  28 
N.  Y.  153 ;  Thayer  v.  Middlesex  Fire  his.  Co.,  10  Pick.  326 ;  Chris- 
tie V.  North  British  Ins.  Co.,  3  Oases  in  Court  of  Sessions,  360. 

As  to  the  extent  of  agents'  authority  to  bind  the  company.  Ins. 
Co.  V.  Johnson,  23  Penn.  St.  72 ;    Chase  v.  Hamilton  Mut.  Ins.  Co.^ 

22  Barb.  527;  Wilson  v.  Genesee  Mut.  Ins.  Co.,  4  Kern.  418 ;  Hack- 
ney  v.  Alleghany  Co.  Mut.  Ins.  Co.,  4  Penn.  St.  185 ;  BeU  v. 
Josselyn,  3  Gray,  310 ;  Smith  v.  Ins.  Co.,  24  Penn.  St.  320 ;  Mitchell 
v.  Lycoming  Mut.  Ins.  Co.,  51  id.  402 ;  Tate  v.  Citizens^  Mut.  Fire 
Ins.  Co^  13  Gray,  79. 

Lacey  <&  Wallace,  for  appellee,  cited  N.  E.  Fire  Ins.  Co.  v. 
Schettler,  38  HI.  167;  Chicago,  Burlington  &  Quincy  R.  R.  Co.  ▼ 
Coleman,  18  id.  299 ;  1  Pars,  on  Oont  73 ;  Perkins  v.  Washington 
Ins.  Co.,  4  Conn.  646 ;  Angell  on  Pire  Ins.,  §  452 ;  Taylor  v.  M.  F.  S 
M.  Ins.  Co.,  9  How.  (TJ.  S.)  390 ;  Lightbody  v.  N.  A.  Ins.  Co.,  23 
Wend.  18. 

Breese,  C.  J.  (after  stating  the  facts).  The  first  point  to  be  oon- 
ndered  rises  here :  Taking  the  application  of  appellee,  and  the  note 
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executed  by  him,  and  the  receipt  given  by  the  agents  to  him,  as  the 
contract  of  the  parties,  and  that  it  was  the  contract  is  unquestion- 
able, can  it  be  yaried,  altered  or  extended  by  proof  of  these  repre- 
sentations of  the  agents  ?  Can  it  be  proved  by  parol,  the  written 
instrument  stipulating  that  the  policy  is  to  bear  date  and  take  effect 
At  noon  of  the  day  the  application  is  approved,  that  it  was,  in  fact 
and  in  truth,  to  take  effect  on  the  day  of  the  date  of  the  application  ? 
Would  not  this  vary,  essentially,  the  terms  of  the  written  contract  ? 
And,  though  it  might  have  been  the  usage  of  appellants  so  to  issue 
them,  that  could  not  vary  the  express  terms  of  the  contract.  III.  J/*. 
F,  Ins.  Co.  V.  O'Neile,  13  111.  89.  Appellee  agreed  with  the  company 
when  he  signed  the  application  that  the  policy  should  bear  date 
and  take  effect  at  noon  of  the  day  when  the  application  should  be 
approved.  Approved  by  whom  and  where?  Manifestly  by  the 
hpme  office,  or  principal  office,  at  Freeporfc,  some  hundreds  of  miles 
distant  from  Havana.  It  is  not  competent,  on  well-recognized 
principles  of  law,  to  prove,  by  parol,  that  the  policy  was  to  take 
effect  on  the  day  of  the  date  of  the  application,  for  that  would  be 
making  a  contract  by  parol,  wholly  different  from  the  written 
contract. 

These  writings  can  be  regarded  in  no  other  light  than  as  expres- 
sive of  the  terms  and  conditions  of  the  contract,  and  the  law  con- 
clusively presumes  that  all  the  terms  of  the  agreement  are  correctly 
expressed  in  the  writing,  and  the  conversations  and  declarations  of 
ihe  parties  made  before  or  simultaneously  with  the  writing  are  not 
admissible  in  evidence.  Abrams  v.  Ponieroy,  13  111.  133, 136, 137.  The 
rule  that  written  agreements,  unambiguous  in  their  terms,  are  not 
to  be  varied  or  explained  by  parol,  is  so  old,  so  well  established,  and 
so  consonant  with  reason  and  justice,  as  to  render  any  argument 
upon  this  point  unnecessary.  The  rule  may  be  regarded  as  inflex- 
ible. Marshall  v.  Oridley,  46  id.  250. 

The  application  was  rejected  by  the  principal  office  on  the  twelfth 
of  December,  some  twelve  days  before  the  destruction  of  the  build- 
ing by  fire,  and  was  returned  to  their  agents  by  mail,  without  the 
note,  on  the  twenty-second  of  December,  two  days  before  the  fire. 
It  is  in  proof  one  of  these  agents  went  to  the  complainant's  place 
of  business,  so  soon  as  he  received  notice  of  the  rejection  of  the  ap- 
plication, to  inform  complainant  of  the  fact ;  but,  finding  him  en- 
gaged vnth  some  customers,  he  refrained  from  so  doing.    Two  days 

PT,  the  building  was  consumed  by  fire. 
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As  bj  the  written  agreement  of  oomplainant  with  the  insnrtt&oe 
company,  no  contract  of  insurance  was  to  take  effect  until  the  day 
the  application  was  approved,  and,  as  it  was  not  approved,  it  followfl 
there  was  no  contract  of  insurance ;  that  the  company  had  incurred 
no  legal  liability  to  make  good  this  loss,  and  no  recovery  could  be 
had  against  them. 

But  it  is  urged  by  appellee,  that  these  verbal  representations  of 
the  agents  should  be  considered  as  the  representations  of  their 
principal,  and  they  establish  a  contract  of  insurance,  definite  in  its 
terms,  and  in  full  force  when  the  building  was  consumed. 

It  has  been  ofben  said  by  this  court,  that  a  contract  cannot  exist 
partly  in  writing  and  partly  in  parol.  Lane  v.  Sharp,  S  Scam.  573 ; 
ffBeer  v.  Strong,  13  HL  689 ;  Marshall  v.  GridUyy  46  id.  250. 

But  it  is  urged,  the  failure  of  appellants  to  return  tiie  premium 
note  at  the  time  the  application  was  returned,  and  the  delay  in  re- 
turning the  application  justify  and  require  the  inference  that  the 
oomjuuiy  had  approved  or  accepted  the  application  of  complainant. 
But  such  an  inference  would  be  in  the  face  of  the  testimony  of  the 
general  agent,  Stewart,  who  states  that  the  application  was  submit- 
ted to  him  at  £1  Paso,  in  the  early  part  of  December,  by  the  special 
agents  at  that  place,  and  was  rejected  by  him,  but,  at  the  earnest 
solicitation  of  those  agents,  he  took  it  to  the  office  at  Freeport,  for 
the  consideration  of  the  president  and  secretary  of  the  company, 
who  immediately  rejected  it,  and  returned  it  to  Phelps  &  Elliott,  at 
Havana,  on  the  same  day,  and  that  was  the  twelfth  of  December. 
Usually,  delay  cannot  make  a  contract  Under  somecircumstanceey 
perhaps,  a  proposal  may  become  a  contract  by  tardiness  in  rejecting 
or  answering  it,  but  no  such  case  now  occurs  to  us. 

That  appellants  received  this  application  is  undoubted,  and  that 
they  did  not  respond  to  it,  on  the  instant,  is  likewise  true.  In  tlie 
nature  of  things,  considering  the  irregularity  of  the  mails,  and  their 
default  sometimes,  and  some  delay,  perhaps,  in  putting  the  applica- 
tion in  the  mail,  a  lapse  of  eighteen  days  between  its  receipt  ut 
Freeport  and  its  return  to  Havana  cannot  be  considered  so  ex- 
traordinary as  to  authorize  an  implication  ii'om  it,  that  the  applicur 
tion  was  accepted,  and  thereby  an  insurance  effected. 

Appellee  insists  there  was  a  contract  of  insurance  made  by  the 
lawfully  authorized  agents  of  the  company.  That  contract  must 
rest  in  parol,  for  it  is  not  found  in  the  writings  we  have  been  con- 
sidering.   Taking  the  representations  and  declaratioiui  of  thest 
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agents  made  to  complainant,  in  connection  with  his  written  appli- 
oation  to  the  company  for  insurance,  a  contract  may  be  predicated 
upon  them.  The  question  then  arises  as  to  the  power  of  these 
agents  to  make  such  a  contract  The  warrant  of  their  authority  is 
in  the  record.  By  that  they  were  only  authorized  to  receive  appli- 
cations for  insurance  in  accordance  with  the  instructions  to  agents, 
and  to  collect  and  transmit  the  premiums  therefor.  This  was  the 
extent  of  their  authority,  and  no  instructions  have  been  shown  from 
their  principals  authorizing  them  to  go  one  step  beyond  this,  nor  is 
there  any  proof  they  ever  did,  or  ever  designed,  to  go  a  step  beyond* 
They  both  state  they  never  held  themselves  out  to  community  as 
possessing  authority  to  effect  insurances,  write  up  policies,  adjust 
losses,  or  do  any  thing  more  than  the  letter  of  their  appointment 
specified.  We  have  said,  in  several  cases,  where  an  agent  of  an  in- 
surance company  shall,  with  the  knowledge  of  his  principal,  so  hold 
himself  out  to  the  public  by  receiving  applications  for  insurance, 
and  granting  policies,  to  such  an  extent  as  to  induce  the  public 
doing  business  with  him  to  believe  he  is  the  lawfully  constituted 
agent,  the  principal,  having  accepted  the  cash  premium,  shall  not 
be  permitted  afterward,  in  case  of  loss,  to  repudiate  the  act  Such 
was  the  case  of  ^tna  Ins.  Co.  v.  Maguire,  51  111.  342. 

We  decide  this  case  on  the  ground  that  an  application  for  an  in* 
surahce  was  all  that  was  made  by  complainant,  and  that  the  delay  in 
responding  to  it  was  not  of  a  character  from  which  an  acceptance  of 
the  proposal  can  be  implied,  and  that  any  contract  of  insurance 
effected  by  the  agents  of  appellants  was  not  binding  upon  appellants, 
such  contract  not  being  within  the  scope  of  the  authority  with 
which  they  were  vested  by  the  company,  and  which  was  well  known. 
We  repeat  here  what  was  said  in  JSItna  Insurance  Co.  v.  MaguirSj 
supra.  That  case  turned  upon  the  question  of  a  cancellation  of 
the  policy  of  insurance  which  had  been  written  up  by  the  agent, 
and  the  premium  transmitted  to  the  general  agent,  and  retained  by 
him,  and  an  adjuster  of  the  loss  had  been  sent  out  to  examine  into 
the  loss.  There,  the  contract  was  evidenced  by  the  policy  which  the 
agent  had  written,  and  who  seemed  to  possess  all  the  symbols  of  an 
unrestricted  agency,  and  had  actually  issued  the  policy  then  in  ques- 
tion. Here  the  application  for  insurance  was  not  accepted,  and  the 
agents  never,  at  any  time,  represented  or  intimated  to  any  one  that 
they  had  any  other  authority  than  to  transmit  applications  and 
receive  premiums. 
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In  Magnire's  Gase  we  said,  we  desire  it  to  be  understoodi  in  this 
jurifidiction  at  leasts  where  an  insurance  company  has  appointed  an 
agent,  known  and  recognized  as  such,  and  he,  by  his  acts,  known 
and  acquiesced  in  'them,  induces  the  public  to  belieye  he  is  vested 
witli  all  the  power  and  authority  necessary  for  him  to  do  the  act,  and 
nothing  to  the  contrary  is  shown  or  pretended  at  the  time  of  doing 
ttie  act,  public  policy,  the  safety  of  the  people,  demand  the  company 
should  be  liable  for  such  of  Ms  acts  as  appear  on  their  face  to  be 
usual  and  proper  in  and  about  the  business  in  which  the  agent  ij 
engaged. 

The  case  here  is  very  different.  It  has  no  ground  to  rest  upon, 
the  application  for  insurance  neyer  haying  been  accepted  by  the 
defendant  company. 

Tha  decree  must  be  xeyened. 


H  W«  ft  W.  B.  B.  Oo.,  appellant^  y.  Baddilr; 

(SADLIS.) 

company  ^^pois&ng&ri — fneoiure  of  damagsi'^it^uriei  i$ 
"  extraordinary  eare^ — leaving  train  ait  ttaiticn. 

hk  an  MHon  against  a  raUroad  company  to  recover  for  iiguries  Bostained  by  a 
pawonger,  hM  (1),  that  evidence  of  the  attending  physician  was  admiaBibla 
as  to  what  effect  the  injories  woald  have  upon  the  future  condition  of 
pUintiff,  and  as  to  how  the  injuries  had  effected  his  mind,  although  there 
was  no  declaration  that  the  injuries  had  been  willful ;  (2),  that  the  phrase 
"extraordinary  care/'  in  the  charge  to  the  Jury,  was  equivalent  to ''  greatest 
care,"  "  utmost  care/'  the  "  highest  degree  of  care/'  that  being  the  .^-gree 
of  care  legaUy  required  in  his  case ;  and  (8),  that  railroad  companies  must 
afford  a  reasonable  time  to  passengers,  whether  young  or  old,  to  leave  the 
can  in  safety,  and  if  the  time  tables  do  not  allow  sufficient  time  for  this 
purpose,  and  an  injury  is  thereby  occasioned,  they  will  be  liable  therefor. 

Acnoisr  by  Baddeley  against  the  Toledo,  Wabash  ft  Western 
Railway  Oo.    The  facts  appear  in  the  opinion. 
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A.  £L  jHiourmon  and  Wnu  JEL  Nelson^  for  appellants. 
LtrngUy  A  Wolfe^  for  appellee. 

Brbbss,  Ch.  J.  This  was  an  action  on  the  case,  against  a  railroad 
company,  to  recover  damages  for  an  injury  to  the  plaintiff,  a  passen- 
ger On  the  train,  occasioned  by  the  negligence  of  the  company^ 
and  a  verdict  for  plaintiff  of  $10,000,  one-half  of  which  was  remit- 
ted by  the  plaintiff,  and  judgment  entered  for  $5,000. 

The  defendants  bring  the  record  here,  by  writ  of  error  (the- 
judge  here  disposes  of  a  matt^  of  practice  and  of  evidence)^, 
assigning  various  errors. 

An  objection  was  made  by  defendants  on  the  trial,  to  a  question 
to  this  effect,  put  to  the  attending  physician  of  plaintiff:  *'Have^ 
these  injuries  affected  the  mind  of  the  plaintiff?'* 

It  Ia  insisted  by  defendants,  that,  as  the  act  was  not  willfully^ 
done,  the  mere  mental  suffering  resulting  from  it  forms  no  part  of 
the  actionable  injury,  citing  a  note  in  2  Greenleaf  on  Ev.,  §  267. 
The  authority  referred  to  by  the  author  of  that  treatise,  is  JFlem^ 
ington  v.  Smithers^  2  Car.  &  Payne,  292.  In  the  text,  the  author 
says :  Injuries  to  the  person  or  to  the  reputation,  consist  in  the 
pain  inflicted,  whether  bodily  or  mental,  and  in  the  expenses  and 
loss  of  property  which  they  occasion ;  and  the  jury,  in  estimating 
damages,  may  consider,  not  only  the  direct  expenses  incurred  by 
the  plaintiff,  but  the  loss  of  his  time,  his  bodily  suffering,  and  if 
the  injury  was  willful,  his  mental  agony  also. 

It  will  be  perceived  the  question  put  has  no  reference  to  this 
effect  upon  the  mind.  Mental  suffering,  such  as  a  person  is  sup- 
posed to  undergo  when  writhing  under  the  infliction  of  a  willful 
injury,  is  not  involved  in  the  question.  The  answer  of  the  witness 
shows  he  did  not  so  understand  it,  for  he  says :  *'  Yes,  sir,  so  much 
80,  he  is  almost  incapacitated  from  doing  anything  at  all ;  at  this 
time  he  cannot  recollect  anything  more  than  ten  minutes ;  at  times 
he  loses  his  mind  entirely.''  The  effort  was  to  show  by  this  witness 
the  shock  to  plaintiff's  system  by  the  fall,  and  consequent  amputa- 
tion of  his  arm,  was  so  great  as  to  deprive  him,  in  a  great  measure, 
of  mental  power,  and  this  was  a  legitimate  subject  of  inquiry.  In 
the  opinion  of  this  witness,  the  injury  was  permanent,  and  of  the 
most  serious  and  distressing  character. 

This  question  was  followed  by  another,  to  which  objection 


JANUARY  TERM,  1870.  73 

T.  W.  &  W.  R  R  Co.  ▼.  Baddeley. 

made.  It  was  this :  ^^  What  will  be  the  effect  of  these  injuries  on 
hSm  future  condition  P "  The  answer  was :  ^'  I  think  it  will  result 
in  death  before  many  months ;  he  may  live  one  year." 

Defendants  insist  that  no  man,  physician  or  otherwise,  can  teU 
what  the  future  condition  of  an  injured  person  will  be.  This  may 
he  true,  and  this  physician  did  not  pretend  to  say  what  his  future 
4K>ndition  would  certainly  be,  he  merely  expressed  an  opinion  on 
the  facts,  on  the  medical  knowledge  he  had,  and  of  physiology. 
Be  was  a  physician  of  years'  practice,  and  must  have  been  quite 
Ignorant  if  he  could  not  form  an  opinion  on  the  probable  effect  of 
fladb  injuries  on  the  human  system.  It  may  be  he  was  mistaken, 
but  his  opinion  on  the  subject  was  proper  for  the  consideration  of 
ihe  jury. 

All  the  evidence  of  this  character  objected  to  by  defendants  was 
admissible  under  the  declaration,  to  the  benefit  of  which  the  plain 
tiff  was  entitled.     1  Ch.  PL  898 ;  ^Hnk  et  <zL  r.  Schroyer,  18  III 
416 ;  Slater  v.  Bink^  id.  527,  and  many  other  cases  to  the  same 
effect. 

An  objection  is  made  to  the  instructions  given  for  the  plaintiff, 
especially  the  second,  in  which  the  jury  are  told  these  companies 
must  exercise  extraordinary  care.  It  is  said  the  court  did  not 
explain  to  the  jury  what  was  extraordinary  care,  leaving  it  to  each 
juror  to  put  his  own  construction  on  the  phrase.  We  think  this 
objeetion  is  rather  hypercritical.  Had  the  court  used  the  phrase, 
the  strictest  care,  or  any  other  phrase  implying  a  care  more  than 
ordinary,  no  one  would  think  the  court  should  give  an  explanation 
of  it.  So,  where  the  phrase,  extraordinary  care,  was  used,  the  jury 
oould  not  fail  to  see  that  something  more  than  ordinary  care  was 
required,  something  extra,  beyond  that  degree.  It  does  not  differ 
from  the  phrase,  greatest  care,  utmost  care,  the  highest  degree  of 
care,  and  so  the  jury  would  understand  it. 

The  fourth  instruction  given  for  plaintiff  is  objected  to.  It  was 
this: 

^  The  jury  are  further  instructed,  that  a  passenger  is  entitled  to 
a  reasonable  time  to  leave  the  car  in  which  he  has  been  riding, 
when  a  train  is  stopped  for  that  purpose,  and  what  will  constitute 
a  reasonable  time,  depends  upon  the  age  and  physical  condition  of 
the  passenger,  as  well  as  the  time,  place  and  facilities  tor  geitine 
off  the  train,  which  the  jury  are  at  liberty  to  consider,  in  Je^/ermi-»* 
mg  whether  or  not  such  reasonable  time  has  been  allowed.'' 
Vol.  V— 10 
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If  the  instmotion  was  designed  to  be  understood  that  the  age 
and  decrepitude  of  a  passenger  must  determine  the  time  of  the 
stoppage  of  a  train  on  its  arrival  at  a  station,  it  would  be  objection- 
able,  but  it  is  not  to  be  so  understood.  Its  extent  is,  that  railroad 
companies  must  afford  a  reasonable  time  to  passengers,  whether 
young  or  old,  to  leave  the  cars  in  Rafety ;  and  if  the  time  tables  do 
not  allow  sufficient  time  for  this  purpose,  and  an  injury  is  thereby 
occasioned,  the  company  would  be  liable  therefor. 

The  eighth  instruction  given  for  the  plaintiff  is  objected  to,  on 
the  ground  that  the  mental  suffering  of  the  plaintiff  was  not  a  pro- 
per element  to  enter  into  the  consideration  of  the  jury,  the  injury 
not  having  been  willftd. 

There  was  no  evidence  before  the  jury  of  mental  suffering  by  the 
plaintiff  The  proof  was,  that  his  mind  was  almost  totally 
destroyed,  and  it  must  have  been  in  view  of  such  a  condition  the 
jury  received  the  instruction.  They  could  not  have  been  misled 
by  the  language  in  which  the  instruction  was  couched.  And,  as 
given,  it  was  more  favorable  to  the  defendants  than  if  the  atten- 
tion of  the  jury  had  been  called  to  the  fact  of  an  entire  breaking 
up  of  that  most  important  faculty,  on  which  human  happiness  so 
much  depends. 

There  is  no  argument  upon  the  point  that  the  damages  are  ezoet* 
aive,  and  we  forbear  touching  that  subject. 

Perceiving  no  error  in  the  record  which  would  justify  us  in 
reversing  the  judgment,  the  same  must  be  affirmed. 

JudgnmU  qffiirmA 
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Q^wnymaU  landt — pn-empti^n — poa&n  qf  land  ojflcMn — wiiortffagi. 


M.  porchflfled  government  land,  but  B.  soon  entered  upon  it  as  a  p.«-«iu«Arw«t 
claiming  to  have  conmienoed  a  settlement  and  improvement  on  it  prerions 
to  the  puiohase  by  M.  The  pre-emption  claim  was  contested;  bat  it  was 
held  good  by  the  land  officers,  it  having  been  appealed  to  the  secretary  of  the 
interior.  Eeld^  that  the  decision  of  the  land  officers  was  conclusive  as  to  the 
right  of  pre-emption. 

A  mortgage  upon  government  land  given  by  the  pre-emptor,  after  an  entry  and 
certificate  received,  but  before  patent  issued,  is  not  invalid  under  the  twelfth 
section  of  the  pre-emption  law  of  1841,  providing  that  "all  assignments  and 
transfers  of  the  right  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall 
be  null  and  void,'*  the  words  **  the  right  hereby  secured  "  being  construed  to 
mean  simply  the  right  of  pre-emption. 

On  the  15th  of  November,  1865,  John  P.  Mitchell  purchased 
at  the  government  land  sales  a  part  of  section  twenty-seyen,  in 
township  nineteen,  range  three,  in  the  Danville  land  district,  and 
received  the  usual  certificate  of  purchase,  and,  at  the  same  timei| 
Clifton  H.  Moore  purchased  another  portion  of  the  same  section, 
and  also  received  his  certificate  of  purchase.  On  the  2d  of 
February,  1856,  Thomas  J.  Bunn  was  allowed  to  enter  the  same 
land  as  a  pre-emptor,  claiming  to  have  commenced  a  settlement 
and  improvement  on  said  land  on  the  8th  of  November,  1855. 
Moore  and  Mitchell  contested  the  pre-emption  claim  of  Bunn,  and 
sought  to  have  it  set  aside  by  the  register  and  receiver.  They, 
however,  held  it  good,  and  Moore  appealed  to  the  commissioner  of 
the  general  land  office,  who  ordered  the  entry  by  Bunn  to  be  can« 
celed,  and  at  once  issued  a  patent  to  Moore.  Bunn  appealed  to  the 
secretary  of  the  interior,  who  reversed  the  decision  of  the  com- 
missioner, decided  the  pre-emption  claim  to  be  valid,  and  ordered 
Moore's  patent,  which  had  been  delivered,  to  be  canceled.  Moore 
was  notified  of  the  decision  and  requested  to  return  his  patent, 
which  he  refused  to  do. 

MitchelPs  title  under  his  certificate  was  sold  on  judgment  and 
execution  against  him,  and  passed  to  David  Davis,  one  of  the 
defendants. 

On  the   22d  of  February,  1856,  a  few  days  after  his  entry, 
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Tbomafl  J.  Bann  mortgaged  the  land  to  Louis  Bunn,  who  sub- 
Beqaently  assigned  the  note  and  mortgage  to  Bobbins.  Robbins 
has  filed  the  present  bill  to  foreclose,  making  Bann,  Moore  and 
Davis  defendants,  and  asking  that  the  title  of  Moore  and  Davi» 
should  be  set  aside.  On  the  hearing,  the  court  dismissed  the  bill 
as  to  Moore,  but  held  the  title  of  Davis  subject  to  the  mortgage* 
Both  parties  appealed. 


WiUiama  db  Btmr^  for  appellant; 

(7.  j5I  Mooreypro  se^  and  for  appellee  Davis. 


Lawbbnce,  J.  Counsel  for  complainant,  without  arguing  the 
question  of  Bunn's  right  to  a  pre-emption,  on  the  facts,  insist  that 
the  decision  of  the  secretary  of  the  interior  is  conclusive  upon  that 
point,  and  upon  the  rights  of  the  parties  who  have  submitted  their 
claims  to  his  determination.  In  support  of  this  position,  they  cite 
McConneU  v.  Wilcox^  1  Scam.  363 ;  JBenner  v.  Manlovey  8  id.  339 ; 
JBennett  v.  JFbrrary  2  Gilm.  698 ;  Gray  v.  Me  Cancer  14  HI.  344,  and 
McGhee  v.  Wright^  16  id.  655. 

On  the  other  hand,  counsel  for  defendants  insist,  when  the 
government  has  sold  a  tract  of  land  and  received  the  money  of  the 
purchaser,  he  has  acquired  rights  which  the  land  officers  cannot 
divest,  and  if  the  government  afterward  grants  the  legal  title  to 
another,  such  grantee  takes  it  subject  to  the  equities  of  the  first 
purchaser,  which  it  is  the  exclusive  province  of  the  judicial  tribunals 
of  the  country  to  investigate  and  determine,  without  being  governed 
by  the  action  of  the  land  officers.  To  sustain  this  view,  the  defend- 
ants* counsel  cite  Rogers  v.  JBrenty  5  Gilm.  678;  McDoweU  v. 
Morgan,  28  111.  528 ;  Forbes  v.  SaU,  84  id-  167;  Brill  v.  SHles,  35 
id.  307,  and  Aldrich  v.  Aldrich,  37  id.  85.  To  these  may  be  added, 
jBa^y  V.  Sale,  43  id.  351. 

These  two  classes  of  cases  may  seem,  at  first,  inconsistent  with 
each  other,  and  there  probably  are  some  expressions  in  the  various 
opinions  not  strictly  harmonious,  but,  on  further  consideration,  it 
will  be  seen  there  is  no  real  antagonism  in  the  decisions.  The 
oases  of  the  first  class  relate  to  pre-emption  claims,  upon  whioh  the 
land  officers  have  decided.  The  pre-emption  law  of  1880  required 
proof  of  the  facts  upon  which  the  right  of  pre-emption  depended 
to  be  made  to  the  satisfaction  of  the  register  and  receiver,  agree 
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*bly  to  the  roles  to  be  preftciibed  by  the  commiBBioner  of  the 
general  land  office.  ^This,  by  implication,  gave  them  the  right  to 
decide  all  cases  of  contested  pre-emption,  so  far  as  they  depended 
upon  the  fact  of  prior  settlement,  and  this  construction  has  been 
uniformly  given  to  the  law,  as  will  be  seen  in  the  cases  above  cited, 
and  in  other  anthorities  quoted  in  the  opinions  pronounced  in  those 
cases.  The  finding  of  the  land  officers  upon  the  facts  in  matters  of 
pre-emption,  has  been  held  conclusive  by  the  courts,  upon  the 
&miliar  ground,  that  such  officers,  in  these  proceedings,  were  acting 
in  a  ^ua«t  judicial  capacity,  and  within  the  scope  of  their  authority. 

But,  on  the  other  hand,  when  these  officers  have  undertaken  to 
cancel  a  patent  or  a  certificate  of  entry,  for  which  a  purchaser  has 
paid  his  money,  either  at  their  discretion  or  under  some  pretended 
regulation  of  the  department  which  the  law  did  not  authorize,  or 
under  some  clearly  erroneous  construction  of  the  laws  of  congress, 
the  courts  have  held  themselves  not  bound  by  such  acts  of  the 
officers  of  the  land  department,  because  they  were  not  exercising  a 
judicial  function  within  the  limits  prescribed  by  law.  The  cases 
cited  by  counsel  for  defendant  will  be  found  to  relate  to  proceed- 
ings of  this  character. 

Between  these  two  classes  of  authorities,  there  is  a  clear  and 
sound  distinction.  In  the  one,  the  proceedings  of  the  land  officers 
are  held  conclusive,  because  judicial  in  their  character,  and  within 
their  conceded  jurisdiction.  In  the  other,  such  proceedings  are  not 
held  conclusive,  because  they  are  either  ministerial  in  their  character, 
or,  if  judicial,  beyond  the  authority  given  by  the  acts  of  congress. 
In  the  case  of  jBcU^/  v.  Sale^  vbi  tupra^  which  is,  perhaps,  the 
strongest  case  for  the  defendant  upon  this  question,  the  commis- 
sioner of  the  general  land  office,  after  having  decided  that  the  pre- 
emption had  been  properly  proved,  and  the  entry  properly  made, 
subsequently  undertook  to  cancel  the  entry,  on  the  ground  that  the 
pre-emptor  had  forfeited  his  right  by  failing  to  comply  with  a 
regulation  of  the  department,  requiring  a  renewal  of  his  applica* 
tion  after  the  lands  had  been  temporarily  taken  out  of  market. 
The  court  held  the  department  had  no  power  to  make  such  a  regu- 
lation, and  that  the  pre-emptor  could  not  thus  be  arbitrarily  divested 
of  the  rifirhts  given  to  him  by  law.  This,  it  will  be  observed,  was 
not  a  case  of  judicial  investigation  authorized  by  law,  of  the  facts 
upon  which  the  right  of  pre-emption  depends,  but  an  attempt,  by 
force  of  an  unauthorized  rule  of  the  department,  to  take  away  a 
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right  already  established.  The  other  cases  cited  by  defendant,  are 
still  more  distinct  from  the  opposing  class,  and  from  the  case  at 
bar. 

We  find  it  impossible  to  distinguish  the  case  at  bar  from  several 
of  those  cited  by  complainant.  In  principle,  it  is  precisely  like 
Gray  v.  McCance  and  MeGhu  v.  Wrighi^  vibi  tupra.  In  Oray  y. 
JfbCance,  it  is  true,  both  parties  claimed  under  a  pre-emption,  but 
there,  as  here,  one  party  had  paid  his  money  and  obtuned  hia 
certificate.  Besides,  as  the  power  is  given  to  the  land  officers  to 
adjudicate  upon  the  facts  which  give  a  pre-emption  right,  they  must 
necessarily  have  that  power  when  the  right  is  contested  by  a  person 
claiming  under  a  private  entry,  as  well  as  when  both  claim  under 
pre-emptions.  The  act  of  1841,  in  terms,  gives  the  power  in  the 
last  case,  but  the  previous  laws  give  it  in  both  cases,  by  necessary 
implication.  Indeed,  in  Me  Ghee  v.  Wright^  the  contest  was,  as 
here,  between  a  pre-emption  claimant  and  a  claimant  under  a 
private  entry.  There,  as  here,  the  latter  had  received  his  patent, 
and  the  only  respect  in  which  that  case  is  unlike  this,  is  that  there 
the  pre-emption  claimant  had  received  a  patent  of  a  junior  date. 
But  that  had  no  bearing  whatever  upon  the  question  of  the  con- 
clusive effect  of  the  decision  by  the  officers  of  the  land  department 

In  the  case  before  us,  the  parties  have  submitted  their  claims  to 
a  tribunal  authorized  to  pass  upon  them  so  far  as  the  right  of  pre- 
emption depended  on  the  fact  of  settlement,  which  is  the  only 
question  raised  here  by  defendants,  it  being  insisted  by  them  that 
Bunn  was  not  a  settler  in  good  faith.  Both  parties  produced  their 
evidence  before  the  register  and  receiver,  and  each,  in  turn,  prose- 
cuted an  appeal  to  a  higher  tribunaL  We  must,  under  the  clear 
current  of  authorities,  hold  the  decision  of  that  tribunal  final  upon 
the  questions  presented  by  this  record. 

The  circuit  court  should  have  rendered  a  decree  holding  the  title 

of  all  the  defendants  subject  to  complainant's  mortgage.    The 

decree  must  be  reversed ;  the  costs  of  this  oourt  to  be  taxed  against 

Davis  and  Moore. 

Decree  revened. 

The  following  additional  opinion  was  announced  at  the  January 
term  1871,  on  a  rehearing: 

Lawbbncb,  Ch.  J'.  A  rehearing  having  been  granted  in  this  case 
we  have  again  considered  it,  but  see  no  reason  to  doubt  the  sound* 
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of  the  oondnsions  announoed  in  the  former  opinion  filed  herein. 
It  18  unnecessary  to  add  anything  to  that  opinion,  in  regard  to  the 
qnestions  which  it  discusses.  We  will,  however,  state  our  conolu- 
■ions  upon  another  point  not  pressed  in  the  first  argument,  nor 
considered  by  the  court,  but  upon  which  stress  is  laid  in  the 
petition  for  rehearing,  and  in  the  second  argument. 

It  is  urged  by  counsel  for  appellee,  that  as  the  mortgage  was 
made  by  the  pre-emptor  before  the  patent  was  issued,  it  was  void, 
and  Robbins  took  nothing  by  the  assignment.  This  position  is 
founded  on  the  twelfth  section  of  the  pre-emption  law  of  1841, 
which  reads  as  follows : 

*^And  be  U  further  enacted^  That  prior  to  any  entries  being  made, 
under  and  by  virtue  of  the  provisions  of  this  act,  proof  of  the 
settlement  and  improvement  thereby  required,  shall  be  made  to  the 
satisfaction  of  the  register  and  receiver  of  the  land  district  in 
which  such  lands  may  lie,  agreeable  to  such  rules  as  shall  be  pre- 
scribed by  the  secretary  of  the  treasui^,  who  shall  each  be  entitled 
to  receive  fifty  cents  from  each  applicant  for  their  services  to  be 
Tendered  as  aforesaid;  and  all  assignments  and  transfers  of  the 
light  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be 
null  and  void.** 

It  is  insisted  that  under  the  last  clause  in  the  foregoing  section^ 
the  mortgage  is  void. 

In  order  to  arrive  at  a  satisfactory  conclusion,  as  to  the  meaning 
to  be  given  to  this  section,  it  must  be  cotisidered  in  connection  with 
the  next  or  thirteenth  section  of  the  same  act.  That  provides  that, 
before  any  person  claiming  the  benefit  of  the  act,  shall  be  allowed 
to  enter  the  land  occupied  by  him,  he  shall  make  an  affidavit  before 
the  register  or  receiver,  stating  certain  facts,  one  of  which  is,  that 
he  has  not  made  a  contract  with  any  person,  by  which  the  title  to 
be  acquired  by  him  from  the  government  will  inure,  in  whole  or  in 
part,  to  the  benefit  of  any  person  except  himself.  The  section 
fiirther  provides,  if  he  swears  falsely  in  the  premises,  he  shall  for- 
feit the  money  which  he  may  have  paid  for  the  land,  and  his  right 
and  title  to  the  land,  and  any  grant  or  conveyance  which  he  may 
have  made,  except  in  the  hands  of  bona  fide  purchasers,  for  a  valu- 
able consideration,  shall  be  void. 

We  think  it  evident,  from  these  two  sections  considered  together, 
that  the  government  was  seeking  to  protect  itself  against  claims 
under  settlements  not  made  in  good  faith  for  the  purpose  of  occii* 
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panoy  by  the  settler  himself,  bat  made  with  a  view  of  secaring  the 
title  of  desirable  lands  for  speculators.  In  order  to  accomplish 
this,  the  twelfth  section  makes  null  and  Toid  all  assignments  ^  of 
the  right  hereby  secured  "  before  the  patent  issues.  What  is  ^^  thtt 
right  hereby  secured,"  referred  to  in  this  phrase  ?  It  is  simply  the 
right  of  pre-emption ;  the  right  to  purchase  the  land  at  the  govern* 
ment  price,  in  preference  to  any  other  person,  and  before  it  is 
offered  at  public  sale.  Any  transfer  of  that  right  is  forbidden,  aaA 
any  contract  made  before  the  purchase  from  the  government  it 
completed,  by  which  the  settler  should  agree  to  convey  hie  tttlei 
when  acquired,  to  another,  would  be  void.  While  the  twelfth  seo^ 
tion  refers  simply  to  the  right  of  pre-emption  existing  in  the  settler 
before  the  pre-emption  or  purchase  is  actually  made,  and  applies  to 
tnch  right  the  appropriate  words  ^'transfer"  and  '^assignment," 
the  thirteenth  section,  in  declaring  the  penalty  for  a  false  affidavit, 
provides  for  a  forfeiture  both  of  the  money  and  of  the  title  to  the 
land,  unless  it  has  passed  into  the  hands  of  an  innocent  purchaser. 
The  conveyance  which  is  pronounced  void  in  this  section  in  case  of 
perjury,  and  if  not  made  to  an  innocent  purchaser,  is  not  a  transfer 
of  the  right  of  pre-emption  referred  to  in  the  twelfth  section,  but 
a  conveyance  of  the  title  acquired  by  the  purchase,  and  hence  the 
use  of  the  appropriate  words  "  grant  *'  and  "  conveyance.*'  Hence, 
too,  the  exception  in  favor  of  innocent  purchasers.  A  person  bay- 
ing after  the  land  has  been  entered,  whether  before  or  after  the 
patent  is  issued,  would  be  an  innocent  purchaser  if  buying  without 
knowledge  that  the  affidavit  was  false,  and  hence  his  rights  are 
saved.  But  there  is  no  saving  clause  for  innocent  purchasers  in 
the  twelfth  section,  because  in  the  transfer  of  the  mere  right  of 
pre-emption,  before  the  land  is  entered,  there  can  be  no  innocent 
purchaser.  The  purchaser  buying  only  a  right  of  preemption, 
would  be  chargeable  with  knowledge  that  he  bought  in  violation 
of  the  law. 

The  error  in  the  argument  of  counsel  for  appellee  lies  in  the 
assumption  that  the  right,  the  transfer  of  which  is  pronounced  void 
by  the  twelfth  section,  refers  not  only  to  the  right  of  pre-emption^ 
but  also  to  the  title  acquired  by  the  actual  purchase  of  the  land» 
^he  payment  of  the  money  therefor,  and  the  receipt  of  a  certificate 
of  entry.  The  only  ground  for  such  a  construction  is  the  use  of 
the  phrase,  '^  prior  to  the  issuing  of  the  patent,**  in  the  clause  for- 
bidding the  assignment  of  the  right.     It  is  certainly  an  inaocuracy 
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to  speak  of  the  right  of  pre-emption  as  exlRting  until  the  iBsnanco 
K>f  the  patent,  when  the  right  has  been  exercised,  and  the  person 
tpossessing  it  has  made  his  proof,  paid  his  money  and  receiyed  a 
ceriiiicate  of  purchase  which  would  entitle  him,  by  its  ezpresa 
terms,  to  a  patent,  as  soon  as  it  should  be  presented  to  the  commis- 
fiioncr  of  the  general  land  office.  Evidently  the  phrase  was  care- 
lessly used,  and  must  be  construed  as  referring,  not  to  the  date  of 
-the  actual  issue  of  the  patent,  but  to  the  time  when  the  right  to  it 
actually  accrues,  that  is,  the  time  when  the  land  is  purchased. 
The  words  in  the  act  are,  in  fact,  surplusage,  for  any  attempted 
assignment  of  the  right  of  pre-emption  would  necessarily  be  prior 
to  the  issuing  of  the  patent,  and  also  prior  to  the  entry  of  the  land. 

That  we  are  not  mistaken  in  our  understanding  of  what  is  meant 
by  the  right,  the  transfer  of  which  is  prohibited,  is  shown  by 
recurring  to  the  previous  legislation  of  congress.  In  the  third  sec- 
tion of  the  pre-emption  act  of  1880,  we  find  the  following  words : 
'^  All  assignments  and  transfers  of  the  right  of  pre-emption  given 
hj  this  act  prior  to  the  issuance  of  patents,  shall  be  null  and  void." 
Here  the  right,  which  is  not  to  be  transferred,  is  expressly  defined. 
It  is  the  right  of  pre-emption.  This  act,  by  its  terms,  was  to 
remain  in  force  but  one  year,  and  in  1832,  after  the  act  had  expired, 
another  act  was  passed  containing  but  one  section,  which  merely 
provided  that  certificates  of  purchase,  issued  under  the  act  of  1 830, 
might  be  assigned,  and  patents  be  issued  in  the  name  of  the  assignee. 
This  act  was  doubtless  passed  to  remove  any  doubts  which  might 
arise  under  the  first  act,  and  shows  clearly  that  it  was  not  the 
policy  of  congress  to  prohibit  the  transfer  of  certificates  of  pur- 
chase. These  different  acts  will  be  found  in  the  appendix  to  the 
second  volume  of  Purple's  Statutes. 

It  is  incomprehensible  that  congress  should  have  intended  to  pro- 
hibit the  sale  of  lands  by  purchasers  from  the  government  until 
they  had  received  their  patents.  Such  a  prohibition  would  have 
been  not  only  grossly  unjust,  but,  so  far  as  we  can  see,  without 
object.  When  government,  by  its  officers,  was  duly  satisfied  of  the 
right  of  preemption,  and  had,  in  the  mode  pointed  out  by  law, 
made  sale  of  a  tract  of  land  and  received  the  purchase-money,  it 
held  the  legal  title  only  as  trustee,  and  the  purchaser  was  entitled 
to  it  as  soon  as  the  patent  could  be  issued.  But  considerable  delays 
would  frequently  and  probably  generally  occur  in  the  issuing  of 
4>atents,  and  to  prevent  the  owner  of  land,  for  which  he  had  fully 
Vol.  V— 11 
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paid,  from  selling  it  until  the  patent  should  be  received,  would  be 
to  the  last  degree  unreasonable.  If  it  were  conceded  that  the 
government  could  impose  such  a  condition  upon  purchasers,  and 
that  it  designed  to  do  so,  it  should  be  construed  merely  as  a  con- 
dition, of  which  the  government  alone  could  take  advantage.  But 
we  have  no  idea  the  government  intended  to  impose  such  a  con- 
dition. As  a  matter  of  fact,  certificates  of  entry  have  always  been 
considered  assignable  in  this  State,  and  by  the  fourth  section  of  the 
chapter  of  evidence,  they  have  been  made  evidence  of  legal  title, 
on  which  recovery  could  be  had  in  ejectment,  either  by  the  person 
making  the  entry,  his  heirs  or  assigns,  unless  a  paramount  title  is 
shown. 

We  are  of  opinion,  the  mortgage  in  this  case,  being  made  after 
Bunn  entered  the  land  and  received  his  certificate,  was  not  void 
under  the  act  of  congress. 

We  are  also  of  opinion,  the  defendants  were  not  entitled  to  have 
the  taxes  paid  by  them  made  a  prior  lien  to  the  mortgage. 

The  other  points  made  on  the  reargument  fall  within  the  princi- 
ples announced  in  the  former  opinion.  They  relate  to  the  right 
of  pre-emption  litigated  before  another  tribunal 

Decree  rtxwrmi. 
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Ilukois  Cbntral  Railboab  Company,  appellant,  v.  McClxllan. 

(MDl.  66.) 

Ckfmmon  eanrier — ** periihabU*^  properly — delay  in  traneportation''  miUiary 

poeeestion — meaeure  of  damoffes. 

In  an  action  against  defendants,  as  common  carriers,  to  reooyer  damages  occa- 
sioned by  an  allied  neglect  of  dnty  in  failing  to  deliver  a  number  of  car 
loads  of  com  at  Cairo,  111.,  within  a  reasonable  time  after  receiving  it  for 
transportation,  whereby  it  became  heated  and  of  little  value,  held  (1),  that 
defendants  were  not  discharged  from  liability  under  a  clause  in  the  receipt 
releasing  them  from  loss  on  **  perishable  property,"  com  not  being  such  in 
the  commercial  sense ;  (2),  that  it  was  no  defense  that  the  militaiy  authorities 
of  the  United  States  had  ordered  defendants  to  give  a  preference  to  the  pro- 
perty of  the  government  in  transportation,  where  they  failed  to  show  any 
interference  on  the  part  of  army  officers  which  prevented  them  from  sending 
this  com  forward  in  the  usual  time ;  (8),  that  it  was  no  defense  that  the  track 
at  Cairo  was  obstracted  with  cars  filled  with  rejected  govemment  com, 
where  the  evidence  showed,  that,  immediately  after  the  rejection  of  such 
com,  the  govemment  officers  ceased  to  control  it,  and  it  relapsed  into  the 
hands  of  defendants,  who  could  have  unloaded  it  in  a  day  or  two  ;  and  (4), 
that  if  the  com  was  shipped  under  a  special'  contract,  the  contract  price 
should  be  taken  as  the  basis  for  estimating  the  damages ;  otherwise  the  mar- 
ket price  at  Cairo  at  the  time  the  com  ought  to  have  arrived,  must  ipvem. 

Action  by  MoClellan  against  the  Illinois  Central  Railroad  Com- 
pany.  The  facts  appear  in  the  opinion.  The  verdict  and  judgment 
in  the  court  below  were  for  plaintiff!    The  appeal  is  by  defendants. 

WtUiams  A  Burr^  George  TrumheU  and  CharUe  Emerson^  for 
appellants,  argued  that  the  company  had  been  prevented  by  causes 
beyond  their  control  from  fulfilling  the  contract  to  carry  immedi- 
ately, and  cited  Pierce  on  Railways,  p.  411 ;  19  Barb.  36  ;  2  Eem. 
245;  Clarhy.  BamweU^  12  How.  279;  14  Wend.  216;  12  Barb. 
321 ;  18  HL  489;  Edw.  on  Bailments,  620,  523,  624,  626;  Conger 
V.  Hudson  River  B.  B.  Co.  6  Duer,  376.  The  bill  of  lading 
exempted  the  company  from  responsibility  for  loss  to  "  perishable 
property,'*  occasioned  by  delays  of  any  sort. 

Idncokif  Smith  A  Wamock^  with  whom  was  W.  BL  Hanna^  for 
appellee,  cited  Place  v.  Union  Bbsprese  Co.  2  Hilton,  27;  Borr 
V.  The  N.  J,  S.  Nav.  Co.  1  Kern.  492;  N.  J.  S.  Ndv.  Co.  v. 
Mer.  Bank^  6  How.  IT.  S.  384 ;  Brehme  v.  Adams  Express  Co.  26  Md. 
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R.  835;  Illinois  Central  RaUroad  Co.  v.  Morrison^  19  IlL  140; 
Illinois  Central  Railroad  Co.  v.  Smyser^  38  id.  361 ;  Ghraham 
V.  DaviSy  4  Ohio  St.  R.  374 ;  Davidson  v.  Graham^  2  id.  131 ; 

Wdsh  V.  Railroad  Co.  10  id.  76  ;  1  Greenlf.  Ev.,  §  305  ;  Higgins  v. 
The  XT.  S.  Mail  Steamship  Co.  3  Blachf.  C.  C.  R.  283 ;  1  Greenlf.  Ey. 
305;  Wolfe  V.  Myers^  3  Sandf.  7;  Meyer  y.  Heck,  28  N.  T.  590; 
Broom's  Legal  Maxims,  414,  415 ;  Aspdin  v.  Austin,  5  Ad.  &  EL 
N.  S.  684  ;  Sare  v.  Horton,  6  B.  &  Ad.  715 ;  Cooper  v.  TFoifcflr,  4 
B.  ^  C.  49 ;  Angell  on  Car.,  §  283 ;  Hand  y.  Baynes,  4  Whart. 
518 ;  Raphael  y.  Pickford,  6  Scott  N.  R.  484;  Bennett  y.  Byram^ 
B8  Miss.  21 ;  j&sft^oiice  (7o.  y.  'RPH^A^,  1  Wallace,  456 ;  Oelricks  y* 
Jbrt^,  28  How.  U.  S.  49;   TPfeft«<er  y.  JPatd,  10  Ohio  St.  R  684; 

Western  Tr.  Co.  y-  ITeiohaU,  24  IlL  468 ;  Michigan  Central  RaU- 
road  Co.  v.  Hale,  6  Mich.  256 ;  Bermott  y.  Jones,  2  Wallace,  7 ; 
School  IVustees  of  TrenJton  y.  Bennett,  3  Dutcher,  518 ;  ^^m«  y. 
Mchob,  19  Pick.  276 ;  Bullock  r.  Bommitt,  6  Term  R  650 ;  Breeb- 
nock  Co.  Y.  Britchard,  id.  752 ;  ^edea  y.  Johnson,  19  Wend.  602 ; 
Ji9ale  Y.  TT^mpson,  8  Bos.  &  PulL  420 ;  Foradine  y.  «7antf,  Aleyn's 
BeL  Cas.  27;  Harmony  y.  Bingham^  2  Kern.  116* 

Walkjbr,  J.  This  was  an  action  on  the  case,  against  appeUanta, 
as  common  earriers,  alleging  a  neglect  of  duty  in  failing  to  deliYer 
a  number  of  car  loads  of  com  at  Cairo  within  a  reasonable  time 
after  receiving  it  for  transportation,  whereby  it  became  heated  and 
of  little  or  no  Yalue.  It  appears  that  appellee  sold  to  Cobb, 
Christy  &  Co.  and  Cobb,  Blaisdale  &  Co.,  who  had  contracted  to 
the  goYemment,  through  Fallis,  their  agent,  two  lots  of  com  of 
10,000  bushels  each.  The  sale  was  made  some  time  in  January, 
1865,  10,000  bushels  to  be  delivered  on  the  cars  by  the  twentieth  of 
February,  and  the  balance  by  the  first  of  March  of  that  year.  The 
lot  last  to  be  delivered  was  at  the  price  of  $1.07  per  busheL  The 
first  lot  was  delivered  within  the  specified  time,  and  some  3,000 
bushel?  of  the  last  lot.  Afterward,  the  time  was  extended  for  the 
delivery  of  the  r^nainder  until  the  10th  of  April,  1865.  When 
placed  on  the  cars  and  receipts  taken,  the  com  was  to  be  paid  for 
by  the  purchasers,  on  the  delivery  of  the  receipts  to  Fallis,  but 
appellee  was  to  stand  the  government  inspection  at  Cairo.  The 
com  which  was  put  on  the  cars  after  the  first  of  March  and  before 
the  tenth  of  April,  in  fulfillment  of  the  agreement,  is  the  anbjeot 
ai  tbis  controversy,  as  well  as  com  shipped  in  May. 
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Appellee  seems  to  haye  had  the  amount  of  grain  neces&fluy  to 
fill  this  contract,  and  had  it  placed  on  the  cars  of  appellants  before 
the  10th  day  of  April,  1865.  He,  at  the  time,  took  receipts  or 
freight  bills  from  the  company,  specifying  the  amount  each  car 
oontained ;  that  Gildersleve  shipped  the  larger  portion  at  Hudson, 
and  the  remainder  at  El  Paso ;  that  the  corn  was  then  sound  and 
in  good  condition.  At  the  time  of  the  various  shipmenta  the 
employes  of  the  company  gave  regular  shipping  recdpts.  These 
all  seem  to  have  been  given  prior  to  the  ninth  day  of  April,  but  four 
other  cars  were  loaded  on  the  sixteenth  and  seventeenth  days  of  May, 
which,  so  far  as  we  have  been  able  to  discover,  constituted  a  sepaf 
rate  transaction ;  but  it  seems,  from  the  evidence,  like  the  otlier,  to 
have  become  worthless  by  delay  in  its  delivery,  or  at  least  a  por^ 
tion  of  it.  The  evidence  shows  that  no  portion  of  the  first  cars 
arrived  in  Cairo  in  less  than  eleven  days,  and  the  last  of  it  as  much 
as  forty-five  days.  It  appears,  from  the  evidence,  that  the  usual 
time  required  to  run  freight  from  the  points  where  this  corn  was 
shipped  to  its  destination,  was  from  two  and  a  half  to  three  days. 

A  large  portion  of  the  com  thus  shipped,  when  it  arrived  in 
Cairo,  was  spoiled  from  heating,  and  was  sold  in  its  damaged  con? 
dition,  and  netted  but  seven  cents  per  bushel. 

The  jury  have  found  that  the  damage  sustained  by  appellee  grew 
out  of  the  failure  of  appellants  to  deliver  the  com  at  Cairo  within 
a  reasonable  time;  and  a  careful  examination  of  the  evidence 
clearly  shows,  that  had  the  com  been  transported  in  the  usual  time 
it  could  not  have  heated  before  it  arrival  at  Cairo,  and  that  it  was 
eustomary  for  the  government  officer  to  inspect  such  grain  within 
twenty-four  hours  after  its  arrival.  It  is,  therefore,  clear,  that,  had 
this  grain  been  transported  in  the  usual  time,  appellee  would  not 
have  sustained  any  loss ;  and  inasmuch  as  appellants  are  common 
carriers,  subject  to  all  liabilities  and  burdens  incident  to  that  busi- 
ness, they  must  be  held  responsible  for  all  losses  sustained  by 
reason  of  any  neglect  of  duty  on  their  part,  unless  they  have  lim- 
ited their  liability  by  special  agreement,  or  they  have  shown  such 
a  state  of  facts  as  the  law  holds  an  excuse  for  failing  to  deliver 
this  grain  within  a  reasonable  time.  No  principle  of  law  is  better 
recognized  or  more  firmly  established  than  that  a  common  cairiei. 
is  bound,  in  the  transportation  of  goods,  to  deliver  within  a  rear 
•onable  time ;  and  a  failure  to  do  so  renders  them  liable  for  all 
proximate  damages  which  may  ensue. 
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The  receipt  given  hj  the  company  for  this  grain  contains  a  nam- 
ber  of  conditions,  none  of  which,  however,  can  apply  to  this  cha- 
racter of  property.  If  it  were  contended  that  it  falls  within  the 
clause  which  releases  them  from  loss  on  perishable  property,  it  can* 
not  be  allowed,  as  grain  cannot  be  held  to  be  of  that  natnre.  All 
know,  that,  with  reasonable  care,  corn  can  be  preserved  for  many 
years.  In  one  sense,  nearly  all  things  are  perishable,  as  grain, 
vegetables,  timber,  animals,  and  even  many  kinds  of  metal  perish, 
or  cease  to  retain  their  usual  character.  Perishable  property,  in 
the  commercial  sense,  is  that  which,  from  its  nature,  decays  in  a 
short  space  of  cime,  without  reference  to  the  care  it  receives.  Of 
that  character  are  many  varieties  of  fruits,  flowers,  some  kinds  of 
liquors,  and  numerous  vegetable  productions.  But  to  say  mature, 
merchantable  com  was  of  that  character,  would  be  a  perversion 
of  language.  This  clause  does  not,  therefore,  govern  the  loss  in 
this  case. 

It  is,  however,  insisted  that  the  general  government  had  military 
possession  of  the  road,  and  that  the  company  cannot  be  held  liable 
for  the  delay  and  the  injury  resulting  therefrom.  Appellants,  to 
prove  the  defense,  read  in  evidence  an  order  from  the  war  depart- 
ment, which  declares,  that,  by  virtue  of  the  authority  conferred 
by  act  of  congress,  the  president  takes  military  possesHion  of  all 
railroads  in  the  United  States,  from  and  after  the  2blh  of  May, 
1862,  the  date  of  the  order,  and  directs  the  respeotive  railroad 
companies,  their  officers  and  servants,  to  hold  themselves  in  readi- 
ness for  the  transportation  of  troops  and  munitions  of  war,  as  may 
be  ordered  by  the  military  authorities,  to  the  exclusion  of  all  other 
business. 

On  the  24th  of  December,  1868,  Major-General  Grant,  in  com- 
mand of  the  army  of  the  Mississippi,  issued  an  order  defining  the 
regulations  to  be  observed  by  railroads.  It  orders  that  the  quar- 
termaster's department  shall  have  control  of  military  railroads  so 
far  as  relates  to  the  transmission  of  military  freight  and  military 
passengers,  with  power  to  exclude  such  other  freight  and  passen 
gers  as  may  be  deemed  necessary. 

The  chief  quartermaster,  Allin,  on  the  11th  of  January,  1864, 
addressed  an  order  to  Colonel  Myers,  chief  quartermaster  at  St. 
Louis,  in  which  he  states  that,  owing  to  the  obstruction  to  rivei 
navigation,  the  full  force  of  all  railroads  leading  from  the  source  of 
supply,  is  required,  and  names  the  Illinois  Central  as  one  of  those 
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roads,  and  directs  that  whatever  government  freight  he  might  have 
at  any  point  for  shipment  over  that  road,  must  be  carried  to  the 
exclusion  of  all  private  property,  if  necessary ;  that  whatever  sup- 
plies the  government  may  have  contracted  for,  or  might  thereafter 
contract  for,  should  take  precedence  of  private  freight.  He  also 
directs  that  requisition  be  made  upon  the  agents  of  the  Illinois 
Central  railroad  to  the  full  extent  of  their  capacity,  if  necessary, 
for  transportation.  Appellants  also  read  in  evidence  a  large  num- 
ber of  orders  from  the  military  authorities,  specially  directing  ship- 
ments of  com,  oats  and  hay,  running  through  the  two  last  years 
of  the  war,  some  immediately  before,  and  others  immediately  after 
the  receipts  were  given  for  the  com  in  controversy. 

Arthur,  the  general  superintendent  of  the  road,  testified  that,  in 
shipping  freight,  the  agents  of  the  road  obeyed  military  orders; 
that  the  military  authorities  took  charge  of  the  cars  on  their 
arrival  at  Cairo,  and  had  them  unloaded,  and  would  not  permit  the 
company  to  discharge  the  freight ;  that  in  doing  so,  the  track  at 
Cairo  became  blocked  to  such  an  extent  that  cars  could  not  be  run 
into  the  city.  He  states  that  appellee  and  Fallis  came  to  him  in 
the  latter  part  of  March,  or  1st  of  April,  1865,  to  procure  trans- 
portation for  this  grain;  that  having  orders  from  the  military 
anthorities  to  ship  for  Cobb,  Blaisdale  Ss  Co.,  and  O.  P.  Cobb, 
Christy  Ss  Co.,  he  stated  that  he  would  furnish  cars  if  they  should 
be  promptly  at  Cairo  to  attend  to  unloading  them ;  that  the  oars 
were  so  furnished. 

Forsythe,  the  general  freight  agent  of  the  road,  testified  that  he 
acted  under  the  orders  of  the  quartermaster's  department,  and  did 
not  look  to  the  directors  of  the  road  for  orders  in  shipping  freight ; 
that  but  few  cars  went  through  to  Cairo,  except  upon  military 
orders ;  that  the  government  was  not  able  to  unload  the  cars  at 
Cairo,  and  freight  accumulated  at  that  point  and  along  the  entire 
length  of  the  road;  that  government  could  not  unload  them  as 
hst  as  the  company  could  deliver  them  at  Cairo ;  that  government 
took  about  six.y  cars  a  day  during  the  month  of  April,  and  about 
forty-five  to  fifty  per  day  during  the  month  of  May,  1866 ;  that 
the  company  could  have  sent  in  from  250  to  300  cars  per  day, 
and  have  unloaded  200  to  250  per  day  had  the  government  not 
interfered;  that  the  side  tracks  at  Cairo  would  hold  from  250 
to  300  cars,  and  there  were,  at  that  time,  about  800  along 
tlie  line  of  the  road.      He  states  that  he   might  have  started 
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these  cars,  but  would  perhaps  have  to  stop  them  at  DeCatnr,  as  h» 
coald  not  get  into  Cairo  on  account  of  its  being  blocked  with  cars. 

He  states  that  when  com  was  rejected,  it  was  not  unloaded  by 
the  government,  but  was  cared  for  by  the  owner  or  consignee,  or 
sold  by  the  company  to  pay  freights ;  that  a  large  portion,  perhaps 
one-half  the  com  which  came  to  Cairo  that  spring,  was  rejected  on 
its  inspection. 

Johnson,  the  freight  agent  at  Cairo,  stated  that  all  the  graii^ 
which  passed  inspection  was  taken  charge  of  by  the  government^ 
and  was  unloaded  by  the  quartermaster.  But  all  that  was  rejected 
was  thrown  back  on  other  parties;  that  a  large  portion  of  tho 
rejected  com  had  to  be  taken  care  of  by  the  company,  because  the 
consignees  refused  to  receive  it,  aqd  that  it  was  then  their  duty  to 
take  care  of  it  to  secure  the  charges  for  freight.  He  thinks  there 
was  a  time  when  fifty  per  cent  of  what  was  brought  to  Cairo  was- 
rejected,  but  is  unable  to  say  what  was  the  proportion  in  April  and 
May  of  that  year.  He,  as  well  as  both  the  other  witnesses,  say  that 
the  com  was  generally  inspected  within  twenty-four  hours  after  its- 
anival  in  Cairo,  and  this  witness  says  that  it  was  from  five  days  to- 
two  weeks  after  inspection  before  the  rejected  com  was  brought 
around  on  the  track  to  be  unloaded.  He  says  their  warehouses  were- 
full,  and  the  difficulty  in  disposing  of  this  grain  arose  from  a  want 
of  room  for  its  storage ;  that  a  portion  of  this  rejected  corn  was- 
plaoed  on  wharf-boats,  and  a  part  on  steamboats,  but  they  were  not 
sufficient  to  hold  the  rejected  com,  and  boats  were  at  that  timo 
scarce. 

Do  these  facts  establish  the  defense  which  has  been  interposed  ? 
Common  carriers  are  held  to  the  highest  degree  of  diligence.  It  ia 
only  the  acts  of  God  or  the  public  enemy  that  excuse  the  non« 
delivery  of  goods  intrusted  to  their  care  for  transportation.  But 
while  this  is  true  of  the  delivery,  their  duty  in  respect  to  the  pre* 
servation  of  the  propeity  from  deterioration  is  not  of  so  high  a 
character.  A  common  carrier  is  not  liable  for  losses  from  ordinary 
wear  and  tear  of  goods  in  the  course  of  transportation,  or  from 
their  ordinary  los9,  deterioration  in  quantity  or  quality  in  the  course 
of  the  voyage,  or  from  inherent  natural  infirmity  and  tendency  to 
damage,  or  which  arise  from  the  personal  neglect  or  wrong,  or  mis* 
conduct  of  the  owner  or  shipper  of  the  goods.  Story  on  Bailment^ 
3  492  A.  But  the  common  carrier  is  bound  to  observe  due  care 
and  diligence  for  the  preservation  of  the  goods  from  damage  and 


JANUARY  TERM,  1870.  gg 


Illinois  Central  Railroad  Company  t.  McGlellan. 


deterioration.  Angell  on  Carriers,  214.  While  they  are  insurers 
for  the  delivery  of  the  goods  bailed,  they  are  not  insurers  that  they 
diall  reach  their  destination  in  the  same  condition  in  which  they 
were  shipped.  They  are,  however,  bound  to  use  due  care  and  dili- 
gence for  the  preservation  of  the  property  thus  intrusted  to  their 
cara  If  the  care  which  prudent  men  would  ordinarily  take  of  their 
own  property  be  omitted,  and  loss  ensue,  then  the  common  carrier 
must  be  held  liable. 

It  is  also  true  that  a  common  carrier  must  deliver  goods  without 
unreasonable  delay ;  and  if  damages  be  sustained  by  reason  of  a 
neglect  to  transport  goods  thus  received  in  the  ordinary  time,  unless 
excused  by  uncontrollable  circumstances,  the  carrier  must  respond 
in  damages  for  the  loss.  Having  possessed  himself  of  the  goods 
to  be  transported,  he  must  act  in  good  faith  and  perform  the  duty 
within  a  reasonable  time,  or  be  held  liable  for  loss  which  ensues. 

In  this  case,  there  was  unusual  and  great  delay,  and  that  being 
shown,  it  devolves  upon  appellants  to  excuse  or  justify  their  con- 
duct, or  they  must  be  held  liable  for  the  damages  resulting  from  that 
delay.  While  they  have  shown  that  the  military  authorities  gave 
orders  or  permission  to  ship  military  stores  or  grain  and  forage 
designed  for  the  use  of  the  army,  they  fail  to  show  any  interference 
on  the  part  of  army  officers  which  prevented  the  company  from 
■ending  this  grain  forward  in  the  usual  time.  No  order  was  gi^en, 
after  it  was  received,  forbidding  its  shipment.  On  the  contrary, 
Arthur  testifies  that  he  had  orders  to  ship  grain  for  Cobb,  Blaisdale 
A  Co.  and  Cobb,  Christy  &  Cof,  and  had  agreed  with  their  agent, 
Fallis,  and  appellee,  to  furnish  transportation  for  this  grain,  which 
he  did,  when  it  was  received  by  the  company.  So  far,  then,  from 
the  company  being  prevented  by  the  military  authorities  from  trans- 
porting this  grain,  they  had  express  permission  for  the  purpose. 
The  road  was  still  operated  by  the  employes  of  the  company,  and 
they  gave  no  notice  that  the  road  was  under  the  control  of  the 
officers  of  the  army,  nor  did  they  stipulate  in  the  bill  of  lading 
that  any  act  of  the  military  authorities  should  relieve  them  from 
their  duty  of  common  carriers.  Hence  we  see  no  force  in  the  posi- 
tion assumed,  that  the  road  was  under  military  authority,  and  they 
were  prevented  from  sending  the  grain  forward  in  the  ordinary 
time  required  for  such  purpose. 

Much  stress  is,  however,  laid  on  the  fact  that  the  track  was 
obetmoted  at  Cairo  with  cars  filled  with  rejected  com.    The  evi 
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dence  shows,  that,  as  soon  as  the  inspector  rejected  com,  the 
government  officers  ceased  to  have  any  further  control  of  it,  or  the 
cars  in  which  it  was  loaded.  It  then  went  into  the  hands  of 
the  company,  and  the  evidence  shows  that  the  company  coald  have 
unloaded  250  cars  each  day.  If  so,  then  we  perceive  no  reason 
why  the  cars  containing  rejected  com  coald  not  have  been  unloaded, 
and  the  blocking  up  of  the  track  relieved,  and  the  freight  on  the 
road  mn  in,  at  farthest,  in  but  a  few  days.  The  evidence  shows, 
there  were  but  about  300  cars  on  the  track  at  Cairo,  and  that  all 
grain  was  inspected  within  twenty-four  hours  after  its  arrival  Then 
the  company,  by  unloading  the  rejected  com  at  the  rate  of  200 
cars  per  day,  could  have  removed,  if  half  of  those  at  Cairo  con- 
tained rejected  com,  in  one  day,  the  cars  from  the  track,  and  thus 
permitted  cars  along  the  line  of  the  road  to  have  gone  forward, 
and  in  a  few  days,  at  most,  all  the  grain  could  have  been  taken 
♦.o  Cairo. 

It  is,  however,  urged,  that  the  military  authorities  would  not 
permit  the  employes  of  the  company  to  unload  the  grain  which 
had  passed  inspection.  We  do  not  perceive  in  what  respect  that 
could  prevent  the  company  from  unloading  the  rejected  com.  But 
it  is  urged  that  the  warehouses  and  other  available  room  of  the 
company  were  full,  and  there  was  no  place  within  which  to  store 
this  damaged  com,  except  by  permitting  it  to  remain  on  the  track 
in  the  cars.    We  do  not  conceive  this  to  be  an  answer. 

The  company  had  not  stipulated,  in  their  bills  of  lading,  against 
such  a  contingency,  even  if  they  cdhld  have  thus  escaped  liability. 
It  would  seem  that  the  object  of  retaining  the  damaged  com  was 
to  obtain  their  freights  from  its  sale ;  and  even  if  it  could  not  be 
stored,  they  should  have  submitted  to  the  loss  by  throwing  it  away, 
rather  than  impose  it  upon  appellee,  whose  grain  they  had  under- 
taken to  deliver  without  unreasonable  delay.  Their  interest,  or 
mere  convenience,  in  nowise  excused  them  from  the  delivery  of 
appellee's  com.  Had  the  damaged  com  on  the  track  been  thrown 
out  and  abandoned,  the  track  would  thus,  no  doubt,  have  been  free 
from  obstruction,  and  the  produce  on  the  line  of  the  road  could 
have  gone  forward,  and  this  grain  would  not  have  spoUed. 

Having  received  this  grain  for  transportation,  without  stipalsr 
tions  for  any  contingencies,  and  being  in  nowise  under  the  viM 
rnqfoTy  we  can  but  hold  that  appellants  have  failed  to  relieved  them? 
■elves  from  their  liabilities  as  common  carriers.    If  entirely  under 
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military  control,  why  was  this  grain  received  ?  It  was  received 
and  receipted  for  in  the  asual  course  of  their  basiness,  and  hv  ^ 
doing  they  held  themselves  out  to  the  world  as  common  earners^ 
and  having  done  so,  they  must  be  held  to  the  liability  which  that 
relation  imposes.  Had  they  not  intended  to  assume  such  responsi* 
bility,  they  should  have  refused  to  receive  the  grain,  or  limited 
their  liability  by  their  bills  of  lading. 

The  road  still  retained  its  character  of  a  common  carrier.  The 
military  authoiities  only  required  the  company  to  give  a  preference, 
in  transporting  property,  to  that  designed  for  the  use  of  govern- 
ment, and  this  grain  was  intended  for  that  purpose.  Cobb,  Blais- 
dale  &  Co.  and  Cobb,  Christy  &  Co.  were  large  government 
contractors  for  the  supply  of  forage,  and  had  purchased  this  com 
for  the  use  of  the  army,  and  appellants  were  not  restrained  by  the 
general  military  orders  from  its  transportation,  but,  on  the  con- 
trary, were  expressly  permitted  to  deliver  it  in  Cairo.  The  jury 
have  found  that  the  fault  of  appellants  alone  prevented  its  proper 
delivery. 

The  instructions  given  for  appellants  were  all  they  had  any  right 
to  ask.  They  stated  the  law,  perhaps,  more  favorably  than  could 
be  sustained  by  the  authority  of  adjudged  cases.  Of  these  instruc- 
tions, therefore,  they  have  no  right  to  complain.  Nor  do  we  pop* 
ceivQ  any  objections  to  the  instructions  given  for  appellee.  In  any 
view  which  we  have  been  able  to  take  of  this  case,  we  are  unable 
to  see  that  appellants  are  not  liable. 

But  there  were  three  car  loads  of  com  shipped  on  the  sixteenth 
and  seventeenth  of  May,  more  than  a  month  after  the  time  expired 
within  which  appellee  had  the  right,  under  the  agreement,  to  ship 
to  Cobb,  Blaisdale  &  Co.  Whether  it  was  in  fulfillment  of  that 
contract  does  not  appear.  If  it  was  not,  and  Cobb,  Blaisdale  & 
Co.  were  not  bound  to  receive  it,  then  the  price  they  were  to  pay 
appellee  could  not  control  in  assessing  damages.  In  that  event,  the 
market  price  at  Cairo,  at  the  time  the  grain  should  have  reached 
there,  would  form  the  basis  for  estimating  the  damages.  It  does 
not  follow  that  because  Cobb,  Blaisdale  &  Co.  were  to  pay  $1.07 
per  bushel  for  com  shipped  before  the  tenth  of  April,  that  they 
were  to  pay  the  same  price  for  com  shipped  more  than  a  month 
later,  after  the  time  had  expired  for  appellee  to  fill  his  contract,  of 
that  sum  was  the  market  price  at  Cairo. 

The  evidence  fails  to  show  whether  these  three  car  loads  of  com 


92  ILLINOIS, 


Dlinois  Central  Railroad  Company  y.  Frankenberg. 


were  delivered  aiider  the  contract,  or  on  some  other  account.  Had 
it  appeared  that  Cobb,  Blaisdale  &  Co.  had  extended  the  time  unti) 
the  com  was  placed  on  the  track,  then  the  assessment  was  right. 
But  there  is  no  evidence  from  which  this  can  be  inferred.  If 
shipped  on  some  other  account,  then  the  market  price  m  Cairo,  or 
the  contract  price  under  which  it  was  shipped,  if  one  existed,  must 
govern.  For  the  want  of  evidence  to  show  the  value  of  these  three 
oar  loads  of  com,  the  assessment  was  wrong,  and  is  unsupported  by 
the  evidence,  and  the  court  below  erred  in  refusing  to  set  the 
verdict  aside,  and  in  not  granting  a  new  trial;  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgrnemt  Twentd. 


Jlusoib  Cxntbal   Railroad  Company  appellants,  v.  F&akkxm* 

BBBO  et  aL 

(MULSS.) 

Oommon  carrier — special  contract — UabiUiy  beyond  line — reeeipL 

Where  a  railroad  company,  as  common  carrier  receives  goods  marked  for 
transportation  beyond  its  line,  it  assumes  the  ooounon-law  liability  for  loss  oi 
damage,  whether  occurring  on  its  own  or  another  line ;  but  a  receipt  specify- 
ing that  it  will  not  be  liable  for  any  loss  unless  occurring  on  its  own  line,  will 
be  constnied  as  a  special  contract,  limiting  its  liability  to  its  own  line,  if  it  is 
found,  by  a  jury,  that  the  consignors  understood  the  terms  of  the  receipt  and 
assented  to  them.    Lawrence,  McAllister  and  Thornton,  dissented. 

Action  of  assumpsit  by  E.  6.  and  A.  W.  Frankenberg  against 
the  Illinois  Central  Railroad  Company,  to  recover  the  value  of  a 
quantity  of  cabbage  shipped  upon  defendant  railroad  at  Blooming- 
ton,  m.,  for  Columbus,  Ohio,  the  latter  place  being  a  point  beyond 
defendant's  line  and  upon  the  line  of  the  Terre  Haute  and  Alton 
Railroad  Company.  On  receipt  of  the  cabbage,  defendant  company 
gave  a  bill  of  lading  or  receipt  containing  the  following  condition 
(among  others) : 

**'  And  it  is  fhrther  especially  understood,  that  for  all  loss  and  damage  occur- 
ing  in  the  transit  of  said  packages,  the  le^  remedy  shall  be  against  the  partl- 
rolar  carrier  or  forwarder  only,  in  whose  custody  the  said  packages  may  actu 
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«Uy  be  at  the  time  of  the  happening  thereof^  it  being  understood  that  the  said 
Dlinois  Kailroad  Company  assume  no  other  responsibility  for  their  safety  or 
safe  carriage  than  may  be  incurred  on  its  own  road." 

HThe  freight  was  prepaid  to  Pana,  HI.,  and  guaranteed  from  there 
to  Colambus,  Ohio.  Defendant  company  delivered  the  cabbage  in 
good  condition  to  the  Terre  Haute  and  Alton  Railroad  Company  at 
Pana,  and  took  a  receipt  therefor.  After  leaving  Pana,  the  cabbage 
was  delayed  and  was  found  to  be  spoiled  on  reaching  Colnmbus. 
Judgment  for  plaintiff  ;  and  appeal  by  defendants. 

WiUiams  <k  Burr^  for  appellants,  argued  : 

I.  That  the  acceptance  of  goods  marked  for  transportation  beyond 
the  line  of  the  receiving  company,  does  not  imply  a  contract 
to  deliver  at  the  place  so  marked,  and  cited  Fan  SarUvoord  v.  St. 
John^  6  Hill,  157  ;  Farmers'^  and  Merchants'^  Bank  y.  Champlain 
Trantportation  Co.  18  Yt.  131;  same  case,  23  Vt.  186;  also,  16  Vt. 
62\  Hood  y.New  York  db  New  Haven  JR.  B.  22  Conn.  1;  JElmore 
v.  Naugatuck  B.  B.  Co.  23  Conn.  457  ;  Nauga^tuck  B.  B.  Co.  v. 
Waiterbury  Button  Co.  24  Conn.  468. 

n.  That  the  clause  in  the  bill  of  lading  modifying  the  liability^ 
flhonld  prevent  this  recovery,  and  cited  lU.  Cent.  B.  B.  Co.  v.  Bead^ 
SI  m.  484;   York  Co.  v.  IlL  Cent.  B.  B.  Co.  3  WaU.  107. 

Hughes  cfe  McCarb^  for  appellees,  argued: 

I.  That  the  rule  in  Muschamp's  case,  8  M.  <fe  W.  421,  should  govern 
as  to  the  liability  of  the  carrier  beyond  this  line. 

n.  That  nothing  but  a  formal  special  contract  would  excuse  from 
that  liability,  and  cited  Western  Trans.  Co.  v.  NewhaU^  24  III.  466; 
Ikmidson  v.  GhaJiam^  2  Ohio  St.  R.  131 ;  Ghraham  A  Co.  v.  David- 
Sony  4  Ohio  St.  R.  362;  Angell  on  Carriers,  ed.  of  1868,  §§  238,  239; 
Welsh  V.  Pittsburgh  cfc  JFbrt  Wayne  B.  B.  Co.  10  Ohio  St.  R.  65; 
Jones  V.  Voorheesy  10  Ohio,  145;  the  cases  in  Wendell,  10  and  21, 
and  Angell,  §§  240  to  243;  Gotdd  v.  HiU^  2  Hill  (N.  Y.)  623;  Msh 
V.  Chapman^  2  Kelly,  349;  Bennett  v.  Duttony  10  N.  H.  487;  Bean 
V.  Greeny  12  Maine,  422;  Beckman  v.  ShousSy  5  Rawle,  189;  Eagle 
V.  WhUey  6  Wharton  (Pa.)  519;  Weedy.  Schenectady  db  Saratoga 
B.  B.  Co.  19  Wend.  534;  Wilcox  v.  Farmeleey  3  Sandf.  610;  Choth 
ieau  V.  Zeechy  18  Pa  St.  R  224;  JVbyes  v.  Butland  B.  B  Co.  27 
Vt.  110;  Dorr  etaly.  N.J.  St.  Kav.  Co.  1  Eeman,  11  N.  Y.  485; 
TeaU  V.  SearSy  9  Barb.  317;  lU.   Cent.  B.  B.   Co.  v.  Copelandy  24 
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IlL  332;  la.  Cent.  K  R.  Co,  y.  Johnson^  34  HI.  389;  Angell  oi 
Carriers  (ed.  1868),  §§244  to  250,  and  note. 

Brssbe,  Ch.  J.  The  question  presented  by  this  record  is  one  of 
great  importance  to  the  public,  and  to  the  railroad  interests  of  the 
country,  and  has  received  our  most  careful  consideration. 

It  is  a  question  on  which  the  courts  of  this  country  are  not  in 
harmony  with  themselves,  nor  with  those  of  England,  to  whose 
decisions  we  are  accustomed  to  refer  as  evidence  of  what  the  com- 
mon-law is,  on  any  subject  which  has  engaged  their  deliberations. 

The  question  is,  as  to  the  extent  of  the  liability  of  a  railroad 
company  as  conunon  carriers  of  goods  and  property. 

While  there  is  no  difficulty  in  defining,  in  general  terms,  when 
the  liability  of  a  common  carrier  begins,  the  courts  of  this  country 
are  not  agreed  as  to  the  point  when  it  terminates. 

A  common  carrier  is  defined  to  be  one  who  undertakes,  for  hire, 
to  transport  the  goods  of  such  as  choose  to  employ  him,  from  place 
to  place.  Railway  companies  are  under  obligations  to  receive  and 
transport  all  goods  which  may  be  offered  to  them  for  such  purpose, 
and  without  delay.  They  cannot  lie  by,  as  the  wagoners  in  early 
times  were  accustomed  to  do,  for  a  rise  in  the  price  of  freights. 
They  are  regarded  by  all  courts  as  common  carriers,  resting  under 
a  duty  to  transport  such  articles  as  may  be  delivered  to  them  in  the 
course  of  their  business,  and  their  liability  commences  when  the 
goods  are  delivered  to  their  agent  authorized  to  receive  them. 
They  may  demand  the  freight  money  in  advance,  and  if  not  paid, 
may  refuse  to  carry  the  goods,  but  when  they  are  received,  they 
are  at  the  risk  of  the  carrier,  and  from  which  time  he  is  regarded 
as  an  insurer,  and  held  to  the  most  stringent  responsibilities,  from 
which  he  can  only  be  relieved  by  the  operation  of  one  of  two 
causes,  the  act  of  God  or  the  public  enemy.  Public  policy  has 
always  demanded  this  rule,  inasmuch  as  the  goods  are  entirely  in 
the  power  of  the  carrier,  and  it  being  so  easy  for  him  to  conceal 
his  fraud  or  misconduct,  and  so  difficult  for  the  owner  to  prove  it, 
that  the  law  does  not  permit  the  inquiiy,  but  supplies  the  want  of 
proof  by  a  conclusive  presumption.  Porter  v.  Chiccigo  and  Rock 
Island  R.  R  Co.  20  HI.  407  ;  Baldwin  v.  American  JEbpress  Co, 
23  id.  197. 

The  liability  of  the  carrier  commencing  with  the  receipt  of  the 
goods,  it  necessarily  continues  until  they  are  delivered  by  him  at 
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their  place  of  destination,  where  the  owner  or  oonsignee  is  bound 
to  be  present  and  receive  them  and  pay  the  freight  for  them,  if 
not  preyionsly  paid.  If  he  be  not  present  to  receive  the  goods,  they 
can  be  placed  in  a  safe  and  suflScient  warehouse,  when  the  liability 
of  the  carrier  ceases  and  that  of  warehouseman  begins. 

The  important  question  now  arises,  is  he  thus  bound  to  carry  and 
deliver  to  a  point  or  place  not  on  his  route  ? 

This  is  a  question  not  settled  by  the  courts  of  this  country, 
though  the  received  doctrine  may  be  said  to  be,  that  the  carrier  is 
not  responsible  beyond  his  own  route,  except  upon  his  special  under- 
taking  so  to  be  liable. 

By  the  law  of  common  carriers,  their  liability  was  fixed  on  the 
receipt  of  the  goods  to  be  carried.  They  are  insurers  of  the  goods, 
and  if  not  delivered  at  their  place  of  destination,  they  are  account- 
able for  them,  and  when  called  upon  to  account  for  them,  the  onus 
of  proof  is  upon  them  and  they  are  chargeable  with  their  value, 
uiless  the  loss  was  caused  by  a  force  superior  to  human  agency, 
which  no  foresight  could  have  guarded  against,  or  by  the  public 
enemy. 

This  is  the  extent  of  the  liability  of  common  carriers  by  the 
oonmion-law.  The  receipt  of  goods  by  them  is  all  that  is  necessary 
to  fix  this  liability,  so  that,  if  a  parcel  or  package  be  delivered  to  a 
rulroad  at  Chicago,  marked  for  Louisville,  Kentucky,  or  any  other 
place  off  their  route,  and  they  receive  it  to  carry,  they  are  bound, 
by  this  rule  of  the  conmion-law,  if  the  parcel  or  package  be  lost, 
to  account  to  the  owner  for  its  value.  The  contract  of  the  shipper 
is  with  the  carrier  in  whose  custody  he  placed  the  goods. 

A  responsibility  so  vast  being  cast  upon  carriers  by  the  common^ 
law,  it  soon  became  a  question  how  they  could  remove  or  lessen  it. 
A  resort  was  had  to  a  general  notice,  which  was  held  by  this  court 
and  other  courts  to  be  insufficient.  Western  Transportation 
Co.  V.  NewhaU^  24  HI.  466.  But  it  was  held  by  this  court,  in 
the  case  of  the  Illinois  Central  R.  R,  Co.  v.  Morrison  et  al,  19  id. 
186,  that  such  carriers  may  relieve  themselves  from  their  general 
liability  by  special  contract.  In  that  case,  Morrison,  by  his  writing, 
under  seal,  in  consideration  of  a  reduction  of  the  freigjit  charges 
upon  a  lot  of  cattle,  assumed  the  risk  of  transportation,  and 
released  the  company  from  all  claims  which  might  arise  from 
damage  or  injury  to  the  stock  while  in  the  cars,  or  for  delay  in  its 
sarriage,  or  for  escape  from  the  cars,  and,  generally,  from  all  claims 
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€zcept  suob  as  might  arise  from  the  gross  negligence  or  default  of 
the  agents  or  officers  of  the  company. 

We  have  examined  all  the  cases  cited  upon  both  sides  of  this 
question,  and  pondered  them,  anxiously  desiring  to  recognize  a  mle 
which,  while  it  shall  not  perplex  and  injure  the  commercial  inte- 
rests of  the  country,  shall,  at  the  same  time,  protect  the  carrier's 
interest,  or,  at  least,  be  of  so  much  service  to  it  that  the  proprietors 
of  that  interest  may  know  and  understand  the  fuU  extent  of  their 
obligations  to  the  public. 

So  long  ago  as  1860,  this  court,  in  the  case  of  this  same  company 
against  Copeland,  24  HI.  332,  expressed  a  decided  partiality  for  the 
rule  in  Muscliamp^a  case^  8  Mees.  &  Wels.  421,  so  much  relied  on 
by  the  appellee,  and  in  which  case  all  the  authorities,  English  and 
American,  were  fully  examined,  and  we  said,  though  this  point  waa 
not  in  the  case,  we  were  inclined  to  yield  to  the  force  of  the  reasoift- 
ing  of  the  English  courts,  on  principles  of  public  convenienoe,  if  no 
other,  and  to  hold,  when  a  carrier  receives  goods  to  carry,  marked 
to  a  particular  place,  he  is  prima  facie  bound  to  carry  to,  and 
deliver  at  that  place.  By  accepting  the  goods  so  marked,  he 
impliedly  agrees  so  to  do,  and  he  ought  to  be  answerable  for  the 
loss. 

Again,  in  the  case  of  the  same  company  against  Johnson,  34  id. 
889,  there  was  an  express  understanding  to  transport  the  goods  to 
Wheeling;  but  the  court,  referring  to  Copeland's  case,  siq>raj  con- 
sidered that  case  as  holding  that  a  carrier  who  receives  goods  to 
carry,  marked  to  a  particular  place,  was  bound  to  carry  to,  and 
deliver  at  that  place;  that  it  was  an  agreement  implied  from  the 
mark  or  direction  on  the  goods,  and  accepting  them '  so  marked, 
that  the  liability  arose. 

Now,  on  the  point  of  public  convenience,  which  consideration 
had  great  weight  with  us  in  determining  which  rule  should  be 
adopted,  it  seems  to  us  that  consignors  of  the  productions  of  our 
country,  or  other  property,  by  railroad,  should  not  be  required,  in 
case  of  loss  or  damage,  to  look  for  remuneration  to  any  other  party 
than  the  one  to  which  they  delivered  the  goods.  It  would  be  a 
great  hardship,  indeed,  to  compel  the  consignor  of  a  few  barrels  of 
flour,  delivered  to  a  railroad  in  this  State,  marked  to  New  York 
city,  and  which  are  lost  in  the  transit,  to  go  to  New  York,  or  to 
the  intermediate  lines  of  road,  and  spend  days  and  weeks,  perhaps, 
in  endeavors  to  find  out  on  what  particular  road  the  loss  happened. 
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and,  haviDg  ascertained  it,  in  the  event  of  a  refusal  to  adjust  the 
loss,  to  bring  a  suit  in  the  court  of.  New  York  for  his  damages. 
Far  more  just  would  it  be  to  hold  the  company  who  received  the 
-goods  in  the  first  instance,  as  the  responsible  party,  and  the  inter- 
mediate roads  its  agents  to  carry  and  deliver;  and  it  is  the  most 
reasonable  and  just,  for  all  railroads  have  facilities,  not  possessed 
by  a  consignor,  of  tracing  losses  of  property  conveyed  by  them, 
and  all  have,  or  can  have,  running  connections' with  each  other. 
Above  all,  when  it  is  considered  the  receiving  company  can,  at  the 
outset,  relieve  itself  from  its  conmion-law  liability  by  a  special  and 
definite  agreement,  such  a  rule  cannot  prejudice  them.  The  rule 
being  known,  all  parties  can  readily  accommodate  their  business  to 
it,  and  no  inconvenience  can  result  to  any  one  from  its  operation. 

In  the  case  of  the  Illinois  Central  JR,  H,  Co.  v.  Morrison^  19 
111.  136,  there  was  a  formal  stipulation  under  hand  and  seal,  by 
which  the  consignor,  for  a  valuable  consideration,  agreed  to  release 
the  company  from  their  common-law  liability  as  carriers. 

In  Adams  JSxpress  Co,  v.  Haynes,  42  id.  98,  it  was  said,  if  a 
shipper  takes  a  receipt  for  his  goods  from  the  company,  with  a  full 
knowledge  of  its  terms  and  conditions,  intending  to  assent  to  the 
restrictions  contained  in  it,  then  it  becomes  his  contract  as  fully  as 
if  he  had  signed  it. 

By  such  a  contract,  the  rights  and  duties  of  the  parties  to  it 
must  be  governed;  and  if  the  stipulations  in  it  go  to  limit  the 
common-law  liability,  and  they  plainly  appear  in  the  instrument, 
and  are  not  covertly  inserted  in  it,  and  are  understood  by  the  con- 
fflgnor,  then  it  must  be  enforced  as  any  other  contract  of  parties 
made  in  good  faith. 

Testing  this  case  by  these  considerations,  the  receipt  or  bill  of 
lading  executed  by  appellants  and  accepted  by  the  consignors, 
reciting,  as  it  does,  that  the  goods  in  question  were  consigned  to 
Pana,  and  charges  paid  to  that  point,  and  that  appellants  should 
not  be  liable  for  loss  or  damage  save  on  their  own  road,  amounts  to 
a  special  contract,  relieving  the  company  from  their  common- 
law  duty. 

It  is  a  question  for  the  jury  to  determine,  whether  the  terms  of 
the  receipt  were  understood  by  the  consignors  and  assented  to  by 
them.     If  they  were,  they  are  bound  by  them. 

The  fact  that  the  charges  were  guaranteed  from  Pana,  was  not 
for  the  benefit  of  appellants,  but  for  the  benefit  of  the  'x^nnecting 
Vol.  V— 13 
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road,  whose  usage  was  to  decline  the  receipt  of  perishable  articlesi 
as  these  were,  unless  the  charges  were  guaranteed. 

We  think  justice  would  be  promoted  by  sending  this  cause  back 
for  trial,  in  the  light  of  the  views  here  presented,  and  of  the  rule 
we  think  necessary  to  be  established  for  the  government  of  all  such 
transactions,  and  for  that  purpose  reverse  the  judgment  and  remand 
the  cause. 

Lawrbncb,  MoAlistbb  and  Thosnton  dissented  from  thii 
opinion. 

Judgment  reversed. 

Nora.— 8ee  JhrroivAf  r.yorwidi  S.  S.  Cto.,  1  Am.  Bep.  TB,  and  note;  JVSmIimit.  W&rowftr 
lid.  W;  2Wido,  J^mia^  tte^  B,  B,  Ox  t.  IftrrfoiMM,  4  Id.  BUl 
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Riparian  owner — non-naoigaNe  gtream — juB  jnMkwHL 

In  the  absence  of  prescription  or  user,  it  is  not  a  public  right  to  float  logs  down 
a  non-navigable  stream  which  is  only  fit  for  that  purpose  during  periodical 
freshets;  the  bed  and  banks  of  such  a  stream  are  under  the  absolute  owner 
ship  and  control  of  the  riparian  owner. 

Bill  in  Chancery  for  an  injunction.  The  facts  are  fully  stated  in 
the  opinion. 

James  Fletcher y  for  appellant,  cited  Cooper  v.  BrcLgg^  10  Wend, 
264;  2  Eden  on  Injunc  (dd  ed.)  232,  and  authorities  there  cited; 
Middleton  v.  Pritchard^  3  Scam.  510;  3  Kent's  Gomv  427;  Tovm  oj 
Zewiston  v.  I^'octory  27  HI.  417;  3  Kent's  Com.  420;  Daniels  y. 
The  People^  21  HI,  439;  Green,  et  al.  v.  Oakes,  17  id.  251. 

Jackson  JFHcky  for  appellee,  cited  3  Kent  (11th  ed.)  358,  note  4; 
Brown  v.  Chadboumey  31  Maine,  9;  Moore  v.  Sanbomey  2  Oibba, 
(Mich.)  519;  Morgan  v.  Kingy  18  Barb.  277;  Wadsworth  v.  SmOh, 
11  Me.  278;  JRowe  v.  Ghranite  Bridge  Corporation^  21  Fick.  344; 
Browne  v.  Soqfieldy  8  Barb.  243. 


JUNE  TERM  1870,  99 


Hubbard  v.  BelL 


Brssss,  J.  This  was  a  bill  in  chancery,  in  the  Union  circuit 
ooorty  exhibited  by  James  Bell  against  Harlow  B.  Hubbard,  for  an 
injunction,  to  restrain  the  defendant  from  creating  a  nuisance  by 
felling  trees  into  Big  creek. 

The  case,  as  presented  by  the  pleadings,  is  a  novel  one,  and  the 
claim  of  the  defendant  in  error,  which  was  sanctioned  by  the  circuit 
court,  is  of  a  character  so  extraordinary  as  to  challenge  the  most 
careful  investigation. 

The  facts  are  briefly  these:  The  complainant  in  the  bill,  the 
defendant  in  error  here,  is  the  owner  of  certain  lots  or  blocks  of 
ground  in  the  town  of  Ullin,  in  Pulaski  county,  which  front  on  the 
river  Cache,  and  on  which  are  erected  saw  mills,  planing  mills,  and 
lumber  yard,  of  which  he  is  the  owner.  These  structures  are  four 
miles  below  the  mouth  of  a  small  stream  called  Big  creek.  On  this 
creek,  conmiencing  two  miles  above  its  junction  with  Cache  river, 
and  in  Union  county,  the  defendant  in  the  bill  of  complaint,  plaintiff 
in  error  here,  is  the  owner  in  fee  simple  of  all  the  land  on  both  sides 
of  this  stream  for  two  miles  up  and  down  the  creek,  including  the 
bed  of  the  creek,  on  which  he  has  a  saw  mill  propelled  by  steam, 
and  for  his  convenience  has  erected  bridges  across  the  creek  at  two 
different  points,  on  his  own  land,  and  supplies  the  mill  with  logs  by 
hauling  and  by  a  tramway  leading  from  the  mill  to  the  place  of 
deposit  of  the  logs. 

The  complainant  obtains  his  supply  of  logs  by  floating  them 
down  Cache  river,  and  some  from  Big  creek,  but  from  no  point 
above  the  defendant's  lands  and  mill.  He,  however,  alleges  that 
he  has  made  a  contract  with  one  Phelps  to  cut  saw  logs  for  him  on 
Big  creek,  above  the  lands  of  the  defendant,  which  are  to  be 
floated  down  to  complainant's  mill,  when  the  water  in  the  creek  is 
suitable  for  such  purpose,  it  being  alleged  in  the  bill  that  it  is  only 
at  certain  seasons  adapted  to  the  floating  and  rafting  of  logs. 

The  charge  is,  that  defendant  felled  trees,  on  his  own  land,  into 
Big  creek,  near  his  mill,  and  that  they  were  so  felled  to  prevent  the 
complainant  from  floating  and  rafting  his  logs,  timber  and  trees 
down  that  stream,  and  threatens  to  fell  other  trees  into  the  creek, 
and  the  prayer  is,  that  the  defendant  be  enjoined  from  so  doing. 

The  defendant,  in  his  answer,  admits  the  principal  and  impor- 
tant allegations  of  the  bill,  and  takes  the  position  that  as  he  is  the 
owner  of  the  lands  for  two  miles  on  each  side  of  the  creek, 
together  with  the  bed  of  the  creek  and  its  banks,  he  has  the  right 
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to  all  the  timber  growing  and  standing  on  each  Bide  of  the  creek 
and  on  its  banks,  and  to  fell  and  prostrate  it  over  and  across  the 
creek  at  any  point  over  and  along  the  creek  and  within  the  bound- 
aries of  his  lands.  He  further  admits  that,  in  felling  the  trees 
growuig  on  the  banks  of  the  creek,  the  tops  and  branches,  and 
which  he  could  not  prevent,  fell  into  the  stream  by  the  force  of 
graTitation.  He  also  admits  that  he  does  not  wish  the  complainant 
to  raft  or  float  logs  over  his  land,  and  he  further  avers  that  there  ip 
much  valuable  timber  on  his  land,  which  overhangs  the  creek, 
which  he  intends  to  cut  and  fell,  and  the  tops  of  which,  when 
felled,  will  necessarily  fall  into  the  creek,  where  it  will  be  greatly 
to  his  advantage  they  should  remain  until  he  is  ready  to  work  them 
into  lumber.  And,  in  conclusion,  the  defendant  protests  against 
the  right  claimed  by  complainant  to  the  use  of  defendant's  land  and 
water  as  a  highway,  or  as  a  channel  through  and  by  which  to  float 
or  raft  logs  to  complainant's  mill ;  that  he  has  at  no  time  given  com- 
plainant permission  so  to  use  his  land  and  water,  and  has  informed 
complainant  he  would  prevent  it,  if  he  could  ;  and  he  further  says, 
in  his  answer,  that  by  using  the  stream  of  the  creek  when  suitable 
for  floating,  complainant  will  destroy  the  bridges  erected  across  the 
creek,  and  he  avers  that  Big  creek  is  not  a  navigable  stream,  and 
denies  that  complainant  has  any  right  of  way  over  the  same, 
tlirough  and  over  the  lands  of  the  defendant. 

On  this  answer,  sworn  to,  the  oath  not  having  been  waived,  the 
defendant  moved  to  dissolve  the  injunction^  which  motion  was  over- 
ruled, and  the  cause  set  for  hearing  on  the  bill  and  answer,  no  rep- 
lication having  been  filed  by  the  complainant,  and  on  such  hearing, 
without  any  proofs,  the  injunction  was  made  perpetual. 

To  reverse  this  decree,  the  record  is  brought  here  by  writ  of  error. 

The  pleadings  establish  the  fact  that  Big  creek  is  not  a  navigable 
stream,  and  by  the  common-law  it  belongs,  its  banks  and  bed,  to 
the  riparian  proprietors,  of  whom  the  plaintiff  in  error  is  one  to  the 
extent  of  two  miles  up  and  down  the  stream. 

The  precise  character  of  this  stream  is  not  stated,  nor  does  it 
appear  anywhere  in  the  record.  Its  length,  breadth,  or  dimensioni 
of  its  bed  above  its  confluence  with  the  river  Cache,  are  undi^ 
dosed,  nor  have  we  any  means  of  ascertaining  the  ordinary  volume 
of  water  contained  in  the  bed,  or  its  quantity  during  freshets.  We 
are  led  to  infer,  from  what  is  stated,  that  it  is  an  inconsiderable 
stream,  nearly  or  wholly  dry  in  the  summer  season,  and  oaiiying  a 
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Toliime  of  water  sufficiently  powerful  to  float  logs  or  rafts  only  in 
seasons  of  freshets,  and  then  for  a  few  days  or  weeks  only.  The 
beds  of  all  such  streams  we  know  judicially,  have  been  surveyed  by 
the  government  of  the  United  States,  and  sold,  and  on  which  the 
purchasers  or  their  assigns  pay  an  annual  tax  to  the  State,  besides 
local  assessments  made  upon  them.  They  are,  to  all  intents  and 
purposes,  private  property.  Being  so,  the  question  is  presented  by 
the  plaintiff  in  error,  and  it  arises  on  the  record — ^indeed  it  is  the 
only  question  of  any  magnitude  in  the  case,  is  this  private  right 
subservient  to  the  public  use  ? 

As  preliminary,  it  may  be  seated  that  it  does  not  appear,  by  this 
record,  that  Big  creek  was  ever  used,  at  any  season,  above  the  lands 
of  the  plaintiff  in  error,  for  the  purpose  of  floating  rafts  or  logs. 
The  allegation  is,  that  Phelps  was  employed  to  cut  logs,  and  had 
a  portion  of  them  in  the  creek  ready  for  floating.  The  natural 
capacity  of  the  stream  for  floating,  above  the  lands  of  plaintiff  in 
error,  does  not  appear  to  have  been  ascertained,  and  there  is  no 
evidence  it  has  ever  been  used  for  that  purpose. 

The  defendant  in  error  starts  with  this  proposition :  If  a  stream 
may  be  used,  though  only  at  certain  seasons  of  the  year,  for  float- 
u^g  i<>g^9  ^be  capacity  for  such  use  will  render  it  subject  to  the  Jus 
publicufriy  at  least  for  that  purpose. 

For  this,  defendant  in  enK>r  has  .what .  secerns  authority)  in^  th^ 
cases  of  £rown  v.  Chi%dboVitnJiy  -JiMa^e^  .9,  and  Moovey..  Sa9^ 
borne  et  al,  2  Mich.  519.     . 

In  the  case  first  cited,  which  was  an  action  on  the  case  for  main- 
taining a  dam  across  Little  river,  and  thereby  obstructing  the 
passage  of  the  plaintiff's  logs,  it  appeared  that  the  defendant  was 
the  owner  of  the  land  on  both  sides  of  the  river  where  the  dam 
was  built  and  had  mills  there.  The  plaintiff  had  a  quantity  of  logs 
in  the  river  for  the  purpose  of  being  driven  to  his  mill  below  the 
defendant's  dam,  but  they  were  prevented  by  a  mass  of  logs 
belonging  to  the  defendant  above  the  dam.  On  request  to  remove 
the  obstruction,  the  defendant  refused,  insisting  that  the  plaintiff 
had  no  right  to  drive  logs  on  that  part  of  the  stream,  and  for- 
bidding him  to  drive  them.  The  plaintiff  thereupon  boomed  the 
defendant's  logs,  and  opened  some  old  sluice-ways  belonging  to  the 
defendant,  and  in  this  way  passed  his  logs  below  the  defendant's 
dam.  To  recover  for  the  hindrance  and  expenses  in  getting  his  logs 
by  the  dam  the  action  was  brought. 
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The  defendant  contended,  that  at  the  place  where  his  lands  lay, 
the  river  was  wholly  his  property;  that  the  public  had  no  right  of 
passing  upon  or  using  it,  and  that  the  plaintiff  had  no  right  to  run 
logs  there. 

The  plaintiff  disclaimed  any  right  arising  from  prescription  or 
user  by  himself  or  others,  but  placed  himself  on  the  broad  ground, 
that,  from  the  intrinsic  capabilities  of  the  river,  any  citizen  had  the 
right  to  use  it  for  moving  logs. 

Much  testimony  was  heard  as  to  the  capacity  of  the  river,  and  it 
was  proved  that  dams  were  necessary  in  some  stages  of  the  stream, 
in  order  to  obtain  sufficient  water  for  floating,  and  it  was  proved 
that  it  had  been  used  many  years  for  floating  logs  and  rafts,  and 
sometimes  boats. 

The  defendant  asked  the  court  to  instruct  the  jury,  that  to  con- 
stitute Little  river  a  navigable  or  floatable  stream,  it  must  be  shown 
to  be  capable,  in  its  ordinary  and  natural  state,  of  floating  logs, 
boats  and  rafts;  and  it  was  not  enough  to  prove  that  logs  might  be 
carried  down  at  certain  seasons  of  the  year,  when  the  stream  was 
swollen  by  a  freshet. 

This  instruction  was  refused,  and  in  conmienting  upon  it,  the 
supreme  court  say: 

^^  A  test  so  rigid  and  severe  as  that  required  by  this  instruction, 
wpuld  anniJiUate  the  'pi&blie.  ekaracter  of  all  our  fresh  rivers  for 
maify  miles  tn«  their,  course  froia  -their  •  sources  toward  the  ocean. 
The  timber  floated  upon  our  waters  to  market  is  of  great  value, 
and  neither  the  law  nor  public  policy  requires  the  adoption  of  a 
rule  which  would  so  greatly  limit  their  use  for  that  purpose.  The 
right  to  the  use  of  the  stream  in  question  must  prevail  whenever  it 
may  be  exercised,  at  any  state  of  the  water.'' 

The  court  also  said:  ^'The  true  test  to  be  applied  is,  whether  a 
stream  is  inherently  and  in  its  nature  capable  of  being  used  for  the 
purposes  of  commerce  for  the  floating  of  vessels,  boats,  rafts  or 
logs.  When  a  stream  possesses  such  a  character,  then  the  ease* 
ment  (exists,  leaving  to  the  owner  of  the  bed  all  other  modes  of  use 
not  inconsistent  with  it." 

The  case  of  Moore  v.  Sanbome  et  al,  suprd^  was  an  action  on 
the  case  to  recover  damages  for  an  alleged  obstruction  of  Pine 
river,  claimed  to  be  a  public  highway.  This  river  is  a  small  stream 
emptying  into  the  St.  Clair  river,  and  navigable  from  its  mouth  to 
a  place  called  *'  Deer  Licks,"  a  distance  of  six  miles,  at  all  seasons 
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of  the  year,  for  boats,  rafts  and  logs,  while  above  the  '*  Deer  Licks,'* 
and  to  a  point  above  where  the  parties  used  the  same,  the  river  was 
only  capable  of  being  used  for  floatage  daring  the  periodical 
freshets,  and  that  the  usual  duration  of  the  freshets  was  from  two 
to  three  weeks.  It  appeared,  also,  that  the  river  had  been  used  for 
running  logs  and  lumber  for  fifteen  or  sixteen  years,  and  from  the 
**Deer  Licks"  down,  more  than  twenty  years. 

The  court  instructed  the  jury,  if  they  should  find  Pine  river  to 
have  been  used  as  a  highway  for  the  purpose  of  floating  mill  logs, 
even  though  at  times,  at  low  water,  it  was  not  capable  of  floating  them, 
they  should  find  it  a  public  highway,  to  the  use  of  which  the  public 
had  a  right;  and  the  court  further  charged,  that  Pine  river,  up  to  the 
point  where  the  logs  were  put  into  it,  and  from  which  point  they 
were  run  to  market,  or  to  the  mouth  of  the  river,  was  a  public  high- 
way, in  which  the  whole  public  have  an  easement;  that  although 
the  soil  over  which  the  river  runs  may  be  owned  by  the  adjacent 
proprietors,  the  riparian  owners,  the  public  have  the  right  td  the  use 
of  the  river  in  floating  to  a  market  logs,  rafts,  etc.,  found  or  pro- 
duced upon  its  banks.  The  court  refused  to  charge,  on  behalf  of 
the  defendant,  that  if  the  jury  should  find  that  Pine  river  and  its 
branches,  above  the  point  on  the  river  known  as  the  "  Deer  Licks," 
are  not  of  sufficient  depth  to  float  mill  logs  in  an  ordinary  stage  of 
the  water,  the  river  and  its  branches  above  such  point  is  not  a  public 
highway  or  navigable  stream;  and  also  refused  to  charge  for  defend- 
ant, that  if  the  jury  should  find  that  Pine  river,  above  the  "  Deer 
Licks,"  is  not  of  sufficient  depth  to  float  logs  in  an  ordinary  stage  of 
water,  and  has  not  been  used  for  floating  logs  for  a  period  of  twenty 
years  or  upward,  it  is  not  a  public  highway,  and  defendant  was  not 
liable  in  the  action. 

These  several  rulings  of  the  court  were  sustained  by  the  supreme 
court,  and  the  doctrine  of  31  Maine,  supra^  adopted  in  its  fullest 
extent.  The  principle  is  distinctly  asserted,  that  the  public  have 
the  right  to  the  free  use  of  all  streams  which  are  susceptible  of  any 
valuable  floatage.  And  to  this  extent  is  the  claim  of  the  defendant 
in  error.  He  claims,  if  Big  creek,  which,  from  its  mouth  to  its 
scarce,  is  private  property,  bought  of  the  United  States  and  paid  for, 
and  which  may  exhibit  for  the  greater  portion  of  the  year  but  a  dry 
bed  of  gravel  and  sand,  and  which  has  been  crossed  by  fences  and 
bridges,  and  occupied  by  other  structures  reared  by  the  owners,  is, 
fiothwithstanding,  when  a  freshet  occurs  of  one  week's  duration, 
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subject  to  be  entered  upon  by  the  public,  and  to  be  appropriated  to 
floating  logs,  to  the  destruction  of  fences,  bridges  or  other  neces- 
sary structures,  and  in  defiance  of  the  proprietors  of  the  same.  We 
cannot  sanction  a  doctrine  fraught  in  its  application  with  such  con- 
sequences. However  necessary  it  may  be  in  the  great  Imnbering 
States  of  Maine  and  Michigan,  that  private  rights  should  yield  to 
the  prevailing  interest,  no  such  necessity  exists  in  this  State,  and  we 
shall  be  careful  that  the  rights  of  its  citizens  shall  not  be  wrong- 
fully invaded  upon  such  pretenses  as  are  set  forth  in  this  record^ 
and  sustained  by  such  considerations  as  influenced  the  judgments 
of  the  courts  whose  opinions  we  have  considered. 

The  argument  urged  in  31  Maine  by  the  successful  party,  was^ 
that  the  great  common  law  right  of  using  as  a  public  highway  all 
the  streams  in  that  State  susceptible  of  floating  a  log  to  market,  lay 
at  the  bottom  of  their  public  prosperity,  and  that  the  hundreds  of  small 
streams  which  their  lumbermen  annually  ascend  for  winter  opera- 
tions, and  which,  in  the  freshet  season,  bear  back  to  market  the 
fruits  of  their  industry,  ought  to  be  public  highways,  and  the  court, 
in  the  opinion,  say: 

/'  The  timber  floated  upon  our  waters  to  market  is  of  great  value^ 
and.  neither  the  law  nor  public  policy  requires  the  adoption  of  a 
rule  which  would  so  greatly  limit  their  use  for  that  purpose.  The 
right  to  the  use  of  the  stream  in  question  must  prevail,  whenever  it 
may  be  exercised,  at  any  state  of  the  water." 

The  facts  appearing  in  these  cases  are  quite  difEerent  from  those 
which  appear  in  this  case,  and  in  both  of  those  cited,  the  streams 
in  question  had  been  used  for  rafting  and  floating  for  years,  and 
had  a  natural  capability  for  such  use.  This  record  is  barren  of  any 
facts  of  this  kind. 

But  in  the  case  in  81  Maine,  reference  is  made  to  Howe  v.  Oranite 
Bridge  Co.  21  Pick.  344,  in  which  it  was  held,  '^  that  it  was  not 
every  small  creek  in  which  a  fishing  skiff  or  gunning  canoe  can  be 
made  to  float  at  high  water,  which  is  deemed  navigable.  In  order 
to  have  this  character,  it  must  be  navigable  to  some  purpose  useful 
to  trade  or  agriculture.  It  is  not  a  mere  possibility  of  being  used 
under  some  circumstances,  as  at  extraordinary  high  tides,  which 
will  give  it  the  character  of  a  navigable  stream,  but  it  must  be 
generally  and  conmiouly  useful  to  some  purpose  of  trade  or  agri- 
culture." 

This  cannot  be  alleged  of  Big  creek.    It  cannot  be  said,  that 
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stream  is  generally  and  commonly  nsefol  to  any  purpose  of  trade 
or  agriculture.  In  its  normal  condition,  it  is  a  bed  of  sand  and 
mud  or  gravel,  diversified,  perhaps,  by  pools  of  water  left  by  the 
subsiding  floods,  and  separated  from  each  other  by  sand  banks. 
To  say  of  such  a  stream^  that  it  is  generally  and  commonly  useful 
for  purposes  of  trade,  is  saying  too  much. 

It  IB  further  admitted  in  the  Maine  case,  that  ''  small  creeks  or 
inlets  which  can  only  be  used  at  certain  periods  of  the  tide,  and 
then  only  for  a  short  time,  or  in  which  there  is  only  a  possibility  of 
use  under  some  circumstances,  at  extraordinary  high  tides,  are  not 
navigable  rivers.  Such  streams  are  incapable  of  any  practical 
general  use  for  the  purposes  of  navigation,  and  are  dissimilar  to 
the  river  under  consideration." 

Certainly  not  more  dissimilar  than  the  creek  in  question,  which, 
only  in  its  abnormal  state,  in  times  of  freshets  or  melting  of  snows, 
makes  a  show  of  navigable  water.  In  its  normal  state,  it  is 
shrunken  to  the  smallest  measure,  and  that  state  continues,  per- 
haps, ten  months  out  of  the  twelve. 

Other  cases  are  cited  by  the  defendant  in  error,  and  among  them 
Morgan  v.  King^  18  Barb.  2*77.  The  stream  in  question,  in  that 
case,  was  a  river  more  than  150  miles  in  length,  being  the  outlet  of 
many  lakes  and  ponds  in  northern  New  York,  and  emptying  into 
the  St.  Lawrence.  It  was  a  river  the  State  had  taken  under  its 
charge,  making  appropriations  for  its  improvement,  and  had  been 
used  as  a  public  highway  for  lumber  and  floats  more  that  thirty 
years. 

In  that  case,  a  doubt  is  expressed,  if  a  stream  having  a  capacity 
to  float  single  logs  at  random,  and  only  during  freshets,  can  be 
regarded  as  a  public  stream.  But  the  court  held,  that  the  capacity 
of  a  stream,  which  generally  appears  by  the  nature,  amount,  impor- 
tance and  necessity  of  the  business  that  can  be  done  upon  it,  was 
the  criterion;  and  they  say  that  a  brook,  though  it  might  carry 
down  saw-logs  for  a  few  days  during  a  freshet,  is  not,  therefore,  a 
public  highway.  But  they  say,  a  stream  upon  which  and  its  tribu- 
taries, saw-logs  to  an  unlimited  amount  can  be  floated  every  spring, 
and  for  the  period  of  from  four  to  eight  weeks,  and  for  the  distance 
of  150  miles,  and  upon  which,  unquestionably,  many  thousands  will 
be  aimnally  transported  for  many  years  to  come,  has  the  character 
of  a  public  stream,  for  that  purpose.  And  the  court  further  say,  if 
this  particular  business  may  not  always  continue,  though  it  can. 
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of  necessity,  last  but  a  short  time,  and  the  river  can  be  used  for  no 
other  purpose,  that  circumstance  would  have  weight  in  the  con- 
sideration of  the  question. 

The  case  of  Brovme  v.  Seqfieldy  8  Barb.  239,  is  also  referred  to. 
In  that  case,  the  Canisteo  river  was  held  to  be  a  public  highway 
from  the  early  settlement  of  the  country,  and  was  always  used, 
from  a  very  early  day,  as  an  avenue  to  market.  There  was  no 
attempt,  on  the  trial,  to  dispute  the  right  of  the  public  to  use  the 
river  as  a  highway  at  conmion  law.  The  case  holds  only,  that  those 
great  natural  channels  and  avenues  of  commerce,  whenever  found 
of  sufficient  capacity  to  float  the  products  of  our  fields,  forests  or 
mines  to  market,  the  common  law  adjudges  as  to  such  a  right 
of  passage  to  the  public. 

Reference  is  also  made  to  Shaw  et  al.  v.  Crawford^  10  Johns. 
236.  The  stream  in  question,  in  that  case,  the  Battenkill,  had  been 
used  for  rafting  twenty-six  years  and  upward,  and  the  right  to 
float  lumber  was  based  on  that  fact.  Reference  is  also  made  to 
WadsfvooTth  V.  Smithy  11  Maine,  278.  There  the  principle  of  the 
common  law  was  adverted  to,  that  above  the  flow  of  the  tide, 
rivers  become  private,  either  absolutely  so,  or  subject  to  the  public 
right  of  way,  according  as  they  are  small  or  large  streams.  Those 
which  are  sufficiently  large  to  bear  boats  or  barges,  or  to  be  of  pub 
lie  use  in  the  transportation  of  property,  are  highways  by  water, 
over  which  the  public  have  a  common  right,  and  the  private  pro 
perty  of  the  owner  of  the  soil  is  to  be  improved  in  subserviency  to 
the  enjoyment  of  this  public  right.  And  the  court  say,  if  the 
brook  in  question  was  naturally  of  sufficient  size  to  float  boats  or 
mill  logs,  the  public  have  a  right  to  its  free  use  for  that  purpose, 
but  such  little  streams  or  rivers  as  are  not  floatable — that  is,  can 
not,  in  their  natural  state,  be  used  for  the  carriage  of  boats,  rafts  or 
other  property,  are  wholly  and  absolutely  private,  not  subject  to  the 
servitude  of  the  public  interest,  nor  to  be  regarded  as  public  high* 
ways  by  water,  because  they  are  not  susceptible  of  use  as  a  common 
passage  for  the  public. 

This,  so  far  as  we  know,  is  the  condition  of  Big  creek. 

Another  case  bearing  upon  this,  not  cited,  we  have  examined.  It 
is  Munson  v.  Hungerfordy  6  Barb.  265.  This  was  an  action  on  the 
case  to  recover  damages  for  injury  to  the  mill-dam  of  plaintiff 
across  Black  river,  caused  by  floating  logs  by  the  defendant  against 
the  dam. 
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The  defendant  claimed  the  right  to  navigate  the  river  by  floating 
logs  npon  it,  nothwithstanding  the  exercise  of'that  right  might 
involve  the  destruction  of  property  of  individuals  invested  in  mills 
and  factories  depending  upon  dams  for  their  supply  of  water. 

The  question  was,  whether  Black  river  was  navigable,  within  the 
meaning  of  the  authorities,  so  as  to  subject  it  to  the  use  of  the  public. 

The  court  say,  quoting  from  Hale,  de  jure  marey  a  stream,  to  be 
navigable,  must  furnish  *'  a  common  passage  for  the  king's  people,** 
must  be  "  of  common  or  public  use  for  the  carriage  of  boats  and 
lighters,"  must  be  capable  of  bearing  up  and  floating  vessels  for  the 
transportation  of  property,  conducted  by  the  agency  of  man.  It 
is  not  enough  that  a  stream  is  capable  during  a  period,  in  the  aggre- 
gate, of  from  two  to  four  weeks  in  the  year,  when  it  is  swollen  by 
the  spring  and  autumn  freshets,  of  carrying  down  its  rapid  course 
whatever  may  have  been  thrown  upon  its  angry  waters,  to  be  borne 
at  random  over  every  impediment  in  the  shape  of  dams  or  bridges 
which  the  hand  of  man  has  erected.  To  call  such  a  stream  navi- 
gable in  any  sense,  is  a  palpable  misapplication  of  the  term. 

Upon  the  question  of  the  alleged  usage  to  float  logs,  that  was 
out  of  the  question,  as  no  usuage  was  shown  extending  beyond  ten 
years.  The  defendants  were,  therefore,  compelled  to  rely  upon  a 
dedication  by  the  riparian  owners  of  the  stream  to  the  public,  for 
the  use  and  purpose  of  floating  logs  two  or  three  weeks  of  the  year, 
during  the  swollen  freshets,  over  the  rapid  current  of  the  river,  in 
such  a  manner  as  to  endanger  and  seriously  injure  the  dams  of  fac- 
tories and  mills  scattered  all  along  the  course  of  the  river. 

The  court  say  that  this  principle  would  be  confined  to  a  few 
individuals,  the  owners  of  land  on  the  river,  and  the  owners  of  four 
or  five  saw  mills  upon  it,  and,  therefore,  would  be  in  no  sense  a 
public  right,  to  be  enjoyed  by  the  public  at  large,  and  it  could  only 
be  enjoyed  for  a  few  days  in  the  year,  and  that  when  the  river  is 
swollen  to  five  times  its  usual  size. 

a 

There  is  no  question  of  this  kind  arising  in  this  case,  but  the  cas6 
has  a  strong  bearing  against  the  claim  of  defendant  in  error.  The 
time  may  come  when  the  lands  upon  Big  creek  shall  be  adorned 
with  the  most  beautiful  country  seats,  with  lawns  and  groves,  and 
structures  of  taste  and  costliness,  yet  the  bed  of  the  stream  will 
remain,  and  some  mill  owner  upon  Cache  may  demand  the  right  to 
destroy  all  this  beauty,  in  order  to  give  him  a  free  passage  for  hii 
saw-logB. 
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The  cases  in  31  Maiire  and  2  Michigan,  are  based  npon  grounds 
we  cannot  sanction,  while  those  cited  from  New  York  are  placed 
upon  the  more  practical  ground  of  user.  To  this  principle  we  do 
not  perceive  any  objection,  but  this  case  is  not  within  it. 

It  may  be,  we  are  under  a  mistaken  impression  as  to  the  true 
facts  of  this  case,  the  record  being  so  barren;  but,  taking  the 
record  as  it  is,  we  cannot  perceive  the  least  ground  on  which  to 
base  the  claim  of  the  defendant  in  error,  and  do  not  think  he  was 
entitled  to  an  injunction  in  the  first  instance,  certainly  not  to  a 
decree  making  it  perpetual.  There  was  error  in  so  decreeing,  and 
for  the  error  the  decree  must  bo  reversed  and  the  cause  remanded. 

Decree  reversed. 

m 

NoTB.— The  decision  in  Brown  v.  Chadboume^  tupra^  was  followed  and  approved  by  the  same 
oonrt  in  TYeat  ▼.  Lord,  42  Maine,  662.  Bat  It  is  farther  held  In  both  cases  that,  while  capacity 
to  float  logs  at  certain  intervals  will  render  a  stream  a  highway  for  the  purpose,  yet,  if  sach 
stream  is  incapable  of  being  osed  withont  traveling  on  Its  banks  to  propel  the  logs,  there  is 
no  public  servitude.  However,  an  occasional  necessity  to  use  the  banks  will  not  destroy  the 
public  right.  The  Maine  courts  have  uniformly  held  that  capacity  to  float  logs  renders  a 
stream  a  public  highway.  See  VeazU  v.  Dwind,  SO  Maine,  484 ;  Berry  v.  CarU^  8  Maine,  269 ; 
Kn^  V.  Chaktner,  42  Maine.  150;  Laney  v.  Clifford,  54  Maine,  489. 

In  addition  to  the  cases  cited  in  the  opinion,  there  are  the  following  cases  touching  the 
point  at  issue :  In  QurtJU  v.  Ettder,  14  Barb.  511,  it  appears  that  the  stream  in  its  natural  state 
was  not  capable  of  floating  a  log,  although  when  swollen  by  freshets  it  would  bear  up  a  raft, 
and  the  court  held  that  it  was  not  a  public  highway.  See  also  Rhodw  v.  OUi$,  88  Ala.  678.  The 
latest  decision  in  New  York  is  that  of  the  court  of  appeals,  in  Morgan  v.  King,  85  N.  Y.  454. 
The  facts  of  the  case  are  given  In  the  above  principal  case,  where  the  decision  of  the  supreme 
court  is  noticed.  The  following  rule  was  laid  down  by  the  court  of  appeals :  '-'•  The  true  ml« 
is,  that  the  public  have  a  right  of  way  in  every  stream  which  is  capable,  in  its  natural  state  and 
Its  ordinary  volume  of  water,  of  transporting,  in  a  condition  flt  for  market,  the  products  of 
the  forests  or  mines,  or  the  tillage  of  the  soil  upon  its  banks.  It  is  not  essential  to  the  right, 
that  the  property  to  be  transported  should  be  carried  in  vessels,  or  in  some  other  mode 
whereby  it  can  be  guided  by  the  agency  of  man,  provided  it  can  ordinarily  be  carried  safely 
without  such  guidance.  Nor  is  it  necessary  that  the  stream  should  be  capable  of  being  thus 
navigated  against  its  current,  as  well  as  in  the  direction  of  its  current.  If  it  is  so  far  naviga- 
ble or  floatable.  In  its  natural  state  and  Its  ordinary  capacity,  as  to  be  of  public  nee  in  the 
transportation  of  property,  the  public  claim  to  such  use  ought  to  be  literally  supported.  Nor 
is  it  essential  to  the  easement  that  the  capacity  of  the  stream,  as  above  deflned,  should  be 
continuous,  or,  in  other  words,  that  Its  ordinary  state,  at  all  aeatmut  of  the  year.,  should  be  such 
as  to  make  it  navigable.  If  it  is  ordinarily  subject  to  pwiodical  fluctuations  in  the  volume 
and  height  of  its  water,  attributable  to  natural  causes,  and  recurring  as  regularly  as  the 
seasons,  and  if  its  periods  of  high  water  or  navigable  capacity  ordinarily  continue  a  snfllcient 
length  of  time  to  make  it  useful  as  a  highway,  it  is  subject  to  the  public  easement."  The 
Backet  river  was  held  not  to  be  navigable,  even  within  the  liberal  rule  above,  aa  it  was  not 
capable  of  floating  even  single  logs,  except  during  seasons  of  high  water,  which  were  about 
two  months  in  a  year ;  and  the  logs  so  floated  had  to  be  aided  in  their  passage  by  men  in  skiflh^ 
canoea,  or  on  shore,  and  then  the  logs  were  sometimes  badly  iqjured,  and  the  ends  wert 
more  or  less  broomed  up. 

In  California  It  is  held  that  a  stream  having  capacity  to  float  only  logs,  whether  oontin» 
oualy  or  periodically,  is  in  no  sense  navigable.  American  Bip€r  Water  Ob.  y.  Ameden,  6  Cal.  448 
In  Barclay  RaUroad,  etc.,  v.  Ingraham,  86  Penn.  St.  201,  it  is  said,  argwndo,  that  streams  arc 
navigable  if  of  sulficient  capacity,  at  any  stages  of  water,  to  be  used  for  the  transportation  of 
iunber  or  other  goods.    In  Tennessee  it  is  held  that  the  public  have  an  easement  in  shalloir 
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which  tre  of  raffldent  depth  for  valvabU  floatage,  as  for  rafta,  flat-boata,  and  perhapa 
of  lighter  draft  than  ordinary.  Stuari  ▼.  dark^  S  Swan,  16 ;  JEbiet  v.  Bumu,  6 
Flomp.  864.  The  Soath  Carolina  oonrta,  while  declining  to  define  a  **  navigable  **  ■tream.  Mid 
that  that  vonld  not  be  a  nayigable  stream,  the  nataral  obstructlona  of  which  prevented  the 
paMage  of  any  boats  whatever.    CcMs  v.  Wadlington^  1  McCord,  5S8. 

The  mere  fact  that  a  stream  has  been  made  navi/^ble  by  artificial  means,  aa  by  widening  or 
deepening,  by  the  owner  of  the  bed  and  banks,  will  not  render  it  a  highway  where  it  waa  not 
so  before.    Wadnoorth  v.  amUh^  11  Maine,  878 ;  VeaxU  v.  Dwind,  50  Maine,  479 ;  Morgan  v 
Alii^,  35  N.  Y.  454. 

The  right  to  raft  logs  down  a  stream  does  not  indade  the  right  of  booming  them  npon  pri- 
vaie  property  for  safe  keeping  and  storage.    Lorman  v.  Beruon^  8  Mich.  18. 

Above  tide  water  the  onus  of  proving  that  a  stream  is  pablic  and  navigable  is  on  the  party 
daimlng  that  it  is ;  the  presumption  being  that  fresh  water  streams  are  not  navigable.  But 
when  the  facts  are  ascertained,  it  is  a  question  of  law  for  the  court  whether  a  sdream  is  a  pub- 
lic highway.    BAodes  v.  OtU,  83  Ala.  67& 

In  determining  whether  a  stream  is  navigable,  inquiry  should  be  made  aa  to  the  following 
poinu :  whether  it  is  fitted  for  valuable  fioatage ;  whether  the  public  generally,  or  only  a  few 
individuals,  are  interested  in  the  transportation  on  it ;  whether  any  great  public  interests  are 
involved  in  the  use  of  it  for  transportation ;  whether  its  capacity  for  floatage  continues  for 
periods  long  enough  to  make  it  susceptible  of  use  beneficially  to  the  public;  whether  it  has 
been  previously  used  by  the  people  generally,  and,  if  so,  how  lung;  how  it  was  considered 
and  treated  in  the  government  survey ;  and  whether,  if  declared  public,  it  will  probably  be  of 
pQbUc  use  for  carriage  in  future.    Bhodes  v.  OUs,  88  Ala.  ff28.— Bsp. 


Illikoib  OsiTTRAL  Railboab  Compaky,  appellant,  y.  Slateov. 

(Mm.  188.) 
BfUPiroada — contrHmiory  nefiigenee  — poBaeng&r. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a  passenger 
it  appeared  that  the  train,  upon  which  deceased  was  traveling,  having 
stopped  at  a  station,  remained  a  reasonable  time  for  passengers  to  alight, 
but  he,  not  availing  himself  of  the  opportunity,  waited  until  the  train  began 
to  move,  when,  in  attempting  to  leave  the  cars,  he  was  fatally  injured.  ReJd^ 
that  the  company  was  not  liable,  there  being  no  proof  of  mismanagement 
of  the  train  or  ciu^less  conduct  of  the  employes. 

Action  on  the  case  broaght  to  the  Perry  circuit  court,  by  Susan 
Slatton,  administratrix  on  the  estate  of  John  W.  Slatton,  against 
the  Illinois  Central  Railroad  Company,  to  recover  damages  for 
having  caused  the  death  of  the  intestate,  by  the  negligent  manage- 
ment of  a  train. 

There  were  two  counts  in  the  declaration,  one  alleging  that  while 
deceased  was  using  due  care  when  alighting  from  the  train  at  Tama« 
roa,  the  tram  was  suddenly  and  violently  started  forward,  by  means 
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whereof  deceased  was  thrown  under  the  wheels,  and  injured  so  that 
he  died. 

In  the  other  count  it  is  alleged,  that  as  deceased  was  about  to 
alight  from  the  train,  using  due  care,  he  was  violently  pushed  oft 
by  the  servants  of  the  company  in  charge  of  the  train,  whereby  he 
was  thrown  under  the  wheels,  receiving  a  fatal  injury. 

The  general  issue  was  pleaded  and  the  cause  tried  by  a  jury,  who 
found  for  the  plaintiff,  and  assessed  the  damages  at  |1,166. 

A  motion  for  a  new  trial  was  overruled,  and  Judgment  rendered 
on  the  verdict,  to  reverse  which  the  defendants  appeaL 
'    The  opinion  states  the  rest  of  the  case. 

O^orge.  W.  HdUj  for  appellant. 

Mhoard  V.  Pierce  and  WiUiam  M.  Christian,  for  appellee. 

Bbxesb,  J.  (after  stating  facts.)  There  was  much  testimony 
heard,  and,  as  usual  in  such  cases,  not  entirely  harmonious. 

The  rule  of  law  need  not  be  repeated,  that,  to  justify  a  recovery 
in  this  action,  the  allegations  of  the  plaintiff  must  be  sustained  by 
the  evidence ;  and  when  the  evidence  is  conflicting,  the  verdict 
must  stand,  unless  it  shall  appear  that,  although  it  is  conflicting, 
the  weight  is  decidedly  in  favor  of  the  defendant. 

The  first  count  charges  as  negligence  on  the  part  of  the  defend- 
ants, that  while  deceased  was  leaving  the  car,  using  due  care,  the 
train  was  suddenly  and  violently  started  forward,  by  means  whereof 
he  was  thrown  under  the  wheels,  and  so  injured  as  to  cause  his 
death. 

It  can  not  be  claimed  that  the  evidence  tends,  in  the  slightest,  to 
substantiate  this  charge — ^no  witness  has  spoken  to  that  point,  con- 
sequently, these  allegations  are  not  sustained. 

The  second  count  charges  that  the  deceased  was  violently  pushed 
off  the  train  by  the  servants  of  the  defendants  in  charge  of  the 
train,  whereby  he  was  thrown  under  the  wheels,  and  was  injured 
fatally. 

The  case  was  put  to  the  jury  mainly  on  this  count.  The  theory  of 
the  plaintiff  evidently  was,  that  some  employe  of  the  company  used 
force  in  putting  the  deceased  off  the  train  while  it  was  in  motion, 
and  it  was  so  put  to  the  jury  by  the  first  instruction  asked  by  the 
plaintiff. 
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If  there  existed  reasonable  groundB  for  the  hypothesis  of  the 
second  coant,  the  civil  aathorities,  indeed,  the  whole  people  of 
Tamaroa,  were  greatly  remiss  in  their  duty,  in  not  pursuing  the 
offender  in  order  to  his  prompt  punishment,  for  it  was  murder,  most 
foul  and  terrible.  It  cannot  be  possible  that  such  a  fiend  was 
employed  by  this  company  in  their  service. 

John  W.  Parlier,  in  his  testimony,  gives  some  color  to  this  theory, 
and  so  does  Robert  Murray,  a  lad  about  sixteen  years  of  age  when 
the  accident  occurred,  in  a  slight  degree,  when  he  says  there  was 
some  man  on  the  car  platform  behind  deceased ;  thought  it  was 
some  man  belonging  to  the  train — ^the  brakeman  or  conductor ;  did 
not  see  him  after  deceased  fell ;  when  he  first  saw  deceased,  he  was 
standing  with  one  foot  on  the  car  steps,  and  one  foot  on  the  station 
platform,  with  one  hand  on  the  railing ;  the  man  had  on  a  cap  ;  did 
not  see  any  badge  on  it ;  thought  he  was  a  brakeman  or  conductor; 
had  seen  him  pass  through  on  the  train  before,  several  times;  he 
(the  man)  was  standing  on  the  car  platform;  did  not  say  or  do  ar;^« 
thing  to  the  deceased;  saw  deceased  get  off;  thought  he  ha*  me 
foot  on  the  platform  of  the  station;  the  train  had  moved  eigbteer 
or  twenty  feet.  On  his  cross-examination,  he  says  the  man  was  a 
low,  heavy  set  man  ;  he  also  says  there  were  two  cars  behind  the 
one  he  (meaning,  evidently,  the  deceased)  was  on,  and  anothei, 
which  would  make  three  cars,  when  the  proof  is  overwhelming, 
deceased  came  out  of  the  car  next  forward  of  the  last  car. 

It  is  fully  proved  that  no  employe  on  the  train  could  have  inter- 
fered with  the  deceased,  in  any  particular,  unless,  possibly,  GlasH- 
ford,  who  states  he  did  leave  his  station,  which  was  on  the  front 
end  of  the  last  car,  and  got  out  on  the  station  platform  at  Tamaroa, 
and  passed  through  one  or  two  cars  to  regain  his  position,  and  he 
testifies  he  did  not  see  or  touch  any  soldier  getting  off,  nor  say  any- 
thing to  any  one  of  them  who  got  off  at  Tamaroa,  and  knew  nothing 
of  the  occurrence  until  he  was  told  of  it  by  a  soldier. 

The  second  witness  for  plaintiff,  Mr.  Corgan,  gives  a  very  full 
and  clear  account  of  the  occurrence,  of  which  he  was  an  eye  wit- 
ness. He  says  he  saw  the  deceased  when  he  was  injured;  was 
within  fifteen  feet  of  him;  was  on  the  platform  opposite  to  him, 
at>out  six  feet  from  him,  when  he  fell;  he  was  in  the  car  with  the 
soldiers;  saw  him  when  he  came  out  of  the  car;  seemed  to  be 
feeble,  and  held  on  to  the  railing  of  the  car;  as  he  came  out  of 
the  car  door  a  man  took  hold  of  his  arm,  apparently  for  the  pui^ 
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pose  of  helping  him  off;  he  seemed  to  be  aiding  the  deceased,  and 
helping  him  to  get  off;  saw  no  badge  by  which  to  distinguish  him 
as  belonging  to  the  railroad;  saw  him  open  the  door  and  assist 
deceased  to  get  off;  deceased  was  holding  on  to  the  railing,  and 
was  holding  on  to  it  when  he  fell;  train  was  moying  slowly  when 
he  came  out  of  the  car;  seemed  to  be  just  starting  when  he  came 
out;  it  was  about  noon.  On  his  cross-examination,  he  says  there 
was  nothing  unusual  about  the  conduct  of  the  train,  except  that 
there  was  a  large  crowd  of  people  on  the  platform;  saw  James,  the 
brother  of  deceased,  same  day;  when  he  first  saw  deceased,  he  was 
inside  of  the  car;  saw  some  man  helping  him  who  appeared  to  be 
friendly;  deceased  stepped  down  the  steps,  holding  on  to  the  rail- 
ing with  his  hands,  and  got  both  feet  on  the  station  platform;  he 
would  not  have  got  hurt  if  he  had  not  held  on  to  the  railing  after 
he  got  off  the  steps;  held  on  to  the  railing  with  both  hands;  was 
pulled  along  twelve  or  fifteen  feet  when  he  fell  down;  think  both 
feet  were  on  the  station  platform. 

In  connection  with  this  testimony,  and  strongly  corroborative 
thereof,  is  the  evidence  of  D.  C.  Barber,  a  witness  for  the  defense, 
and  known  as  a  prominent  and  intelligent  citizen  of  Tamaroa.  He 
says  he  saw  deceased  the  day  he  was  hurt;  saw  the  occurrence;  the 
train  stopped  some  time;  the  soldiers  were  getting  off  and  meet- 
ing friends,  and  there  was  a  good  deal  of  bustle;  saw  the  man  com- 
ing out  of  the  car  door;  one  or  two  men  in  the  garb  of  soldiers  were 
helping  him,  as  he  seemed  to  be  feeble;  he  stepped  on  the  steps, 
and  then  got  on  to  the  platform;  he  held  on  the  railing  too  long,  and 
was  dragged  some  distance  before  he  fell;  witness  started  to  catch 
him,  but  he  lost  his  hold  before  witness  could  get  to  him;  his  head 
was  struck  by  the  steps,  or  some  part  of  the  train,  after  he  fell;  in 
tr3ring  to  rise,  his  leg  got  under  the  car  and  was  crushed;  saw  him 
when  he  came  on  the  platform ;  soldiers  were  helping  him  and  had 
hold  of  him;  the  train  was  in  motion,  and  he  would  not  let  go 
of  the  railing,  and  was  dragged  down;  don't  know  who  the  persons 
were  that  were  holding  him;  they  were  dressed  as  the  other  soldiers; 
he  was  stepping  down  the  stairs  very  carefully;  heard  no  remark 
made  to  him;  saw  no  one  push  him  or  shove  him;  all  that  was  done, 
seemed  to  be  with  a  friendly  design;  thinks  they  had  their  hands 
under  his  arm  to  help  him. 

On  his  cross-examination,  he  says  he  was  standing  on  the  depot 
platform;  two  persons  seemed  to  be  assisting  deceased;  judged  they 
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weie  soldiers,  from  their  garb;  deceased  stepped  on  the  platform 
with  his  feet;  his  feet  got  on  the  platform  (station),  and  by  reason 
of  his  holding  on  to  the  railing,  he  was  dragged  along  and  palled 
down;  it  was  the  noon  train,  going  south;  was  there  when  the  train 
came  np,  and  it  stopped  longer  than  usual;  a  good  many  got  off, 
and  friends  were  meeting  them;  did  not  see  any  badge  on  the  oaps 
of  the  soldiers  or  persons  who  were  helping  the  deceased. 

This  testimony  of  Mr.  Corgan,  the  plaintifPs  witness,  and  Mr* 
Barber,  the  defendants'  witness,  explodes  the  theory  that  deceased 
was  improperly  dealt  with  by  the  employes  of  the  company,  and 
is  at  variance  with  that  of  Mr.  Parlier,  who  says  he  thinks  deceased 
did  not  have  hold  of  the  railing  when  he  tried  to  get  off  the  oar. 

In  addition  to  this  is  the  testimony  of  Ezra  Woods,  on  the  part 
of  the  defense.  He  says  he  saw  the  accident;  when  coming  back 
from  the  baggage  and  express  car,  he  saw  deceased  coming  out  on 
the  car  platform;  saw  him  stepping  off  the  steps  of  the  car  on  to 
the  depot  platform;  and  just  as  he  fell,  Porter,  who  was  beside  wit- 
ness, said,  ^'  look  there; "  first  noticed  deceased  when  he  was  stepping 
down  the  steps;  he  had  his  hands  on  the  railing;  the  train  was  just 
moving  at  the  time,  very  slowly;  knew  the  brakemen  and  trainmen; 
Mw  no  one  touch  deceased;  several  soldiers  were  on  the  platform 
at  the  time;  witness  was  standing  where  he  could  see;  did  not  hear 
any  one  say  anything  to  him;  train  stopped  longer  than  usual,  two 
or  three  minutes. 

On  his  cross^xamination,  says  when  he  first  saw  deceased,  he  was 
going  down  the  steps;  had  hold  of  the  railing;  could  not  say  that 
his  feet  struck  the  platform;  had  hold  of  the  railing  as  he  fell. 

George  W.  Kenney  testifies  he  was  on  the  platform  when  the  train 
arrived;  it  stopped  from  two  to  five  minutes — longer  than  usual; 
saw  deceased  when  he  was  first  standing  on  the  car  platform;  was 
ooming  out  of  door;  did  not  know  he  was  going  to  get  off  the  train 
until  he  struck  the  station  platform;  saw  him  at  that  time  plainly; 
saw  no  one,  or  heard  any  one  say  or  do  anything  to  him;  three  to 
Ave  soldiers  on  same  platform  of  car;  he  stepped  on  the  steps,  and 
had  hold  of  the  railing  with  his  hands  when  he  stepped  on  the  first 
step;  saw  him  get  on  the  station  platform  with  his  feet,  but  he  still 
held  on  to  the  railing  of  the  car,  and  the  train  dragged  him  from 
six  to  eight  feet;  the  train  had  just  started  when  witness  first  saw 
him;  heard  no  one  say  or  do  anything  to  him;  saw  him  after  the 
train  had  passed;  was  the  second  man  that  took  hold  of  him. 
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Henry  Clay  saw  the  accident;  train  stopped  longer  than  usual; 
saw  the  man  that  was  hurt;  his  impression  is  the  man  was  on  the 
platform  when  the  train  started;  remarked  to  some  one,  when  wit- 
ness saw  him  *' scrambling"  and  clinging  to  the  rail,  that  he  was 
sick  and  would  get  hurt. 

It  was  agreed  by  the  parties  that  Nelson  Holt,  the  station  agent, 
who  was  absent,  would  testify,  if  present,  that  he  had  a  fair  oppor* 
tunity  of  seeing  all  that  happened;  that  he  knew  the  employes  of 
defendants  as  were  at  the  time  running  on  the  passenger  train  pass- 
ing Tamaroa;  that  the  train  in  question  stopped  at  the  station  more 
than  the  usual  length  of  time,  and  long  enough  to  enable  passengers 
to  get  off;  that  deceased  was  not  thrown  or  pushed  off,  or  negli- 
gently jostled  off  by  any  brakeman  or  other  person  employed  on 
that  train;  or  if  done,  witness  did  not  see  it. 

We  think  this  testimony  overthrows  the  theory  on  which  this 
case  is  based,  and  is  so  overwhelmingly  in  favor  of  the  defense,  as 
to  demand  from  the  jury  a  favorable  verdict. 

The  evidence  recited  satisfies  us  that  deceased  had  got  on  to  the 
station  platform,  and  still  clung  to  the  railing  of  the  car  steps,  and 
by  so  doing  was  dragged  to  his  death.  This  was  no  fault  of  the 
company.  No  negligence  can  be  imputed  to  them,  unless  it  be 
shown  that  by  bad  management  of  the  train,  or  careless  conduct  of 
their  employes,  deceased  was  placed  in  a  perilous  situation.  The 
proof  is  abundant  that  the  train  stopped  an  unusual  time;  for  a 
time  sufficient  to  enable  the  passengers  to  leave  it  safely.  If  the 
deceased  did  not  avail  of  this  opportunity,  but  chose  to  attempt  to 
get  off  when  the  train  was  again  in  motion,  and  this  without  the 
direction  or  knowledge  of  any  employe  on  the  train,  it  was  his 
folly,  and  the  consequences  of  it  must  rest  upon  him  alone. 

The  testimony  so  greatly  prepondering  in  favor  of  appellants,  the 
verdict  should  have  been  in  their  favor.  The  court  should  have 
set  it  aside  on  the  motion  for  a  new  trial  It  was  error  to  refuse 
the  motion. 

For  this  error,  the  judgment  is  reversed  and  the  cause  remanded. 
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Habtfobb  Fibb  Insuiulncb  CoMPAirry  appellant,  v.  Waisil 

(MIU.164.) 

FSn  uuurance — efeet  af  renewal — ooThtsbmeUon  qf  pdliey  —  mariffoge, 

A  renewal  of  a  policy  of  fire  insurance  is,  in  effect,  a  new  contract  of  insurance, 
and,  unless  otherwise  expressed,  on  the  same  terms  and  conditions  as  the 
original  policy ;  and  a  notice  that  the  insured  premises  had  become  vacant, 
required  and  given  under  the  original  policy,  should  be  given  again  under 
the  renewed  policy,  the  same  state  of  vacancy  continuing. 

A  mortgage  does  not  come  within  the  provisions  of  a  policy  of  fire  insurance, 
prohibiting,  without  consent,  any  change  **  in  the  title  or  possession  of  the 
property,  whether  by  sale,  voluntary  transfer  or  conveyance.*' 

Action  by  Walsh  against  the  Hartford  Fire  Insuranoe  Company, 
on  a  policy  of  fire  insurance. 
The  facts  appear  in  the  opinion. 

Charles  P.  WtaCy  for  appellants. 
jL  it  Zh  Davis^  for  appellee. 

Walkeb,  J.  This  was  an  action  of  assumpsit,  brought  by 
appellee  to  the  September  term  of  the  Alton  city  court,  against 
appellants,  on  a  policy  of  insurance.  It  appears  that  appellee  was, 
on  the  4th  day  of  June,  1866,  the  owner  of  a  two-story  and  a  one- 
story  frame  dwelling  in  the  city  of  Alton,  and  that,  in  considera- 
tion of  a  premium  paid  the  company,  it  issued  a  policy  of  insurance 
upon  these  houses  to  appellee,  and  insured  the  two-story  house  at 
$1,200,  and  the  one-story  house  at  $500,  for  one  year  from  that 
date,  against  loss  by  fire,  and  in  case  of  loss,  the  money  to  be  paid 
in  sixty  days  after  notice  and  proof  of  loss  ;  that  in  May,  1867,  and 
before  the  policy  expired,  it  was  renewed  for  one  year,  and  it  was 
again,  in  June,  1868,  renewed  for  another  year ;  that  about  the 
23d  of  December,  1868,  the  houses  were  both  destroyed  by  fire ; 
that  in  January,  1869,  notice  of  the  loss  was  given,  and  proof  was 
made  and  rendered  to  appellants,  and  that  the  company  had  failed 
to  pay  the  insurance  money  to  appellee. 

Appellants  pleaded  the  general  issue,  and  gave  notice  that  on  the 
trial  they  would  rely  upon  the  fact  that  the  two-story  house  had 
remained  vacant  and  unoccupied  more  than  thirty  days  before  it 
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■was  burned,  without  giving  notice  as  required  by  one  of  the  oon- 
ditions  of  the  policy,  whereby  it  had  become  void;  that  the  policy, 
tis  to  the  one-story  house,  had  become  void  by  appellee  having 
increased  the  risk  on  the  same  after  the  policy  was  issued,  by 
changing  it  from  a  dwelling-house  to  a  fancy  dry  goods  store  and 
a  dwelling,  and  was  so  used  when  it  was  burned,  and  that  in  viola- 
tion of  the  policy,  appellee  had  made  a  voluntary  transfer  and  con» 
veyance  of  the  insured  premises. 

It  is  urged,  as  one  of  the  conditions  in  the  policy  was,  that,  if  the 
premises  were  vacated  by  the  removal  of  the  owner  or  occupant  for 
a  period  of  more  than  thirty  days,  without  unmediate  notice  to  the 
company  and  consent  indorsed  on  the  policy,  it  should  become  void, 
that  condition  was  violated  by  the  removal  of  appellee  from  the 
two-story  house,  and  subsequent  removal  of  a  tenant  who  occupied 
the  house;  and  that  it  had  remained  vacant  more  than  thirty  days 
without  notice  to  the  company,  and  their  consent  indorsed  on  the 
policy.  That  the  house  did  thus  become  and  remain  vacant  is  not 
contested,  but  it  is  insisted,  and  the  evidence  seems  to  justify  the 
conclusion,  that  notice  was  given  to  the  agents  in  May,  1867,  and 
that  one  of  them  gave  his  verbal  consent.  It  also  appears  that, 
subsequently  to  that  time,  the  agency  was  changed,  and  McPike 
and  Newman  acted  for  the  company  from  that  time  until  the  fire, 
and  there  is  no  pretense  that  any  such  notice  was  given  to  them,  or 
«ny  other  person,  at  or  subsequent  to  the  time  of  the  second 
4*enewal,  which  was  obtained  through  them. 

A  renewal  of  a  policy  is,  in  effect,  a  new  contract  of  assurance, 
und,  unless  otherwise  expressed,  on  the  same  terms  and  conditions 
as  were  contained  in  the  original  policy.  If,  then,  the  property  was 
occupied  when  the  last  renewal  occurred,  it,  under  the  terms  of  the 
policy,  became  the  duty  of  the  assured  to  give  the  same  notice  that 
was  required  in  the  policy,  and  to  obtain  the  consent  of  the  com- 
pany. No  one  could,  for  a  moment,  contend  that  the  consent  given 
a  year  previous  to  the  last  renewal  could  have  bound  the  company, 
had  it  been  a  new  application,  survey  and  policy  granted,  instead  of 
the  renewal.  And  in  what  does  this  renewal  differ  from  the  grant 
of  such  a  policy  ?  The  old  contract  ended  on  the  fourth,  and  the 
renewal  bears  date  the  eighth  day  of  June,  1868,  four  days  after 
the  policy  had  expired.  It  then  appears  there  can  be  no  pretense 
that  there  was  a  continuation  of  the  former  insurance,  but  it  mast 
1)6  regarded  as  a  new  contract,  upon  the  same  terms  and  conditioni 
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aa  entered  into  and  formed  the  original  contract  of  insurance. 
The  argument,  then,  that  the  notice  given  to  the  former  agents  waa 
notice  to  the  company,  and  bound  them,  does  not  apply.  Such, 
notice  and  consent,  although  not  indoi*sed  on  the  policy,  was,  no- 
doubt,  sufficient,  had  the  loss  occurred  under  the  policy  then  in 
force,  but  cannot  operate  to  dispense  with  the  condition  contained 
in  the  new  policy.  It  may  be,  and  we  are  inclined  to  think  that 
these  policies  are  so  far  overloaded  with  terms  and  conditions  that 
they  hardly  amount  to  contracts  to  insure,  but  between  parties  able 
to  contract  they  have  the  right  to  insert  them,  and  when  inserted,, 
we  must  give  them  force  and  effect,  although  we  may  doubt  thft 
propriety  of  persons  taking  policies  so  burdened  with  conditions. 
(The  judge  here  disposes  of  a  question  of  evidence.) 
It  is  again  objected  that  the  court  below  erred  in  rejecting  evi- 
dence that  appellee  had  mortgaged  the  premises  after  obtaining  the 
policy,  without  the  consent  of  the  company.  The  condition  in  the 
policy  which  is  supposed  to  prohibit  the  mortgaging  of  the  pre- 
mises, is  this:  '^  Or  if  any  change  take  place  in  the  title  or  posses 
don  of  the  property,  whether  by  sale,  legal  process,  judicial  decree, 
voluntary  transfer  or  conveyance,  or  if  the  policy  is  assigned,  with- 
out consent  of  the  company  indorsed  thereon."  Does  a  mortgage 
come  within  the  provision  ?  It  is  not  a  sale,  either  in  its  ordinary 
or  technical  sense.  There  is  no  pretense  that  the  title  was  affected 
by  legal  process  or  judicial  dooree,  nor  can  it  be  said  that  there  was,, 
according  to  the  usual  acceptation  of  the  terms,  a  voluntary  trans- 
fer or  conveyance.  In  enforcing  forfeitures,  courts  should  never  search 
for  that  construction  of  language  which  must  produce  a  forfeiture, 
when  it  will  bear  another  reasonable  construction  which  will  not 
produce  such  results.  According  to  popular  use,  these  terms,  nor 
any  of  them,  are  understood  to  embrace  a  mortgage,  and  this  being 
80,  we  would  not  enforce  a  forfeiture,  if  some  one  of  them  could  be 
held  technically  to  embrace  such  an  instrument.  The  Commercictk 
iff».  Co.  V.  Spankn^le^  52  111.  53.  Forfeitures  are  odious  to  the 
law,  and  when  we  see  these  policies  burdened  with  conditions 
rendering  it  exceedingly  difficult  for  the  assured  to  observe  them, 
whether  he  occupies  the  premises  or  not,  we  feel  no  inclination  to 
strain  for  a  construction  of  these  conditions  that  will  defeat  a 
recovery,  but  shall  content  ourselves  by  giving  the  language  a  fair 
and  reasonable  interpretation.  It  is  believed  that  if  the  agents 
would  exercise  more  care  in  the  character  of  the  person  ".hey  insure, 
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and  the  character  and  situation  of  the  property  npon  which  they 
take  risks,  there  would  be  less  necessity  for  so  large  a  number  of 
conditions. 

Whether  the  risk  was  increased  by  using  one  of  the  rooms  in  the 
smaller  house,  is  a  question  of  fact  to  be  determined  by  the  jury 
under  proper  instructions  from  the  court,  and,  as  the  case  will  have 
to  be  passed  upon  by  another  jury,  we  refrain  from  conmienting  on 
the  evidence.  We  are  at  a  loss  to  perceive  how,  by  permitting  the 
two-story  house  to  become  vacant  without  notice  to  and  consent 
from  the  company,  could  invalidate  the  policy  on  the  small  frame 
dwelling.  So  far  as  the  instructions  violated  the  rules  here 
announced,  they  were  erroneous,  and  for  that  reason  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reeened. 


Tatlob,  appellant,  v.  Axomsoir. 
(Mm.ii6.) 

PromiUMry  noU— fraud  in  ineepthn-^faUm  C9iUracL 

Where  a  person  signs  a  paper,  believing  it  to  be  an  ordinary  contract  tct 
service,  which  afterward  proves  to  be,  or  to  contain,  a  n^potiable  promlnory 
note,  such  person,  having  exercised  reasonable  precaution  and  prudence  to 
avoid  fraud  and  imposition,  is  not  liable  on  the  note  to  an  assignee  belbre 
maturity. 

AcnoN  of  assumpsit,  brought  by  appellant  in  the  Jefferson 
circuit  court,  against  appellee,  on  a  promissory  note  for  $140,  pay- 
able to  S.  W.  Barbour,  on  the  1st  of  October,  1868,  with  interest, 
and  bearing  date  the  sixteenth  of  May,  of  the  same  year.  The  ncte 
was  assigned  to  appellant,  without  recourse,  and  the  indorsement 
is  without  date.  The  general  issue,  and  a  plea  that  the  note  was 
obtained  by  fraud  and  circumvention  was  filed,  and  a  trial  was  had 
by  the  court  without  a  jury,  by  consent  of  the  parties.  After 
hearing  the  evidence,  the  court  below  found  for  defendant,  and 
rendered  judgment  for  costs.  A  motion  for  a  new  trial  was  entere<l, 
but  was  overuled  by  the  court,  and  judgment  rendered  on  the 
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Ibding,  and  the  record  is  brought  to  this  court  on  appeal,  and  a  ^ 
reyersal  is  asked. 
The  remaining  facts  appear  in  the  opinion. 

TbnneTy  Ocuey  it  WUbankSy  for  appellant. 

C.  EL  JPoUtan  and  Ji  K.  AJbrighJt^  for  appellee. 

Walkbr,  J.  (after  stating  certain  facts.)  It  appears  that  Bar- 
boar  and  L0WT7  went  to  the  house  of  appellee,  in  the  spring  of 
1868,  and  represented  that  they  were  procoring  agents  to  sell  reap- 
ers, screw-forks  and  mowers,  and  solicited  appellee  to  become  an 
agent  for  their  sale,  in  two  townships.  He  declined,  saying  he 
would  not  become  bound  for  anything;  and  they  represented  that 
they  wanted  no  obligation  of  any  kind.  Appellee  then  assented, 
upon  the  condition  that  he  should  incur  no  liability.  They  agreed 
to  send  implements  to  the  express  office  at  Mount  Vernon,  Jefferson 
county,  in  this  State,  and  he  was  to  incur  no  expense,  or  pay  any- 
thing on  the  machines,  except  express  charges.  The  prices  at 
which  they  were  to  be  furnished,  and  the  commissions  he  was  to 
receive,  were  agreed  upon  at  the  time. 

They  then  proposed  to  give  him  an  agreement  that  would  pro- 
tect him  in  making  sales,  as  the  articles  were  patented.  Barbour 
prepared  an  agreement,  which  was  handed  to  appellee  for  his  signa- 
ture; but  being  unable  to  read  it  without  much  <lifficulty,  he 
requested  that  it  be  read,  which  Lowry  did.  Another  instrument 
was  then  presented,  which  they  assured  him  was  a  duplicate,  when 
he  signed  both  papers.  Appellee  and  one  Allen,  who  was  present, 
both  swear  that  both  papers  were  larger  than  this  note,  and  about 
the  same  size,  and  neither  of  them  resembled  the  note  sued  upon 
in  appearance;  that  they  were  much  larger.  We  are  satisfied  that 
the  testimony  given  by  appellee,  and  corroborated  by  Allen,  estab- 
lish these  facts. 

That  appellee  did  not  design  to  execute  the  note,  and  was  igno- 
rant of  the  fact  that  he  had,  we  think  it  clearly  established  by  the 
evidence.  We  presume  that  Barbour  must  have  attached  the  note 
At  the  bottom  of  the  page,  and  below  another  writing,  and  thu* 
procured  his  signature  to  the  note  without  exciting  the  suspicion  of 
either  appellee  or  Allen,  and  subsequently  detached  it  from  the 
other  written  matter;  that  there  was  a  fraudulent  device  and  trick 
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practiced,  by  which  appellee  was  circumvented,  is  obviooB;  that  it 
was  an  outrageous,  unmitigated  fraud,  we  entertain  no  doibt. 

It,  however,  remains  to  determine  whether  it  constitutes  such  a 
fraud  or  circumvention  as  was  contemplated  in  the  adoption  of  the 
eleventh  section  of  the  chapter  entitled  "  negotiable  instruments.** 
It  is  urged  that  it  is  not,  as  appellee  could  read,  and  it  was  his 
duty  to  have  availed  himself  of  all  the  sources  of  information 
at  his  conamand,  precisely  as  should  the  purchaser  of  personal  pro- 
perty, as  to  its  quality;  and  having  failed  to  do  so,  he  is  estopped 
from  interposing  this  defense.  This  is  not,  we  think,  the  true 
construction  of  this  section  of  the  statute.  At  the  common  law,  a 
person  who  was  thus  imposed  upon  in  the  execution  of  a  negotiable 
instrument,  could  interpose  the  fraud  as  a  defense  only  as  against 
the  payee;  and  it  was  manifestly  the  design  of  the  general  assembly 
to  alter  the  common  law  so  as  to  permit  the  defense  to  be  made  in 
cases  where  it  could  not  at  common  law.  And  it  must  be  that  it 
was  intended  that  the  defense  should  be  extended  even  to  persona 
who  could  read,  where  he  has  observed  reasonable  prudence  and 
precaution,  and  also  to  give  the  defense  against  such  an  instrument 
in  the  hands  of  an  assignee  before  maturity.  These  we  have  na 
doubt,  were  the  changes  designed  to  be  made  by  this  enactmenU 
We  perceive  no  other. 

It  is,  however,  necessary  that  a  person  executing  such  an  instru- 
ment, which  is  procured  by  fraud  or  circumvention,  should  use 
reasonable  and  ordinary  precaution  to  avoid  imposition,  when  the 
suit  is  by  an  indorsee  before  maturity.  If  able  to  read  readily,  he 
should  examine  the  instrument,  or  procure  it  to  be  read  by  some 
one  in  whom  he  can  place  confidence.  If  he  is  unable  to  read,  or 
does  so  with  difficulty,  then  he  may  avail  himself  of  the  usual 
means  of  information,  by  having  it  read  by  some  person  present. 
He  cannot  act  recklessly,  and  disregard  all  the  usual  precautions 
to  learn  the  contents  of  the  instrument,  and  then  interpose  the 
defense  against  an  assignee.  As  to  the  payee,  it  may  be  otherwise. 
Did  appellee  use  ordinary  precaution  ?  It  appears  to  us  that  he 
did.  He  could  read  the  writing  with  much  difficulty,  and  being 
assured  that  it  was  a  contract  in  which  he  incured  no  liability,  he 
desired  it  read,  which  was  done,  and  was  then  assured  that  the  other 
paper  was  a  copy  of  that  which  had  been  read.  While  this  may 
not  be  the  precaution  which  would  have  been  observed  by  an 
unusually  cautious  man,  still,  we  think  he  acted  as  the  great  mass 
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of  men  not  in,  or  educated  to,  business  act  in  such  cases.  And 
he  was  only  required  to  use  reasonable  caution,  such  as  govern 
the  majority  of  prudent  men. 

Had  appellant  called  on  i^^pellee,  he  could  have  learned  that  the 
note  was  procured  by  fraud  or  circumvention.  He  was  applied  to 
by  patent  right  agents,  strangers  to  him,  and  he,  as  a  prudent  man 
should  have  had  his  suspicions  aroused  by  the  fact  that  they  were 
selling  patent  rights,  to  the  same  extent  as  should  appellee.  They 
were  both  acting  with  the  same  men  who  perpetrated  a  gross  fraud 
on  each,  and  both  were  equally  required  to  use  diligence.  We 
think,  under  the  ciremnstanoes,  that  appellant  lacked  prudence  in 
taking  the  note  from  the  payee;  but  be  that  as  it  may,  the  statute 
has  given  the  defense,  and  appellee  may  avail  of  it  against  appel- 
lant. 

It  is  urged  that,  in  case  of  the  purchase  of  personal  property,  the 
vendee  ib  bound  to  use  every  reasonable  precaution  to  ascertain  the 
quality  of  the  thing  sold,  and  hence,  appellee  should  be  held  to  the 
same  degree  of  diligence.  The  proposition  as  to  the  vendee  is  true, 
with  proper  limitations.  It  is  true  where  there  is  only  commenda- 
tion of  the  property  employed,  and  there  is  neither  warranty  noi 
fraud.  But  where  there  is  fraud  employed  by  the  vendor,  and  it 
is  relied  upon  by  the  vendee,  although  not  exercising  the  highest 
degree  of  diligence,  the  fraud  will  absolve  him  from  the  agreement. 
So  in  this  case.  There  was  fraud  to  induce  the  execution  of  the 
note,  and  it  was  relied  upon  by  appellee,  and  being  thus  procured, 
it  was  void  under  the  statute.  This  case  comes  fully  within  the 
eonstruction  given  to  the  statute  by  the  previous  decisions  of  this 
eojatf  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed, 

Hon.— See  JDot$gta$  t.  MutOmff,  4  Am.  Bep.  188,  end  note.— lUp. 

Vol.  V— 16 
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McGooN  e^  al.^  appellants,  v.  Shibk. 

(64  m.  408.) 

Promit$(frif  note  -^gM  eoTUraot^  legal  tmder  aoL 

A.  promifBory  note  executed  subeequent  to  the  passage  of  the  l^gal  tender  act 
of  congress  of  t882,  payable,  in  terms,  in  American  gold,  is  not  diachaiged 
by  a  tender  of  United  States  treasury  notes. 

Bill  in  chancery.    The  case  ifl  stated  in  the  opinion. 

David  Sheenatij  for  appellants. 

Oliver  C*  Oray  and  SmaU  Jb  MUhr^  for  appellee. 

Bbebsb,  J.  The  question  presented  by  this  record  is,  can  a 
promissory  note,  payable,  in  terms,  in  American  gold,  be  discharged 
by  a  tender  of  United  States  treasury  notes,  such  promissory  note 
having  been  executed  subsequent  to  the  passage  of  the  act  of  Feb- 
ruary 25,  1862,  called  the  legal  tender  act? 

This  court  had  occasion,  so  far  back  as  1804,  to  examine  this 
question.  The  first  case  was  that  of  SvU  v.  Kohisaat^  86  111.  130, 
which  was  an  action  at  law  on  a  note  of  this  tenor:  '^  Six  months 
after  date,  I  promise  to  pay  to  Alfred  Hull,  or  order,  seventy-fiye 
dollars,  with  ten  per  cent  interest,  without  defalcation,  for  value 
received,  in  American  gold,''  and  dated  April  1,  1862.  It  was  there 
held,  the  note  was  not  specifically  payable  in  American  gold,  but, 
if  the  words  ''in  American  gold"  had  inmiediately  followed  the 
word  "  dollars,"  in  the  note,  then  it  might  have  been  payable  in 
American  gold  or  its  equivalent,  but  being  connected  with,  and  fol- 
lowing immediately  after,  the  words  "  value  received,"  they  relate 
to  these  latter  words — they  point  out  what  was  the  value  which  the 
maker  had  received  from  the  payee. 

The  next  case  was  that  of  Whetstone  v.  CoUey^  36  HI.  328. 
There  the  note  was  as  follows:  "  On  or  before  the  first  day  of  March 
next,  for  value  received,  I  promise  to  pay  Thomas  CoUey  $150,  with 
ten  per  cent  interest  from  date,  in  gold.     July  17,  1862.^ 

This  note  was  counted  on  as  a  contract  to  deliver  150  gold  dol* 
lars,  and  interest,  averring  that  these  were  of  the  value  of  $50(X 
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There  was  also  a  connt  on  the  note,  as  a  promissory  note,  averring 
the  valae  of  the  tl50  in  gold,  and  interest,  to  have  been  t500  at 
the  maturity  of  the  note.  There  was  also  a  count  in  indebUatua 
(UsumpsU  for  gold  sold  and  delivered;  gold  coin  sold  and  delivered; 
buliion  sold  and  delivered;  money  lent,  and  interest. 

It  was  proved  on  the  trial,  that  gold  was  loaned  to  the  maker  of 
the  note,  and  that,  at  the  date  of  the  transaction,  gold  was  at  a 
pren^lum  of  sixty-seven  cents  over  United  States  legal  tender  notes. 

On  this  evidence,  the  court  assessed  the  damages  of  the  plaintiff 
at  $235.50. 

On  appeal  to  this  court,  it  was  held,  the  court  erred  in  the  mea- 
sure of  damages,  and  that  a  judgment  on  a  promissory  note,  paya- 
ble in  gold,  in  express  terms,  could  be  entered  up  for  the  face  of 
the  note,  and  interest,  in  dollars  only,  and  that  the  value  of  gold 
over  legal  tender  notes  was  not  a  subject  for  consideration  in  an 
action  brought  on  such  a  note. 

The  next  case  was  Humphrey  v.  Clementy  44  HI.  299,  in  chancery, 
for  the  specific  performance  of  a  contract  for  the  sale  and  convey- 
ance of  a  tract  of  land,  in  which,  by  its  tenor,  the  purchase-money 
was  to  be  paid  in  gold. 

It  was  held,  the  contract  could  be  discharged  by  the  payment  of 
the  price  agreed  upon  in  legal  tender  notes,  and  a  specific  perform* 
ance  was  decreed,  such  notes  having  been  tendered  in  performance. 

These  cases  announced  the  view  this  court  entertained  and 
endeavored  to  enforce  by  such  arguments  as  were  deemed  sound 
and  applicable. 

The  record  before  us  shows  an  application  by  the  debtor  party  to 
chancery,  to  relieve  him  from  paying  a  note,  the  consideration  of 
which  was  American  gold  loaned  to  him  by  the  appellant,  on  his 
written  promise  to  pay  the  same  in  like  coin,  and  to  compel  appel- 
lant to  receive  legal  tender  notes  in  discharge  thereof. 

On  the  authority  of  the  cases  cited,  we  should  have  been  com- 
pelled to  hold,  the  maker  of  the  note  had  this  right,  and  that  he 
might  come  into  a  court  of  equity  to  enforce  it.  That  a  party  who 
has  placed  an  encumbrance  upon  his  property,  as  in  this  case,  by  a 
deed  of  trust,  may  come  into  a  court  of  equity  to  obtain  the  removal 
uf  the  encumbrance,  will  not  be  denied;  and  so  coming,  he  must 
have  the  principles  of  law,  when  they  apply,  administered  to  him. 

Since  the  decision  of  these  cases,  the  questions  involved  in  them 
have  been  considered  and  determined  by  the  supreme  court  of  the 
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United  States,  in  two  cases,  the  conclusions  in  which  are  directly 
opposed  to  the  views  we  have  expressed  in  the  cases  cited. 

The  first  case  is  Brons<yii  v.  liocleSj  7  Wallace,  229,  and  the  other, 
Butler  V.  ITorwUZy  id.  258. 

In  the  case  first  named,  the  contract  was  entered  into  previous  to 
the  passage  of  the  legal  tender  act  of  February  25,  1862,  and  was 
for  the  payment  of  a  certain  sum  in  gold  and  silver  coin,  lawful 
money  of  the  United  States,  and  the  question  was,  "  Was  Bron- 
sou  bound  by  law  to  accept  from  Rodes  United  Slates  notes  equal 
in  nominal  amount  to  the  sum  due  him,  as  full  ])erformance  and 
satisfaction  of  a  contract  which  stipulated  for  the  payment  of  that 
sum  in  gold  and  silver  coin,  lawful  money  of  the  United  States  ?  " 

This  question  was  fully  argued  by  the  chief  justice,  in  delivering 
the  opinion  of  the  majority  of  the  court,  and  was  answered  by 
saying,  that  upon  a  reasonable  construction  of  the  legal  tender  act, 
compared  with  other  acts  of  congress,  it  must  be  held  to  sustain 
the  proposition,  that  expi-ess  contracts  to  pay  coined  dollars  can 
only  be  satisfied  by  the  payment  of  coined  dollars.  They  are  not 
^'debts''  which  may  be  satisfied  by  the  tender  of  United  States 
notes. 

In  the  subsequent  case  of  JBuUer  v.  ITorwiiZj  supra^  which  was 
an  action  upon  a  contract  payable  in  gold  and  silver,  entered  into 
prior  to  the  passage  of  the  legal  tender  act,  the  majority  of  the 
court  say,  i*eferring  to  the  case  of  Bro7isa7i  v.  RodeSy  supra,  that 
under  the  existing  laws  of  which,  in  respect  to  legal  tender,  the 
constitutionality  is  assumed,  damages  may  be  properly  assessed  and 
judgment  rendei*ed,  so  as  to  give  full  effect  to  the  intention  of  par- 
ties as  to  the  medium  of  payment,  and  when  it  appears  to  be  the 
clear  intent  of  a  contract,  that  payment  or  satisfaction  shall  be 
made  in  gold  and  silver,  damages  should  be  assessed  and  judgment 
rendered  accordingly. 

No  distinction  is  made  as  to  the  time  when  such  contracts  may 
have  been  entered  into.  The  intent  of  the  paities  is  to  govern, 
and  if  it  clearly  appears  the  intention  was  to  pay  in  gold,  the  court 
will  so  enforce  the  contract. 

In  construing  an  act  of  congi-ess,  its  force  and  effect,  the  supreme 
court  of  the  United  States  is  the  highest  and  most  authoritative 
tribunal  known  to  our  laws,  and  to  which  other  courts  habitually 
defer.  Decisions  of  that  court,  on  the  meaning  of  an  act  of  con* 
gress,  must  override  those  of  the  supreme  court  of  a  Stiite  on  the 
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aame  sabject,  and  the  decisions  cited  overrule  those  of  this  coart  in 

MtU  Y.  KoUaat^   Whetstone  v.  CoUeyy  and  Humphrey  v.  ClemerU^ 

8i'pray  and  mnst  be  regarded  as  declaring  the  law  of  this  case.     The 

Doti"  was  payable  in  American  gold,  and  in  that  medium  alone, 

without  the  consent  of  the  payee,  could  it  be  paid  and  satisfied. 

The  court  erred  in  holding  the  tender  of  treasury  notes  sufficient, 

and  a  compliance  with  the  contract,  and  for  this  error  the  decree 

must  be  reversed.    As  the  bill  contains  no  equity,  it  must  be  dis- 

missed^  and  appellant  remitted  to  his  rights  under  the  deed  of  trust. 

Appellant  will  recover  his  costs. 

Decree  reversed. 


CA27DSB,  SiWJLSi  &  Co.,  appellants,  v.  Desbb  A  Co. 

(MnL4».) 

Trade  mark,  what  amtUtutes — iitfringement — name  qfplaee — letteri  andflffure$. 

Any  word  or  phrase  used  in  circulars,  price  lists  or  advertisements  to  designate 
a  manufiictured  article,  but  not  placed  upon  the  article,  does  not  constitute  a 
trade  marie 

The  use  of  A  trade  mark  consisting  of  the  words  '*  Candee,  Swan  &  Co./'  in  a 
semi-circular  form  above  the  words  ^  Moline,  HL  "  is  no  infringement  upon  a 
trade  mark  consisting  of  the  words  "  John  Deere/'  In  a  semi-circular  form 
above  the  words  "  Moline,  Dl." 

The  term  **  Moline"  in  **  Moline  plow"  is  generic,  Moline  being  the  name  of 
the  place  where  the  plow  is  manafactured,  and  is  not  susceptible  of  ezclusivs 
use  as  a  trade  mark. 

The  combination  of  letters  and  figures,  A  No.  1,  A  X  No.  1,  No.  1,  X  No.  1, 
No.  3,  and  B  No.  1,  respectively,  used  originally  for  the  purpose  of  designa- 
ting the  quality  of  manufactured  articles,  are  not  susceptible  of  exclusive 
use  as  a  trade  mark. 

Bill  in  chancery  for  an  injunction  and  an  accounting.    The  factf 
are  fully  set  forth  in  the  opinion. 

James  Granty  O.  Whitaker  and  Ira  O,  Wilkinsan^  for  appellants, 
cited,  Amoskeag  Manufacturing  Co.  v.  Spear ^  2  Sandf.  (S.  C.)  599; 
Stokes  V.  Landgraffy  17  Barb.  608;  Pierce  v.  Franhs^  10  Jur.  R.  2b; 
Williams  v.  Johnson^  2  Bosw.  1 ;  Upton  on  Trade  Marks,  26,  98,  99; 
T7te  Collins  Co.  v.  Cotoen^  3  Kay  &  Johns.  428;  Brooklyn  White 
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Lead  Co.  v.  Maswry^  26  Barb.  418;  Howe  v.  Hoim  Machine  Co.j  60 
id.  236;  Burgess  v.  Burgess^  11  Eng.  Law  &  Eq.  260;  Nenjoman  v. 
XftjorJ,  49  Barb.  691;  Burnett  v.  PhaJUm^  9  Bosw.  192;  TFb(/fe  v. 
QouLard^  18  How.  Pr.  64;  Corwiny.  Dcdy^  1  Bosw.  222;  Bininr 
ger  v.  TFa<^/6«,  28  How.  206;  Marina  v.  SUverhcky  89  Eng.  Law  & 
Eq.  614;  Perry  v.  IHteJU,  6  Bea.  66;  Mtridge  v.  TP^fo,  13  How.  386; 
Partridge  v.  Menckj  2  Barb.  Ch.  R.  101 ;  Bidding  v.  J?bi«,  8  Simons, 
477;  Town  v.  Stetson,  6  Abb.  (N.  S.)  218;  jFhfter  v.  JEbber,  49  Barb. 
367;  Rogers  et  al.  y.  Taintor,  97  Mass.  291;  Bony.  Law  Die.  Trade 
Mark;  Singleton  v.  BoUen^  3  Dong.  393;  Canham  y.  Jones,  2  Vea. 
A  Beames,  218;  TJiomson  y.  Winchester ,  19  Pick.  214;  Dan.  Ch. 
Prao.  1764;  Eden  on  Injunc.  226;  Newman  y.  Alvord,  49  Barb. 
588;   Wolfe  y.  Oofdard,  18  How.  64. 

John  B.  SawUy  and  George  W  Pleasants,  for  appellees,  cited, 
Upton  on  Trade  Marks,  26,  27,  47;  Oorwin  y.  Bah/,  7  Bosw.  222; 
JSoioe  y.  The  Howe  Marine  Co.,  60  Barb.  236;  Newman  y.  Alvord^ 
49  id.  691;  T'A^  Amoskeag  Manufacturing  Co.  y.  Spear,  2  Sandf. 
S.  C.  R.  699;  Burgess  y.  Burgess,  17  Eng.  Law  &  Eq.  267;  Sykes  y. 
Sykes,  3  B.  A  C.  641 ;  Bodgers  y.  Nowill,  6  Mann.  6r.  &  Scott  (C. 
B.),  109;  Crq/lf  v.  2>ay,  7  Beayan.  84;  Williams  y.  Johnson,  2  Bosw. 
1;  Thy^ory.  Carpenter,  2  Sandf.  Ch.  R.  603;  (7oa^  y.  Holhrook,  id* 
586;  CtorA;  v.  CtorA:,  26  Barb.  76;  Mtridge  v.  Wells,  4  Abb.  Pr.  R. 
144;  Upton  on  Trade  Marks,  97,  137,  138;  Brooklyn  White  Lead 
Co.  y.  Masury,  26  Bosw.  416;  Burnett  y.  Phalon,  9  Bosw.  197; 
Bradley  y.  Norto7i,  33  Conn.  166;  Collins  v.  Cowen,  4  Kay  A 
Johns.  428;  Stokes  y.  Landgraff,  17  Barb.  608;  MtUington  y.  i'ba, 
3  My.  L.  &  Cr.  338;  Crawshay  y.  Thompson,  4  Mann.  &  Gr.  367; 
Coffeen  y.  ^runton,  4  McLean,  616;  Oovt  y.  Aleplogu,  6  Beay. 
69;  OiUott  y.  JEsterbrook,  47  Barb.  466;  Messerole  y.  7yn5«r^,  4 
Abb.  (N.  S.)  410;  Tbton  y.  Stetson,  6  id.  218;  ^me«  v.  King,  2  Gray, 
379. 

Breese,  J.  This  was  a  bill  in  chancery,  exhibited  in  the  Rock 
Island  circuit  court  by  John  Deere  and  others,  claiming  to  be  manu- 
facturers of  plows  at  Moline,  in  this  State,  known  by  the  trade  and 
by  the  community,  whereyer  sold  and  used,  as  the  *'  Moline  Plow,** 
and  against  Candee,  Swan  &  Co.  other  manufacturers  of  the  same 
implement,  at  the  same  place.  The  object  of  the  bill  was  to  enjoin 
defendants  from  pirating  their  trade  mark,  to  their  injury,  and  from 
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making,  branding  and  selling  their  plows  as  the  Moline  plow,  and 
for  an  account. 

The  bill  alleges  that  complainants  have,  at  great  expense,  and 
through  the  large  experience,  skill  and  ingenuity,  and  untiring 
energy  and  industry  of  John  Deere,  brought  their  plows  to  great 
perfection,  and  have  been  made  acceptable  to  the  public;  Ikat  they 
are  made  of  various  qualities,  sizes  and  patterns,  and  distinguished 
by  different  names,  letters  and  numbers,  originated  and  applied  to 
them  respectively  and  exclusively,  and  placed  upon  their  plows  by 
John  Deere  and  his  associates,  that  they  are  sold,  used  and  known 
by  the  trade  and  conmiunity,  wherever  they  are  sold  and  used,  as 
the  ^'  Moline  Plow,"  and  not  by  the  name  and  style  of  the  manu- 
facturers, and  are  so  advertised  in  newspapers,  circulars,  price  lists 
and  agricultural  works  and  periodicals,  and  by  their  agents  and 
others  selling  them,  and  that,  upon  all  of  their  plows,  there  is  branded 
or  stenciled  upon  the  sides  of  the  beam,  under  the  names  of  the 
manufacturers,  or  some  one  of  them,  which  differed  at  different 
times,  in  a  straight  horizontal  line,  and  in  plain  capital  letters,  the 
words  ^* Moline,  111.;"  that,  by  this  name,  the  Moline  plow  has 
acquired  a  national  reputation,  and  is  in  great  favor,  and  commands 
a  ready  sale  at  a  fair  profit.  It  is  further  alleged,  that  until  the 
last  year,  no  other  plows  than  those  manufactured  by  complainantii 
were  ever  branded,  stenciled,  advertised,  sold,  used,  or  in  any  man- 
ner known  as  the  "  Moline  Plow,"  nor  until  the  last  year  was  there 
any  other  plow  factory  at  Moline  than  that  with  which  John  Deere 
has  been  connected;  and  complaints  say  that  they  have  succeeded 
to  all  the  rights  that  ever  pertained  to  John  Deere  and  his  associates 
in  this  manufacture  and  business,  and  hoped  they  might  continue 
to  have  and  enjoy  the  benefits  and  advantages  of  the  reputation  so 
acquired,  and  of  the  name  and  trade  marks  so  given  and  used, 
exclusively,  and  without  molestation.  The  bill  then  charges,  that 
the  defendants,  sometime  in  1866,  commenced  the  business  of  manu- 
facturing plows  at  Moline,  and  envying  the  reputation  of  the  plows 
made  by  complainants,  and  their  business  and  prosperity  based 
thereon,  and  wrongfully  intending  and  fraudulently  contriving  to 
take  advantage  of  the  same,  to  their  own  profit,  and  to  the  injury 
of  complainants  in  their  business,  and  of  their  agents  and  custo- 
mers, and  to  deceive  and  impose  upon  the  community  in  that  behalf| 
have  hitherto,  and  are  now,  manufacturing  plows  of  different  sizes 
•nd  patterns,  as  near  like  those  manufactured  and  sold  by  com- 
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plainants  in  size,  pattern  and  finish,  as  they  conld  or  can,  and  hare 
branded  and  stenciled  them  on  the  sides  of  the  beams,  nnder  the 
name  of  Candee,  Swan  &  Oo.  in  a  straight  horizontal  line,  and  in 
plain  capital  letters,  the  words  ^'  Moline,  111."  in  all  respects  as  the 
same  are  branded  or  stenciled  on  complainants'  plows,  and  have 
advertised  them  in  their  circulars  and  price  lists  as  the  "  Moline 
Plow,"  precisely  as  those  manofactnred  by  complainants,  and  dia* 
tinguish  the  different  sizes  and  patterns  of  the  plows  of  their  make, 
corresponding  with  those  of  complainants,  and  advertise  them  to 
the  trade  and  commnnity  by  the  same  names,  letters  and  numbers, 
respectively,  as  complainants;  complainants  then  show  their  trade 
circular  or  price  list,  used  and  circulated  by  them  since  its  date, 
viz.,  July  1,  1866,  and  also  make  an  exhibit  of  defendants'  trade 
circular  or  price  list,  dated  August  1,  1866,  and  charge  that  it  was 
fraudulently  intended  by  defendants,  through  its  similarity  in  gen- 
eral, and  in  detail,  to  that  published  by  complainants,  to  deceive 
buyers,  and  to  affix  to  defendants'  manufacture  the  reputation  earned 
and  long  enjoyed  by  complainants,  and  thereby  secure  a  sale  as 
ready  and  profitable  as  complainants'  plows  have  met  with,  and 
this  to  the  injury  of  complainants;  and  they  charge  that  defend- 
ants,  by  this  wrongful  and  fraudulent  imitation  and  use  of  the  trade 
marks  of  complainants,  have  already  greatly  injured  them  in  their 
business,  and  are  preparing  further  to  injure  them  in  the  some 
way. 

The  prayer  is  for  an  answer,  not  under  oath,  and  for  an  injuno- 
tion  "  wholly  enjoining  and  restraining  defendants  from  advertising, 
using  or  imitating  the  trade  marks,  names,  letters,  numbers,  figures, 
and  words  of  complainants,  or  any  or  either  of  them,  or  from 
advertising,  representing,  or  in  any  manner  calling  or  designating 
the  plows,  or  any  of  them,  manufactured  by  defendants,  the  ^  Moline 
Plow,'  and  from  branding,  stenciling,  or  in  any  manner  marking  or 
placing  thereon  the  words  '  Moline,  IlL'  in  imitation  of  those  words 
as  placed  on  complainants'  plows,  or  otherwise."  They  also  pray 
that  an  account  may  be  taken  of  the  amount  of  damages  sustained 
by  complainants,  by  means  of  these  several  wrongful  acts  of  the 
defendants,  and  for  general  relief. 

The  defendants  put  in  a  joint  and  several  answer  to  the  bill,  in 
which  they  allege  that  Moline,  prior  to  the  advent  of  John  Deere, 
was  a  manufacturing  town,  where  various  kinds  of  manufacture 
were  then  made;  that  contemporaneous  with  Deere's  coming  to  th6 
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place,  and  commenced  making  plows,  there  were  two  plow  makers 
there,  namely:  one  Beny  and  one  Kinsey,  whose  plows  were  known 
as  the  "  Moline  plows^"  and  were  marked,  branded  or  stenciled  with 
the  maker's  name,  in  a  circular  form,  on  the  beam,  and  ''  Moline, 
ni.'^  in  a  straight  line  underneath ;  that  among  the  traue,  and  witL 
people  who  buy  and  sell  them,  all  the  manufactures  of  Moline  pass 
by  the  name  of  Moline,  as  Moline  plows,  Moline  buckets,  tubs  and 
pails,  Moline  fanning-mills,  Moline  pumps,  etc.,  and  was  so  done 
before  John  Deere  came  to  the  place;  but  that  no  manufacturer  has 
ever  undertaken  to  assume  to  himself  or  his  business  the  name  of 
"Moline,  HI."  as  a  trade  mark;  that  the  name  of  the  town  has  been 
always  used,  and  now  is  used,  by  all  its  manufacturers,  not  as  a  trade 
mark,  but  to  show  the  place  where  the  article  was  made;  that  when 
'  Deere  came  to  Moline  and  made  plows  in  company  with  Tate,  they 
4nade  a  plow  called  by  the  public  the  "  Grand  De  Tour  Plow;"  that 
Berry's  plows  were  called  the  "Moline  Plow,"  a  part  of  which 
Deere  and  Tate  adopted,  that  is,  the  wrought  iron  land  side. 

They  deny  that  it  is  through  the  skill  of.  John  Deere  and  his 
energy  the  plow  has  been  improved,  or  that  it  is  preferable  to  those 
manufactured  at  other  establishments,  and  that  the  improvements 
made  in  the  name  of  Deere  are  due  to  the  skill,  experience  and 
ingenuity  of  Robert  Tate  and  one  of  the  defendants,  Fryberg;  they 
deny  that  Deere  originated  the  system  of  numbers  and  letters  and 
names  placed  on  their  plows,  and  insist  that  they  are  used  to  desig- 
nate particular  qualities  of  goods,  and  that  it  has  been  common  to 
all  manufacturers;  that  the  term  "clipper,"  as  applied  to  a  plow, 
was  borrowed  by  Deere  and  Tate  from  a  plow  brought  to  Moline 
by  one  Wheelock,  made  by  Price,  of  Chicago;  that  the  numbers  A 
1  X  1,  etc,  marked  on  Deere's  plows,  are  so  marked  to  designate 
their  quality,  and  were  borrowed  by  him,  and  copied  by  Mr.  Hem- 
enway  for  him,  from  the  price  list  of  Kuggles,  Nourse  &  Mason, 
plow  makers  in  Worcester,  Massachusetts;  and  they  deny  that  all 
^complainants'  plows  have  been,  or  are,  sold  and  used  as  the  "  Moline 
Plow,"  and  not  by  the  name  and  style  of  the  respective  manufac- 
tures; they  allege  that  neither  Deere  and  Tate,  nor  John  Deere, 
nor  Deere  A  Co.,  ever  branded,  stenciled,  advertised  or  sold  any  of 
their  plows  as  the  "  Moline  Plow,"  or  as  a  "  Moline  Plow,"  until 
4ifter  defendants  began  the  manufacture  in  Moline;  and  they  deny 
that  John  Deere,  as  the  successor  of  Deere  &  Tate,  or  Deere  &  Co., 
IS  the  successors  of  John  Deere,  ever  acquired  any  right  to  any 
Vol.  Y—11 
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trade  mark  for  their  plows,  or  ever  used  or  claimed  one  until  after 
defendants  began  their  operations  in  Moline,  or  ever  held  themselves 
out  to  the  public  as  being  the  purchasers  of  any  such  right,  noi  did 
any  one  of  the  complainants  claim  the  name  of  the  town  of 
^'Moline,  111.,"  as  their  trade  mark,  or  any  other  trade  mark,  until 
after  defendants  commenced  their  business.  They  deny  all  inten* 
tion  to  do  complainants  any  wrong,  or  to  deceive  or  impose  upon 
the  community  by  their  manufacture  of  plows.  Defendants  claim 
great  credit  for  Andrew  Fryberg,  one  of  the  firm  of  "Candee, 
Swan  A  Co.,"  while  he  was  in  the  service  of  Deere,  as  having  sug- 
gested  many  of  the  improvements  for  which  John  Deere  has  the 
credit.  They  admit  they  advertise  and  sell  certain  plows  of  different 
sizes  and  patterns,  like  those  advertised  by  complainants,  but,  in 
their  opinion,  better  plows,  and  with  improvements  of  their  own 
invention,  of  great  utility,  rendering  them  superior  to  tb^<w»  '^^  ^'^•n- 
plainants,  and  they  admit  they  do  brand  and  stencil  tneir  plows  on 
the  beam  with  the  name  of  ^^  Candee,  Swan  &  Co.,  Moline,  111.,"  in 
the  same  place  and  form  as  the  name  '*  John  Deere,  Moline,  111.,"  is 
branded  on  the  plows  made  by  them,  and  they  admit  that  they  have 
advertised  their  plows  in  circulars  and  price  lists,  and  caused  them 
to  be  extensively  known,  with  improvements  of  their  own,  as  • 
Moline  plow,  and  made  in  the  same  form  as  the  plows  made  at 
Moline  by  John  Deere,  or  Deere  &  Co.,  and  in  their  circulars  have 
added  a  clause  as  follows:  ''We  feel  warranted  in  saying  that  the 
reputation  of  the  'Moline  Plows'  will  not  suffer  at  our  hands. 
Our  Mr.  Fryberg,  for  twelve  years,  had  charge  of  the  iron  depart- 
ment of  Mr.  Deere's  shop,  and  to  his  skill  as  a  mechanic,  they,  in 
a  great  measure,  owe  their  justly  merited  prosperity.  We  ask  a 
careful  examination  and  comparison  of  our  plows  with  other 
'Moline  plows,'  and  would  respectfully  solicit  patronage."  They 
further  say,  that  this  form  of  branding  the  name  of  the  maker  in  a 
circular  form,  and  the  place  where  made  in  a  straight  line  under- 
neath, was  common  among  plow  makers  before  John  Deere  made 
plows;  that  the  plow  from  which  Deere  &  Tate  copied  their  plow, 
was  first  made  by  a  man  in  Princeton,  improved  by  a  man  in  Gales- 
bui  g,  improved  on  his  by  Robert  Tate,  Deere's  partner,  and  imp  i  oved 
bv  Fryberg,  the  forman  of  Deere,  and  that  plow  was  branded  in  the 
same  way.  They  admit  the  use  of  the  same  names,  letters  and 
numbers,  to  designate  the  quality  and  size  of  their  plows,  as  the 
•omplainants  use;  that  complainantb  borrowed  them  from  ^thei 
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plow  makers;  that  they  are  not  used  as  a  trade  mark,  or  to  induce 
a  belief  that  defendants'  plows  are  made  by  complainants. 

In  accounting  for  the  similarity  of  their  circulars  with  complain- 
ants', they  say  that  complainants'  was  issued  July  1, 1866,  and  theirs 
on  August  1,  thereafter;  they  were  both  at  the  same  printin^^  office, 
and  the  printer  put  them  in  like  form;  that  Deere  and  Co,  took  to 
the  printer  the  price  list  of  a  Peoria  factory,  and  required  their  cir- 
cular to  be  of  like  form  to  the  Peoria  list;  and  they  aver  that  their 
price  list  distinctly  declares  that  they  make  and  sell  their  own 
plows,  put  their  own  names  on  them,  and  challenge  competition 
with  the  manufacture  of  complainants,  and  they  deny  any  intention 
wrongfully  to  use  any  trade  mark  or  marks  of  complainants,  or  that 
they  have  been,  or  will  be,  injured  thereby.  They,  further  aver- 
ring, say  that  in  a  circular  issued  by  complainants,  in  December, 
1866,  they,  for  the  first  time,  claimed  a  trade  mark,  and  that  the 
trade  mark  was  "John  Deere,  Moline,  HI.,"  not  the  "Moline 
Plow;"  that  such  a  trade  mark  as  the  "Moline  Plow"  was  never 
claimed  by  any  circular,  hand  bill,  price  list,  or  •advertisement,  or  . 
brand  on  their  plow,  before  the  defendants  issued  their  circular  and 
branded  their  plows.  The  defendants,  in  conclusion,  say  that  com- 
plainants have  neither  a  patent,  invention  nor  monopoly  upon  the 
plows  made  by  them,  on  which  they  use  certain  names,  letters  and 
numbers,  to  designate  the  quality  of  their  plows,  and  on  which  they 
brand  on  the  beam,  in  circular  form,  like  other  plow  makers,  m  the 
same  place,  form  and  size,  the  name  of  "  John  Deere,"  with  the 
place,  "  Moline,  111.,"  in  a  straight  line  underneath ;  that  they,  the 
defendants,  make  similar  plows,  and  lawfully  use  similar  names, 
letters  and  numbers  to  designate  their  quality,  and  brand  their 
plows  with  the  name  of  "  Candee,  Swan  &  Co.,"  in  a  circular  form 
on  the  beam,  with  the  words  "Moline,  111.,"  in  a  straight  line 
underneath,  as  they  lawfully  may,  and  sell  them  as  "  Moline,  111.," 
plows,  made  by  them,  and  not  by  Deere  &  Co. 

A  replication  was  put  in  to  the  answer,  and  much  testimony 
taken  by  deposition,  and  many  exhibits  produced,  and  the  cause 
fuUy  heard,  and  a  decree  pronounced,  of  which  the  following  is 
the  substance: 

And  the  court,  being  now  fully  advised  in  the  premises,  doth  find 
that  the  complainants'  said  bill  of  complaint,  and  the  matters  and 
dungs  therein  contained,  are  tnie ;  and  the  said  complainants 
are  entitled  to  the  exclusive  use,  as  a  trade  mark,  in  the  manufac- 


132  XLLINOIS, 


Oondee,  Swan  &  Co.  v.  Deere  A  Co. 


ture  and  sale  of  plows,  of  the  words  "  Moline  Plow,"  and  also  to  the 
various  letters,  figures,  numbers  and  combinations,  as  used  and 
applied  by  complainants,  and  as  set  forth  and  contained  in  ^'  Exhibit 
A,"  attached  to  complainants'  said  bill,  and  used  by  complainants 
to  designate  the  various  sizes,  shapes  and  patterns  of  plows  manu- 
factured and  sold  by  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  thai 
the  said  defendants,  and  each  and  every  of  them,  their  agents  and 
servants,  be  forever  restrained  and  enjoined  from  in  any  way  call- 
ing or  advertising  themselves  as  ^'  The  Moline  Plow  Company,"  or 
"  Moline  Plow  Co."  or  similar  words,  and  from  advertising,  calling, 
telling  or  {facing  upon  the  plows  made,  or  to  be  made,  by  them,  or 
any  or  either  of  them,  the  name  of  "  The  Moline  Plow,"  or  "  Moline 
Plow,"  or  '^  Moline  Plows,"  or  other  words  or  names  in  imitation  of 
^the  said  trade  mark  of  said  complainants,  or  any  part  thereof,  or  in 
any  way  or  manner  using  the  word  ^^  Moline,"  either  upon  their 
plows  or  in  advertising  the  same,  as  in  any  vray  designating,  point- 
ing out  or  indicating  the  manufacture  of  defendants,  or  in  any 
other  way,  except  in  connection  with  such  word  or  words  as  shall, 
and  shall  only,  point  out  and  designate  the  place  where  the  defend- 
ants manufacture  plows. 

And  that  they  also  be  forever  restrained  and  enjoined  from  in 
any  manner  imitating  said  complainants  in  advertising,  selling, 
wng  or  placing  upon  any  plow  or  plows  manufactured,  or  to  be 
manufactured,  by  said  defendants,  or  any  or  either  of  them,  any  of 
the  letters,  numbers,  or  figures,  or  combinations,  as  set  forth  and 
contained  in  complainants'  *'  Exhibit  A,"  attached  to  the  bill  of 
complaint  herein,  and  placed  upon  the  various  plows  manufactured 
tand  sold  by  the  complainants,  and  by  which  they  are .  advertised 
«nd  sold  by  them,  and  used  and  applied  by  them  to  indicate  the 
various  sizes,  shapes  and  patterns  of  such  plows;  and  that  they  and 
each  and  every  of  them,  be  forever  restrained  and  enjoined  from 
branding,  stenciling  or  otherwise  placing  upon  the  plows  made,  or 
to  be  made  by  them,  or  any  or  either  of  them,  the  words  '^  Candee, 
Swan  &  Co."  or  other  words,  in  a  circular  form,  in  imitation  of  the 
complainants'  brand,  upon  the  beam  of  any  such  plow  or  plows^ 
over  the  words  Moline,  Illinois,  or  any  abbreviation  of  such  words, 
wr  either  thereof. 

It  is  further  ordered  that  defendants  pay  the  costs  of  this  smU 

To  reverse  this  decree,  the  defendants  appeal. 
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We  have  been  thus  particular  in  setting  out  this  case,  as  it  i» 
navus  hotpes  in  this  court,  and  is  confessedly  ope  of  yery  great 
importance,  not  to  these  parties  litigant  only,  but  to  the  whole  com* 
munity.  The  case  itself  has  been  most  elaborately  prepared  and' 
ably  argued,  and  has  received  all  the  consideration  we  are  capable 
of  bestowing  upon  it.  We  have  examined  the  testimony,  volmni- 
nous  as  it  is,  and  consulted  all  the  cases  to  which  reference  baa. 
been  made,  on  both  sides,  and  are  prepared  to  announce  the  con- 
elusions  we  have  reached. 

As  preliminary,  it  will  be  well  to  state,  that  the  principal  com* 
plainant  in  the  bill,  John  Deere,  who  is  acknowledged  to  be,  in 
fact,  the  head  of  the  concern,  first  commenced  the  manufacture 
of  plows  as  early  as  1838  or  1830,  at  a  small  village  called  Graikl 
De  Tour,  on  Rock  river,  and  was  then  associated  in  business  with 
one  Andrews.  It  was  carried  on  successfully  for  several  years,  and 
the  "Grand  De  Tour'*  plow  became  known  and  appreciated  far 
and  near.  This  place  not  possessing  all  the  necessary  advantages, 
or  affording  "  scope  and  verge  enough  "  for  the  active  energies  oi 
Deere,  he  removed,  in  1848,  to  Moline,  at  the  head  of  the  appe» 
rapids  of  the  Mississippi  river,  even  then  favored  by  an  abundant 
water  power,  and  in  a  region  of  country  unsurpassed  for  beauty 
^nd  fertility.  He  found  the  field  there  comparatively  unoccupied; 
CO  workmen  in  plows  there  but  Cyrus  Kinsey  and  Daniel  P.  Berry, 
in-  a  small  way,  both  of  whom  were  soon  absorbed  by  Deere,  and 
both  abandoned  their  own  shops  to  labor  for  him.  Soon  a  partner^ 
ship  was  formed  between  Deere  and  Robert  N.  Tate  and  John  M. 
Gould,  in  the  manufacture  of  plows,  on  quite  a  large  scale  for  that 
day,  and  in  that  locality.  Afterward,  Charles  Atkinson  was  taken  • 
into  the  firm,  and  the  firm  name  was  Deere,  Tate  &  Co.  Soon  he 
retired  and  Mr.  Gould  also,  and  the  firm  name  was  changed  to  that 
of  Deere  &  Tate.  But,  whoever  composed  the  firm,  John  Deere- 
was  the  head,  and  by  his  energy,  and  industry,  and  peraeverance, 
he  brought  the  business  up  from  one  requiring,  at  the  commence* 
ment,  ten  or  fifteen  hands,  to  one  requiring  now  100  or  more,  and 
his  manufactures  sell  all  over  the  country.  In  fact,  Deere  and  hi* 
associates,  whoever  they  may  have  been,  have  enjoyed  for  more' 
than  twenty  years  the  monopoly  in  this  manufacture,  at  this  favoieA 
locality. 

The  works  under  his  management  have  greatly  prospered,  ani( 
die  machine  so  indispensable  to  our  prosperity  has  been  grcatl^v 


[34  ILLINOIS, 


Candee,  Swan  &  Co.  t.  Deere  &  Ck>. 


improved  by  him;  not,  perhaps,  by  applying  ori^al  conoeptiona 
of  his  own  mind  to  any  part  of  it,  bat  by  careful  study  of  the 
labors  of  others,  and,  with  unerring  judgment,  adapting  them  to 
his  own.  Thus,  in  his  early  advent  to  Moline,  he  took  from  Berry 
the  idea  of  a  wrought  iron  land  side,  the  use  of  which  has  proved 
to  be  superior  to  the  one  of  cast  iron  which  he  was  constantly 
using;  so  he  obtained  the  shape  of  the  mould  board  from  May ^s 
**  Diamond  ^  plow,  and  used  steel  for  the  same,  because  it  was  on 
other  plows,  and  had  the  preference  over  any  other  material  which 
he  was  using.  He  did  not  hesitate  to  adopt  the  shape  of  the  beam 
in  use  by  Ruggles,  Nourse  &  Mason,  of  Worcester,  Massachusetts, 
and  the  idea  of  numbers  and  figures  to  designate  quality,  shape 
and  workmanship  from  the  same.  The  name  he  bestowed  upon 
one  of  his  favorite  plows  was  applied  to  a  plow  made  in  Chicago, 
and  sold  by  Wheelock  to  Deere,  called  the  **  Clipper.** 

In  short,  no  apparent  improvement  was  unnoticed  by  him,  and 
he  was  not  slow  to  apply  them  all  to  his  own  manufacture,  and  thus 
incorporate  them. 

Mr.  Tate,  the  former  partner  of  Deere,  and,  we  should  judge 
from  his  testimony,  a  man  of  observation,  some  mechanical  skill, 
and  well  informed,  generally,  and  particularly  upon  the  subject  of 
plows,  says  the  history  of  this  plow  goes  back  to  1841.  A  person 
by  the  name  of  Hitchcock  commenced  what  he  called  the  Diamond 
plow,  in  Princeton,  Bureau  county.  Afterwards,  May,  of  Gales- 
burg,  manufactured  a  plow  in  shape  nearly  the  form  that  is  manu- 
factured now.  This  is  the  earliest  he  recollects  of  seeing  a  steel 
mould  board.  The  share  and  mould  board  were  combined  at  that 
time,  and  May  was  the  first  man  who  laid  any  claim  to  the  improved 
steel  plow.  There  is  no  improvement  on  the  May  steel  plow  as 
made  in  1843,  or  later,  perhaps,  up  to  this  time.  The  plows  after- 
wards made  at  Palestine,  in  Lee  county,  by  a  person  named  Doan  ; 
afterwards  at  Grand  DeTour  by  W.  Denney  and  Deere  and 
Andrews  ;  afterwards  in  Moline  by  Deere,  Tate  and  Gould  in  the 
fall  of  1848  ;  afterwards  by  Buford  and  Tate  in  1856 — ^the  working 
models  are  all  copied  strictly  after  the  May  plows.  While  at 
Grand  DeTour  we  borrowed  the  May  plow  and  copied  its  improve- 
ments in  1 847.  I  essentially  consider  May  the  sole  constructor,  in 
form,  of  the  Western  steel  plow.  Connected  with  the  Moline  plow 
there  is  nothing  original.  The  beam  and  handle  are  essentially  the 
beam  and  handle  used  by  Ruggles,  Nourse  <fe  Mason.    The  cart 
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block  intended  to  give  form  to  the  mould  board  we  copied  from 
the  £yan8  plow,  of  Galena.  The  clevis  we  purchased  as  made  in 
the  east,  by  Warner,  for  Ruggles,  Nourse  &  Mason  and  others. 
We  introduced  then  what  we  called  the  muley  share,  which  we 
copied  from  the  "  Occidental,"  a  plow  brought  to  Moline.  We 
applied  the  muley  share  to  one  plow  in  Moline  in  the  spring  of 
1B50. 

The  testimony  of  this  witness,  as  well  as  that  of  others,  tends 
to  show  that  Deere  was  not  the  inventor  of  any  material  part  of  his 
plow,  and  that  his  great  recommendation  and  praise  is,  that  he  had 
the  sagacity  to  discern  to  what  profitable  use  the  inventions  of 
others  could  be  applied,  and  by  a  well  directed  judgment  he  has 
constructed  a  plow  not  inferior  to  any  in  use  in  our  wide-spread 
agricultural  community,  all  which  entitles  him  to  as  much  credit  as 
if  an  original  inventor. 

But  the  question  arises,  has  he  secured  a  trade  mark  for  his  plow, 
the  pirating  of  which  to  his  injury  is  deemed  unlawful  ?  To  decide 
this  question,  we  must  first  understand  what  is  meant  and  intended 
by  a  '^  trade  mark,"  and  how  it  is  to  be  known.  There  are  but  few 
elementary  treatises  on  this  subject.  That  a  trade  mark  is  a  legal 
possession  has  been  recognized  by  courts  for  many  years,  but  its 
protection  by  courts  of  equity  is  of  quite  modem  origin.  A  trade 
mark  is  defined  in  Bouvier's  Law  Dictionary,  to  be  a  symbol, 
emblem  or  mark  which  a  tradesman  puts  upon,  or  wraps  or  attaches 
in  some  way  to  the  goods  he  manufactures,  or  has  caused  to  be 
manufactured.  It  may  be  in  any  form  of  letters,  words,  vignettes 
or  ornamental  designs. 

Upton,  in  his  treatise,  and  it  is  the  only  one  we  have  seen  upon 
the  subject,  says,  a  trade  mark  is  the  name,  symbol,  figure,  letter, 
form  or  device  adopted  and  used  by  a  manufacturer  or  merchant 
in  order  to  designate  the  goods  he  manufactures  or  sells,  and  dis- 
tinguish them  from  those  manufactured  or  sold  by  another,  to  the 
end  that  they  may  be  known  in  the  market  as  his,  and  thus  enable 
him  to  secure  such  profits  as  result  from  a  reputation  for  superior 
skill,  industry  or  enterprise.    Upton  on  Trade  Marks,  ch.  1.  p.  9. 

Assuming  these  as  the  proper  definition,  what  portion  of  them 
can  one  claim  as  his  trade  mark,  and  can  he  have  more  than  one, 
and  must  not  that  to  which  he  lays  claim  be  so  clear  and  well 
defined,  and  the  right  asserted  to  it,  in  the  same  shape  and  form 
always,  under  all  circumstances,  as  to  give  him  an  exclusive  right. 
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and  must  it  not  be  in  some  way  attached  to  the  article  manufac-^ 
tured  so  that  it  shall  be  exhibited  in  its  whole  extent  ? 

A  trade  mark  is  similar  in  some  respects  to  the  marks  or  brands^ 
owners  of  live  stock  which  run  at  large  put  upon  each  one  of  them. 
The  object  of  the  one  is,  to  distinguish  the  property  bearing  it 
from  that  of  another.  In  respect  to  cattle  and  swine,  it  is  well 
known  there  is  great  similarity  between  those  of  different  owners^, 
in  color,  make,  flesh  marks  and  general  appearance.  The  mark  or 
brand  usually  decides  the  question  of  ownership,  should  a  dispute 
arise  thereon.  A  trade  mark  denotes  the  origin  of  the  article.  No- 
one  man  can  have  more  than  one  mark  or  brand,  and  it  is  required 
to  be  recorded.  If  the  owner  could  have  more  than  one  mark  by 
which  to  distinguish  his  property,  great  confusion  and  uncertainty 
would  be  produced,  to  such  an  extent  as  to  defeat  the  object  in 
view.  We  have  found  no  case  where  a  proprietor  has  claimed 
more  than  one  trade  mark,  and  all  concur  in  saying  that  the  mark 
must  be  so  clear  and  well  defined  as  to  give  notice  to  others,  and 
must  not  be  deviated  from  at  the  suggestion  of  whim  or  caprice. 
That  it  must  be  attached  to  the  article  manufactured,  in  such  a  way 
as  to  be  reasonably  durable  and  visible,  is  also  conceded.  It  must 
have  a  practical  existence,  not  resting  in  the  thought  of  the  owner, 
but  stamped  or  impressed  or  attached  in  some  way  to  the  article 
itself.  Our  common  observation  of  such  articles  sold  in  the  shops 
teaches  this,  and  it  is  so  reasonable  as  to  claim  the  acquiescence  of 
every  one.  Of  what  use  is  such  a  mark  unless  it  be  visible,  and 
thus  operate  as  a  notice  to  the  public  ?    We  can  perceive  none. 

It  is  understood  that  the  published  declarations  of  a  manu- 
facturer, that  he  has  adopted  a  certain  word  as  his  trade  mark,  can 
lay  the  foundation,  or  even  aid  in  lajring  the  foundation,  of  a  right 
of  property  in  the  word,  cannot  be  reconciled  with  recognized 
principles  upon  which  such  property  can  be  acquired,  or  with  the 
policy  of  the  law  in  recognizing  and  protecting  the  acquisition.  It 
is  the  actiuxl  use  of  the  trade  mark  affixed  to  the  merchandise  of  the 
manufacturer,  and  this  alone,  which  can  impart  to  it  the  element  of 
property.  The  mere  declaration  of  a  person,  however  long,  and 
however  extensively  published,  that  he  claims  property  m  a  word 
as  his  trade  mark,  cannot  even  tend  to  make  it  his  property* 
Upton  on  Trade  Marks,  170. 

With  these  preliminary  remarks,  we  will  consider,  what  do  th* 
^mplainants  claim  in  their  bill  as  their  trade  mark  ? 
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If  we  comprehend  the  allegations  in  the  bill  on  this  head,  they 
claim  the  words  ^*  Moline,  III.,"  stenciled  on  the  side  of  the  beams 
of  their  plows,  in  a  straight  horizontal  line,  as  their  trade  mark, 
and  this  under  the  names  of  the  manafacturers,  or  some  one  of 
them.  Complainants  then  aver  that  said  plows,  by  their  said  name 
of  ^'Moline  Plow,"  have  acquired  a  national  reputation,  and  no 
plow  was  sold  as  tins  "Moline  Plow"  by  others  than  complainants, 
until  defendants  commenced  their  manufacture  at  the  same  place  in 
1866,  and  the  complaint  is,  that  they  stencil  on  the  beams  of  their 
plows,  in  a  straight  horizontal  line,  in  plain  capital  letters,  the 
words  *'  Moline,  111.,"  underneath  their  own  names  as  manufacturers, 
and  sell  them  as  the  *^  Moline  Plow." 

Complainants  refer  to  their  circular,  exhibit  A.  to  sustain  their 
allegations.  That  is  headed,  ^^  Circular."  '^  Deere  &  Co.'s  Moline 
Flow  Factory,"  in  German  text,  or  old  English,  and  in  the  body  of 
it  the  public  are  informed  that  Deere's  Moline  Plows  have,  for 
many  years,  enjoyed  the  reputation  of  being  the  best  plows  in  the 
west,  etc.  This  circular  is  dated  Moline,  HI.,  Sept.,  1859,  and 
signed  Deere  &  Co.    There  is  no  claim  in  this  of  any  trade  mark. 

In  appellee's  argument,  their  trade  mark,  or  what  is  claimed  ad 
such,  is  copied  infac  similey  except  as  to  the  size  of  the  letters,  and 
that  mark  is,  ^*  John  Deere,"  in  the  segment  of  a  circle,  and  the 
words  ^^  Moline,  HL,"  in  a  straight  horizontal  line  underneath,  with 
a  dash  between  them.  Their  whole  argument  claims  that  these 
words,  so  arranged,  and  in  this  combination,  are  the  trade  mark,  if 
any  they  have,  not  the  words  ^*  Moline,  111.,"  not  the  words  "  Moline 
Plow,"  but  the  words  as  arranged  in  the  copy  given  by  their 
oounseL 

Appellees  argue  that  their  name  and  address  upon  their  plows  is 
s  proper  trade  mark,  pure  and  simple;  that  it  indicates  by  whom 
and  where  the  article  is  manufactured,  nothing  more,  nothing  less 
and  nothing  else,  and  so  fulfills  most  completely  all  the  conditions 
ef  the  law. 

This  we  consider  an  abandonment  of  any  claim  to  the  words 
^  Moline,  HL,"  or  the  words  ^  Moline  Plow,"  as  their  trade  mark, 
and  the  mark  being  a  trade  mark  by  being  placed  on  the  beam,  is  a 
rirtaal  disclaimer  of  all  right  to  any  other,  claimed  in  circulars  and 
price  lists.  The  question  is,  then,  narrowed  aown to  this:  Can  ou*> 
manufacturer  of  an  article  at  a  particular  town,  whose  warf'Ji  have' 
gmined  celebrity,  i^pvopriate  as  his  own,  to  the  exclusion  of  every 
Vol.  v.— 18 
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other  person  in  the  same  place,  the  name  of  the  place,  and  thus 
prevent  him  from  designating  his  manufactures,  as  of  the  place 
where  they  are  actually  made  ?  We  do  not  think  the  cases  go  to 
this  extent.  Though,  as  Upton  says,  the  simplest  case  of  a  trade 
mark  fulfilling  the  condition  of  the  law,  and  thereby  entitling  him 
1^  ho  adopts  it  to  protection  in  its  exclusive  use,  is  the  name  and 
address  of  the  manufacturer.  P.  102.  In  such  a  case,  no  question 
as  to  right  to  exclusive  use  can  arise.  But  it  must  be  observed  that 
such  trade  mark  has  two  constituents ;  the  name  of  the  manufao* 
turer,  and  the  place  of  his  operations  or  address.  Neither,  singly, 
will  suffice  to  be  effectual  for  protection  ;  both  must  be  used.  Had 
appellants  adopted  this  trade  mark,  or  so  simulated  it  as  to  deceive 
the  public,  and  with  that  intent,  an  injunction  might  be  proper. 
How  is  the  proof  on  this  point  ?  An  exhibit  is  made  of  the  marks 
of  these  parties,  as  branded  or  stenciled  on  the  beams.  The  one  is 
"  John  Deere,''  in  large,  heavy  capitals  in  black  paint,  on  the  seg- 
ment of  a  circle,  with  the  words  '*  Moline,  111.,"  in  a  straight  hori- 
zontal line  underneath,  in  smaller  capitals  in  like  black  paint,  with 
a  dash  or  flourish  between  them.  The  name  of  appellants  is  in 
smaller  capital  letters,  on  a  segment  of  a  circle  at  least  two  inches 
longer  than  that  of  ^^  John  Deere,  and  the  address,  '^  Moline,  IlL," 
in  smaller  capital  letters,  on  a  straight  horizontal  line,  and  a  dash 
between  them.  There  is,  it  is  true,  a  resemblance  between  these 
marks,  as  there  necessarily  must  be,  the  same  lines  being  used,  and 
the  same  color  of  paint,  but  the  names  of  the  respective  manufac- 
turers are  so  different,  and  the  space  occupied  by  appellants'  names 
80  much  longer  than  that  occupied  by  the  name  of  appellees,  as  to 
attract  the  notice  of  the  most  casual  observer,  drawn  to  it  as  it 
would  be  by  the  heavier  body  and  larger  size  of  the  letters  of  the 
name  "  John  Deere,"  and  the  names  themselves  being  so  very  dif- 
ferent. No  person  of  ordinary  observation  could  suppose,  in  look- 
ing  at  appellants'  brand,  that  it  was  designed  to  palm  off  their 
manufacture  as  that  of  John  Deere,  when  it  told  them,  as  plain  as 
letters  and  words  can  speak,  that  it  was  notmade  by  John  Deere,  or  by 
appellees.  Upton,  in  discussing  what  is  a  violation  of  a  trade  mark, 
says,  when  A  adopts  or  imitates  and  applies  to  articles  of  his  manu- 
facture, the  name  or  mark  previously  used  by  B  as  a  designation  for 
his  productions,  the  wrong  consists  in  the  sale  by  A  of  his  goods 
as  and  for  the  goods  of  B.  The  doctrine  is  clearly  recognized,  that 
no  man  can  have  a  right  to  represent  his  goods  as  the  goods  of 
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another,  and  in  many  of  the  cases  coming  under  oar  notice,  it  was 
shown  that  the  party  complained  of,  was  selling  his  manufacture  as 
the  manufacture  of  another.  Nothing  of  that  kind  is  pretended 
in  this  case.  In  the  circular  of  appellants,  they  distinctly  announce 
that  they  are  not  the  plows  made  by  appellees,  but  are  '^  Moline 
riows,"  and  claim  an  examination  and  cq^parison  with  other 
^  Moline  Plows,*^  and  the  testimony  shows  that  on  no  occasion,  and 
to  no  person  engaged  in  the  trade,  were  their  plows  represented  to  be 
the  workmanship  of  appellees.  They  claimed  to  such  that  they  were 
*  Moline  Plows,"  but  superior  to  the  Deere  plow,  and  there  is  no 
proof  that  they  are  inferior. 

Were  appellants  violating  any  right  of  appellees  in  so  represent- 
ing them  ? 

It  is  in  proof  the  plows  manufactured  at  Moline  by  Einsey,  were 
branded  ^^  Moline,  HI.,"  and  those  made  by  Berry,  in  the  same  man- 
ner, and  that  various  articles  manufactured  at  that  place  are  so 
branded.  The  words  have  acquired  a  generic  meaning,  and  one 
manufacturer  at  Moline  has  the  same  right  to  use  them  that  any 
other  manufacturer  there  has.  A  case  illustrative  of  this  idea  is 
found  in  19  Pick.  214,  the  case  of  Thompson  v.  Winchester ^  where 
it  was  held,  that  if  the  defendant  made  and  sold  medicines,  calling 
them  ^^Thomsonian,"  as  a  generic  term,  designating  their  general 
character,  but  did  not  offer  to  sell  them,  nor  consign  them  to  others 
to  sell,  as  and  for  medicines  made  and  prepared  by  the  plaintiff,  and 
if  he  made  and  compounded  such  medicines  of  bad  materials  with 
inadequate  skill,  by  means  whereof  the  credit  and  character  of  all 
Thomsonian  medicines  were  brought  into  disrepute,  the  plaintiff 
could  recover  no  damage;  no  infringement  of  plaintiff's  right  is 
shown. 

Appellees  have  no  patent  upon  any  portion  of  their  plows;  any 
one,  therefore,  has  a  perfect  right  to  make  plows  in  their  exact 
similitude,  even  to  "  the  curve  of  the  mould  board  "  and  "  the  tip 
of  the  handles;"  in  the  minutest,  as  well  as  in  the  most  important 
points  ;  all  have  a  right  to  manufacture  them,  no  matter  where  the 
maker  may  reside,  and  has  the  right  to  put  the  name  of  the  place 
where  manufactured,  as  well  as  his  own  name,  on  such  part  of  the 
plow  as  he  pleases,  taking  care,  however,  so  to  use  the  brand  as  not 
to  deceive  the  public,  so  as  not  to  create  a  belief  that  the  plow  if 
the  manufacture  of  another. 

In  appellees'  bill  they  claim  the  words  *^  Moline,  III,"  and  "  Molina 
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Plow,''  as  words  to  which  they  have  an  exclusive  right  when  used  tc 
designate  plows,  and  so  the  circuit  court  must  have  understood  it, 
for  the  very  language  of  the  finding  is,  that  the  complainants'  bill 
IS  true,  and  that  they  are  entitled  to  the  exclusive  use,  as  a  trade 
mark,  in  the  manufacture  and  sale  of  plows,  of  the  words  ^^  Molina 
Plow,"  also  to  the  various  letters,  figures,  nuifibers  and  combina- 
tions, as  used  and  applied  by  them,  as  set  forth  and  contained  ii^ 
exhibit  A,  attached  to  their  bill,  and  used  by  them  to  designate  the 
various  sizes,  shapes  and  patterns  of  plows  manufactured  and  sold 
by  them. 

The  decree  is  still  more  comprehensiva  It  is  decreed  that  the 
defendants,  and  each  of  them,  their  agents  and  servants,  be  forever 
restrained  and  enjoined  in  any  way  calling  or  advertising  themselves 
as  "  The  Moline  Plow  Company,"  or,  "  Inline  Plow  Co.,"  or  similar 
words,  and  from  advertising,  calling,  selling,  or  placing  upon  the 
plows  made,  or  to  be  made  by  them,  or  any  or  either  of  them,  the 
name  of  "  The  Moline  Plow,"  or  "  Moline  Plow,"  or  "  Moline  Plows," 
or  other  words  or  names,  in  imitation  of  the  said  trade  mark  of  said 
complainants,  or  any  part  thereof,  or  in  any  way  or  manner  using 
the  word  "  Moline,"  either  upon  their  plows  or  in  advertising  the 
same,  as  in  any  way  designating,  pointing  out  or  indicating  the 
manufacture  of  defendants,  or  in  any  other  way,  except  in  conneo> 
tion  with  such  word  or  words  as  shall,  and  shall  only,  point  out 
and  designate  the  place  where  the  defendants  manufacture  plows. 

The  decree  further  enjoins  appellants  from  using,  or  placing  upon 
their  plows,  any  of  the  letters,  numbei's,  or  figures,  or  combinations, 
like  those  placed  upon  complainants'  plows,  and  used  by  them  to 
indicate  the  various  sizes,  shapes  and  patterns  of  such  plows;  and 
they  are  further  enjoined  from  branding,  stenciling,  or  otherwise 
placing  upon  their  plows,  the  words  "  Candee,  Swan  &  Co.,"  or 
other  words,  in  a  circular  form,  in  imitation  of  the  complainants' 
brand,  upon  the  beam  of  any  such  plow  or  plows,  over  the  words 
Moline,  Illinois,  or  any  abbreviation  of  such  words,  or  either  thereof. 

We  are  not  mistaken,  therefore,  when  we  say  that  the  trade  mark 
claimed  by  this  bill,  and  found  by  the  court,  is  the  words  **  Moline 
Plow,"  to  which  they  are  entitled  to  the  exclusive  use,  and  not  the 
woids  ^' John  Deere,"  on  the  segment  of  a  circle,  with  ^^Moline^ 
IlL,"  on  a  straight  horizontal  line  undemeatlL  The  finding  and 
decree  follow  the  bill,  and  show  the  same  case. 

If  this,  then,  be  the  trade  mark,  it  is  of  no  value,  as  it  has  nevor 
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been  affixed  by  appellees  to  any  plow  they  have  manofacturedy  or 
attached  to  it  in  any  way,  and  if  they  had  so  done,  there  is  not  a 
particle  of  proof  appellants  have  affixed  it  to  any  plow  of  their 
mannfactnre.  The  law  is  well  settled  that  no  circolar,  price  list  or 
advertisement,  no  matter  how  frequently  repeated,  can  constitute  a 
trade  mark,  and  it  is  only  in  that  way  appellees  have  used,  and 
appellants  also  using  it  as  a  generic  term,  which  they  had  a  clear 
right  to  do.  Is  it  possible,  can  it  be  tolerated  for  a  single  moment, 
that  a  maker  of  plows  at  Moline  shall  not  be  permitted  to  sell  his 
work  as  a  Moline  plow;  to  advertise  them  in  every  form  as  the 
Moline  plow  ?  Would  it  not  be  the  truth,  and  shall  a  manufacturer 
be  prevented  from  publishing  to  the  world,  where  his  wares  are 
made  ?  In  what  could  a  contrary  notion  result,  but  in  a  monstrous 
monopoly  ?  If,  to  the  exactions  committed  upon  the  agricultural 
portion  of  our  people  by  the  patentees  of  reapers  and  mowers, 
impl^nents  now  indispensable,  there  shall  be  superadded  a  monopoly 
in  the  manufacture  and  sale  of  the  plow,  at  a  point  so  important 
as  Moline,  how  shall  the  farmers  bear  this  grievous  and  oppressive 
burden?  Shall  it  be  said  that  because  appellants  have  branded 
their  pumps;  which,  it  appears  by  the  testimony,  they  manufac- 
ture — '^  Moline,  111.,"  no  other  manufacturer  of  pumps  at  that  place 
«hall  so  brand  his  ?  Shall  it  be  said  that  any  man,  or  association  of 
men,  can  so  appropriate  the  name  of  a  town  where  manufactures 
can  be  carried  on  in  the  most  extensive  manner,  and  on  a  gigantic 
scale,  such  will  be  her  increased  facilities  by  the  expenditure  by  the 
government  of  large  sums  of  money  to  that  end  ?  Monopolies  are 
odious,  against  which  the  public  sentiment  has  ever  revolted,  and 
what  can  be  more  odious  and  oppressive  than  the  monopoly  of  the 
manufacture  and  sale  of  plows  ?  If  it  can  be  claimed  by  an  associa- 
tion at  Moline,  it  could  also  be  claimed  for  Peru,  Peoria,  Chicago, 
and  the  various  other  places  at  which  these  implements  are  largely 
made. 

In  a  very  recent  English  case,  reported  in  the  Albany  Law 
Journal  of  February  25,  1871,  the  plaintiffs  had  been,  for  many 
years,  manufacturers  of  starch,  at  a  small  hamlet  in  Scotland  called 
Olenfield,  where,  it  was  said,  a  stream  of  water  particularly  suited 
for  making  that  article  flowed.  Under  the  name  of  ^'Glenfield 
Htarch,**  their  goods  had  acquired  a  great  reputation.  In  1868,  the 
defendants  set  up  starch  works  at  Glenfield,  and  sold  starch  in 
packets  labeled  '^  C.  A  Co.,  Starch  Manufacturers,  Glenfield."    In 
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oolor  alone  those  labels  resembled  those  of  the  plaintifb,  but  it  waa 
shown  that  the  colors  selected  were  common  to  almost  all  starch 
makers.  Held,  on  bill  filed  for  an  injunction,  that  the  defendants 
were  entitled  to  manofacture  starch  at  Glenfield,  and  doing  so,  to 
/lescribe  their  goods  as  made  there,  and  themselves,  of  that  place; 
that  even  if  they  had  chosen  that  place  for  their  works,  expressly 
because  the  name  had  become  known  in  the  markets,  and  with  the 
intention  of  introducing  that  name  as  part  of  the  description  of 
themselves  and  their  goods,  it  was  open  to  them  to  do  so,  and, 
therefore,  as  the  labels  and  inscriptions  in  no  way  imitated  those  of 
the  plaintiffs,  an  injunction  originally  granted  by  Mauns,  Y.  C, 
was,  on  appeal,  dissolved.  WUherspoon  v.  Ourrie^  Ch.  33,  L.  T. 
R.  (Law  Term  Reports),  443;  Vol.  3,  No.  8  Law  Journal,  p.  156. 

This  case  is  noticed  under  the  article  ^'  Trade  Marks,''  and  bears 
upon  the  case  before  us.  What  is  to  be  understood  by  the  closing 
paragraph  is,  that  starch  being  put  up  for  market  in  packages,  are 
labeled  in  such  a  way  as  to  constitute  a  trade  mark,  and  as  the 
defendants'  labels  did  not  imitate  those  of  the  plaintiffs',  except  in 
color,  as  stated  before,  there  could  be  no  piracy  of  the  trade  mark, 
that  did  not  consist  in  the  word  '*  Glenfield."  So  in  this  case,  if 
the  trade  mark  of  appellees  is  as  charged  in  the  bill,  and  as  found 
by  the  court,  there  has  been  no  piracy,  and  the  same  reasons  that 
induced  competition  in  the  manufacture  of  starch  at  *' Glenfield, 
that  starch  made  there  had  a  great  reputation,  and  that  defendants 
had  a  right  to  select  that  place  on  that  account,  because  the  name 
had  become  known  in  the  market;  so  here,  appellants  were  justified 
in  commencing  their  operations  at  Moline,  because  the  plows  manu- 
factured at  that  place  had  obtained  a  great  reputation  through  the 
exertions  of  appellees,  or  of  their  head,  Mr.  Deere.  Any  number 
of  plow  makers  can  go  with  impunity  to  Moline  and  establish  there 
plow  factories,  and  brand  on  their  plows  their  own  name  and  the 
name  of  the  town,  and  send  them  broadcast  over  the  country,  to 
the  joy  of  our  farmers  and  to  the  common  benefit  of  alL 

But  the  court  went,  in  their  decree,  to  the  full  extent  of  the 
claim  of  appellees,  and  decided  they  had  a  property  in  the  letters, 
figures  and  numbers  placed  on  their  plows,  with  this  modification: 
Whereas,  it  is  charged  in  the  bill,  that  the  plows  manufactured  by 
complainants  have  been  of  various  qualities,  sizes  and  patterns,  for 
different  qualities  and  conditions  of  soil,  and  for  different  opera* 
tions,  and  distinguished  by  different  names,  letters  and  numbers; 
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and  fnrtheTy  referring  to  exhibit  A,  their  plows  are  spoken  of  as  of 
different  qualities,  sizes  and  patterns,  the  court  find  they  are  used 
to  designate  the  various  sizes,  shapes  and  patterns  of  plows. 

It  is  in  proof  by  two  of  appellees'  witnesses,  G.  W.  Vinton,  one 
of  the  appellees,  and  C.  6.  Bryant,  that  they  designated  the  differ- 
ent sizes,  qualities  and  patterns  by  numbers,  from  one  to  niney 
inclusiye,  put  on  the  top  of  the  beam,  next  to  the  standard;  and  as 
they  modified  them  from  time  to  time  to  suit  the  demand,  they 
added  numbers  and  portions  of  numbers.  He  also  says,  "  the  same 
letters,  figures  and  numbers  appear  on  defendants'  plows,  corres- 
ponding with  those  we  use,  and  they  appear  in  the  same  form,  style 
and  appearance,  and  designate  the  same  style  and  quality  of  plows 
as  our  own."  On  cross-examination,  he  says  these  letters  and  num- 
bers denote  the  size,  quality,  shape  and  brand  of  the  plows. 

Charles  6.  Bryant  says  he  is  familiar  with  Deere's  numbers  and 
figures  and  combinations,  as  applied  to  their  plows,  and  they  desig- 
nate the  size,  shape  and  quality  of  the  various  kinds  of  plows  on 
their  price  list,  to  which  they  are  applied.  And,  on  cross-examina- 
tion, he  says  makers  of  plows  generally  mark  them  with  letters  and 
numbers,  or  combinations  of  letters  and  numbers,  to  denote  the 
nze,  shape  and  quality  of  plows  made  by  them. 

That  one  cannot  have  a  property  in  letters,  figures  and  words 
used  for  such  purpose,  seems  to  be  settled  by  the  authoritiea. 

It  was  held,  in  the  case  of  Stokes  v.  Landgraffy  17  Barb.  608, 
referring  to  Amoskeag  Manufac.  Co.  v.  Spear^  2  Sandf.  S.  C.  R. 
599,  in  respect  to  words  or  devices  which  do  not  denote  the  goods 
or  property,  or  particular  place  of  business  of  a  person,  but  only 
the  nature,  kind  or  quality  of  the  article  in  which  he  deals,  a  differ- 
ent rule  prevails;  no  property  in  such  words,  marks  or  devices  can 
be  acquired.  There  is,  obviously,  no  good  reason  why  one  person 
should  have  any  better  right  to  use  them  than  another.  They  may 
be  used  by  many  different  persons  at  the  same  time,  in  their  brands, 
marks  or  labels  on  their  respective  goods,  with  perfect  truth  and 
fairness.  They  signify  nothing,  when  fairly  interpreted,  by  which 
any  dealer  in  a  similar  article  could  be  defrauded. 

The  case  of  The  Amoskeag  Manufac,  Co.  v.  Spear ^  suproj  is  said 
to  be  the  leading  American  case  on  the  question  of  trade  marks; 
and  in  that  it  was  held,  that  although,  by  the  long  continued  use 
of  certain  words,  letters,  marks  or  symbols,  which  do  not,  of  them* 
selves,  and  were  not  designed  to  indicate  the  origin  or  ownership 
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of  the  goods  to  which'  they  are  affixed,  the  goods  so  marked,  and 
because  so  marked,  have  become  known  as  those  of  the  manofao- 
turer  who  first  used  them,  such  fact  cannot  alter  the  original  mean* 
ing  of  the  words  or  symbols,  or  the  intent  with  which  they  were 
first  nsed,  as  denoting  the  name  of  the  thing,  or  its  general  or 
relative  quality,  or  take  from  others  the  right  to  employ  them  in 
the  same  sense. 

This  portion  of  the  claim  set  up  by  appellees  mnst  fall  to  the 
ground,  as  well  as  the  claim  based  upon  the  use  of  the  word 
^^  Moline,''  used  to  designate  appellants'  plows.  It  is  very  appa* 
rent,  from  the  whole  tenor  of  appellees'  bills,  their  claim  is  founded 
on  the  fact,  that  their  plows  were  sold  by  them  as  the  **  Moline 
plow,"  and  not  by  the  name  of  the  manufacturer;  and  as  that  is 
only  a  generic  term,  it  is  seen  they  can  claim  no  exclusive  right  to 
the  use  of  that  name  by  which  to  designate  their  manufacture. 
Thompson  v.  Wineheatery  auproy  and  to  which  citation  should  be 
■added  Singleton  v.  BoUon^  3  Doug.  298 ;  Compton  v.  Jimea^  2 
Yesey  &  Beames,  218,  and  Perrf/  v.  Troffit^  6  Beavan,  66.  These 
-cases  are  all  decided  on  the  principle  that  the  names  used  in  the 
respective  cases  had  become  generic — merely  descriptive  of  the 
kind  or  quality  of  the  articles  to  which  they  were  respectively 
applied,  without  reference  to  any  particular  manufacturer. 

Suppose  the  law  required  each  person  claiming  a  trade  mark,  to 
record  the  same,  how  would  that  of  appellees  appear  on  the  record? 
If,  by  these  letters  and  figures,  or  a  combination  of  them,  the  law 
is  settled,  they  are  no  basis  for  the  claim ;  if  the  words  *'  Moline 
Plows,"  the  law  is  equally  well  settled,  that  no  exclusive  right  can 
be  had  in  them;  if  in  the  form  presented  by  the  counsel  for 
appellees  in  their  brief,  "  John  Deere,"  inscribed  on  the  segment 
of  a  circle,  and  the  words  ^'  Moline,  IlL,"  in  a  straight  horizontal 
line  underneath,  it  is  not  so  claimed  in  the  bill,  and  if  it  was,  there 
is  no  proof  that  such  trade  mark  has  been  violated  by  appellants. 

But  it  seems  to  us,  it  is  not  quite  clear  what  appellees  intend  is^ 
and  shall  be,  their  trade  mark.  It  is  not  made  out  to  our  satisfao- 
tion,  and  we  believe  the  rule  to  be,  in  such  cases,  the  proof  must 
be  clear,  leaving  the  question  beyond  a  reasonable  doubt. 

It  is  not  possible  for  us,  even  if  it  were  necessary,  as  it  is  not» 
to  review  the  many  cases  cited  on  the  argument.  There  is  not 
entire  harmony  in  them,  but  one  of  the  most  important  principles 
deducible  from  them  is,  that  when  a  trade  mark  is  violated,  the 
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emence  of  the  wrong  done  consists  in  the  sale  of  the  goods  of  one 
manufacturer,  as  and  for  the  goods  of  another,  and,  therefore,  that 
such  violation  can  only  be  predicated  of  a  copy  or  imitation  of  a 
4;rade  mark,  or  those  portions  of  a  trade  mark  which  tralj  desig- 
nate the  origin  or  ownership  of  the  goods ;  and  another  is,  that  a 
similarity  between  two  trade  marks  used  by  different  manufacturers 
for  their  goods,  although  of  such  a  character  as  to  induce  a  belief 
in  the  mind  of  the  public  that  they  belong  to  and  designate  the 
goods  of  the  same  manufacturer  or  trader,  is  not,  of  itself,  sufficient 
ground  for  a  prohibition  of  the  use  of  such  trade  mark  by  him  who 
did  not  first  adopt  it.  That  similarity,  to  entitle  the  originator  to 
the  protection  of  the  law,  must  be  such  as  to  amount  to  a  false 
representation,  not  alone  that  the  two  articles  have  the  same  origin, 
t)ut  that  the  goods  to  which  the  simulated  mark  is  attached  are  the 
manufacture  of  him  who  first  appropriated  the  trade  mark.  Amoa- 
keag  Manufac.  Co,  v.  Spear ^  Bvpra ;  Upton  on  Trade  Marks,  136. 

Testing  this  case  by  these  principles,  it  has  no  foundation.  On 
the  part  of  appellants,  the  essence  of  the  wrong  alleged  to  be 
done,  is  absent,  and  though  a  similarity  may  exist  in  the  mark  or 
brand  of  appellants,  with  that  of  appellees,  if  the  words  "  John 
Deere,"  printed  in  capital  letters  on  the  segment  of  a  circle,  with 
the  name  of  "  Moline,  HI.,"  on  a  straight  horizontal  line,  also  in 
capital  letters,  be  their  trade  mark,  which  is  not  so  alleged  in  the 
bill,  or  proved,  or  found  by  the  court,  it  is  not  such  as  to  amount 
to  a  false  representation,  that  the  goods  of  appellants,  bearing  the 
brand,  had  the  same  origin,  and  were  of  the  manufacture  of 
appellees,  if  they  did  in  fact  first  appropriate  it  as  a  trade  mark. 

On  this  point  there  is  no  evidence  whatever.  There  was  no  pre- 
tension by  appellees  of  a  trade  mark,  until  appellants  commenced 
to  manufacture,  and  that  successfully,  plows  at  Moline,  and  which 
they  published  far  and  wide  as  the  '^  Moline  Plow,"  and  thus 
interfered  with  the  monopoly  appellees  had  created.  For  their 
audacity,  in  so  interfering,  the  sternest  decrees  of  the  law  are 
invoked,  but  in  this  court,  the  invocation  will  be  vain  on  such  facts 
as  are  presented  by  this  record. 

We  forbear  any  discussion  of  the  questions  presented  by  the 
tapplemental  bill,  deeming  it  unnecessary;  satisfied,  as  we  are,  that 
appellees  have  no  standing  in  a  court  of  equity,  and  for  the  same 
reason  decline  the  discussion  of  the  question,  how  far  claimants 
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under  Deere  may  be  protected  in  any  trade  mark  he  may  have  had 
and  used* 

Entertaining  the  views  herein  expressed,  the  decree  of  the  circuit 
oonrt  must  be  reversed,  the  injunction  dissolved  and  the  bill  dis- 
missed* 


Ejub,  appellant,  v.  FonauB. 

(Mni.4tt.) 

NiBg^igenioB^  eompaiMtke — vdnor — mtamift  qf  damagei, 

bail  action  to  reoover  for  ii\)iineB  received  by  the  son  of  plaintiff  in  consequence 
of  the  alleged  negligence  of  defendant  in  placing  barrels  and  a  counter  on  a 
public  street,  it  appeared  that  the  son  was  twelve  years  old,  and  that  in  pass- 
ing on  the  sidewalk,  he  put  his  hands  upon  the  counter,  as  if  to  Jump  upon  it, 
when  it  fell  and  fractured  his  leg.  HM  (1),  that  the  age  and  discretion  of  the 
boy  were  subjects  of  consideration  by  the  jury ;  (2),  that,  as  the  negligence  of 
defendant  was  much  greater  than  that  of  the  boy,  plaintiff  could  recover ;  and 
(8),  that  evidence  tending  to  show  permanent  injury,  as  affecting  the  amount 
of  damages,  was  properly  submitted  to  the  Jury. 

AcnoN  on  the  case,  conmienced  by  appellee  against  appellant, 
for  negligence  in  placing  counters  and  barrels  on  the  public  street, 
by  means  whereof  the  son  of  appellee  was  injured.  A  trial  by  jury 
was  had  below,  and  plaintiff  recovered  a  verdict  for  fifty  dollars. 

The  proof  shows  that  appellant,  prior  to  the  injury,  had  placed 
npon  the  sidewalk,  in  Kankakee  City,  a  number  of  barrels  and 
counters,  in  a  tottering  condition,  and  occupying  a  considerable  por- 
tion of  the  walk;  that  one  of  the  counters  was  eighteen  or  twenty 
feet  in  length,  and  that  these  obstructions  interfered  with  a  safe 
passage  at  night. 

The  son  was,  at  the  time  of  the  injury,  about  twelve  years  old, 
lived  with,  and  worked  for,  his  father,  and  was  worth  from  fifty  to 
seventy-five  cent>8  per  day,  and  at  the  time  of  the  injury  was  going 
from  his  work  to  dinner.  In  passing  he  put  his  hands  upon  the 
counter,  apparently  making  a  motion  to  jump  on  it,  when  it  fell  on 
him,  fracturing  the  right  leg.  The  physician's  bill,  and  expenses  in 
earing  for  him  in  his  sickness,  were  proved  to  be  fifty  dollars. 
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The  instmctions  asked  for  and  given,  appear  in  the  opinion. 
Judgment  for  plaintiff.    Defendant  appealed. 

W.  H,  Jtichardaon  and  C.  A.  Lake^  for  appellant. 

MoMon  B,  JLoomU^  for  appellee. 

Thornton,  J.  Errors  are  assigned  upon  the  modification  of  the 
following  instmctions,  asked  by  appellant: 

^  1.  The  court  instructs  the  jury  that  the  proofs  should  support  the 
allegations  of  the  declaration,  and  if  the  allegation  in  the  plaintiff's 
declaration  is,  that  the  plaintiff's  son  was  injured  while  he  was 
using  due  care,  and  if  you  believe,  from  the  evidence,  that  he  did 
not  use  due  care  (modified  as  follows  here:  that  is,  such  care  as  a  boy 
of  his  age  and  discretion  would  naturally  do),  then  the  proof  does 
not  support  the  allegations,  and  the  law  is,  in  such  case,  for  the 
defendant. 

^  2.  If  the  injury  happened  by  and  through  the  negligence  of  the 
boy  and  defendant,  equally,  then  the  law  is  for  the  defendant. 
(Modified  as  follows  :  But  in  determining  the  negligence  of  the 
boy,  you  must  take  into  account  his  capacity,  for  he  cannot  be 
required  to  exercise  as  much  care  and  caution  as  a  person  of  mature 
years.) 

''  4.  If  the  jury  believe,  from  the  evidence,  that  the  negligence  of 
the  plaintiff's  son  David  was  gross  (here  modified  as  follows:  judg* 
mg  him  not  by  the  standard  of  a  man,  mature,  but  as  a  boy),  and 
that  the  negligence  of  the  defendant  was  slight,  then,  in  that  case, 
the  law  is  for  the  defendant. 

''6.  If  the  jury  believe,  from  the  evidence,  that  had  plaintiff's 
son  David  used  ordinary  care  (modified  as  follows:  that  is,  such 
care  as  a  boy  of  his  age  and  discretion  would  naturally  use),  the 
injury  complained  of  would  not  have  happened,  then,  in  that  case, 
the  law  is  for  defendant."    . 

These  instructions,  without  the  change  made  by  the  court,  would 
require  the  same  care  on  the  part  of  a  child,  as  one  of  maturer 
years. 

A  child  can  only  exercise  care  and  prudence  equal  to  his  capacity. 
Ordinary  neglect  as  to  a  person  of  full  age  and  capacity,  might  be 


148  ILLINOIS, 


Kerr  v.  Poigue. 


gross  neglect  as  to  a  child.  Hence,  the  age  and  disoretion  of  tlie 
child  were  the  proper  subject  of  inquiry  by  the  jury.  The  chUd  is 
reckless  and  thoughtless;  the  man  prudent  and  watchful.  This 
child  had  the  right  to  pass  over  this  walk,  and  tho  party,  in  placing 
obstructions  thereon,  was  bound  to  the  utmost  circumspection. 
Chicago^  Burlington  <t  Quinci/  H,  JR,  Co.  v.  Dewey ^  26  HI.  266; 
JRobinson  v.  Cone^  22  Vermont,  213;  Birge  v.  Gardiner^  19  Conni. 
607. 

There  was  no  error  in  the  modification  of  the  instructions.  The 
negligence  of  appellant,  in  placing  the  obstructions  on  the  sidewalk, 
and  permitting  them  to  remain  there  for  several  weeks,  was  much 
greater  than  the  carelessness  of  the  boy.  There  is  not  much 
resemblance  between  the  case  at  bar,  and  the  case  of  the  CUy  of 
Chicago  v.  Starr ^  Admr,  42  III.  174.  In  the  latter  case,  the  child 
was  only  six  years  old,  and  was  not  engaged  in  any  necessary  busi^ 
ness  or  labor,  but  was  roaming  the  streets,  six  blocks  from  home, 
in  a  crowded  thoroughfare,  without  any  sufficient  excuse,  and  with- 
out any  restraint  on  the  part  of  his  parents.  The  cases  are  clearly 
distinguishable. 

It  is  also  claimed  that  there  was  error  in  the  refusal  to  give  the 
following  instruction: 

'Ml.  Defendant  asked  the  court  to  instruct  the  jury  as  follows: 
You  are  instructed  that  all  evidence  tending  to  show  permanent 
injury,  is  ruled  out,  so  far  as  establishing  any  right  to  recover 
damages  for  permanent  injury.*' 

If  the  injury  was  serious  and  permanent,  such  fact  would 
enhance  the  damages,  which  the  father  was  entitled  to  recover  for 
the  loss  of  service  during  minority. 

We  have  carefully  examined  all  the  instructions,  and  the  evi- 
dence, and  can  find  no  error  in  the  record.  The  evidence  clearly 
tends  to  sustain  the  verdict.  The  question  of  negligence  has  been 
passed  upon  by  a  jury,  under  proper  instructions,  and  we  can  per- 
ceive no  reason  to  disturb  the  finding. 

Judgment  affirmed. 

NoTK.— That  the  negligence  of  parent  or  guardian  of  an  Infint  is  a  defenae  to  an  aetlon  bj 
the  infant  against  third  persons  for  injuries  was  held  In  the  following  among  other  oaaes: 
BartpUL  t.  A>per,  3t  Wend.  618,  which  is  the  leading  American  case  on  the  mibjoct.  Bomq^^ 
burger  r.  7%$  Seoond  Avrnm  B.  B.  Co.,  38  How.  108 ;  Bwum  v,  Maxwett^  6  Hill,  602 ;  KHig  ▼. 
WtlU,  I  B.  D.  Smith,  74;  apencmr  v.  Uiiea  B.  B.  Co.,  6  Barb.  838 :  97  id.  9S8 :  BuUon  ¥.  Jik<iuia 
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I  B.  Cb.  18  N.  Y.  S51 ;  Steoet  y.  Otwego^  «tc.,  S.  S.  Co.  id.  425 ;  Mimger  v.  ixmawanda  R. 
J?.  Cb.  4  Id.  849 ;  WrigM  ▼.  Maiden,  etc.,  R.  R.  Co.  4  Allen,  288 ;  Callahan  v.  Bmtk  9  id.  401 ;  see 
also  XyneA  t.  Nurdin^  1  Ad.  A  B.  99.  The  case  of  HartJUid  v.  Roptr  has  been  denied  in  the 
following  cues:  Bobinton  ▼.  Oont^  33  Yt.  S13;  Daiey  v.  Norwich^  etc.^  R.  R.  Co.  S6  Conn.  5U8; 
iWtod<»ftto,  «le.,  J?.  B,  Co.  ▼.  Spearm,  47  Penn.  St.  SOS ;  .Smi^  v.  O'  Connor,  48  id.  318 ;  CUy  of 
Chicago  y.  Mayor^  18  111.  860 ;  Ulinois  Cent.  R.  R.  Co.  v.  McCleUan,  43  id.  856 ;  CUy  of  St.  Paul 
▼.  Jnr&y,  8  Minn. ;  BotoiHd  v.  Miteovri  R.  R.  Co.  86  Mo.  490 ;  Whirley  v.  TFAi/^tfrnorv,  1  Head. 
In  OUmey  v.  HeetonviUe  M.  A  F.  R.  R.  Co.  67  Penn.  St.  173,  the  negligence  of  the  parent 
held  to  be  a  bar  to  an  action  by  the  parent  for  the  Iobb  of  the  child's  Bcrvice.  lu  Waiie  v. 
Jf.  S.  B*y  OD.  E.  B.  A  S.  719,  the  negligence  of  the  grandmother  with  whom  the  child  wa» 
trayellng,  was  held  to  be  a  bar  to  an  action  by  the  child.  In  North  Penn.  R.  R.  Co.  y.  Mahotiey, 
tn  Penn.  St.  187,  a  child  was  injured  throagh  the  negligence  of  its  aunt,  the  defendants  being  also 
nc^lgent,  and  the  coort  held  that  the  negligence  of  the  annt  was  not  such  contributory  neg- 
ligence  as  would  discharge  the  defendants.'  In  AbboU  y.  Ma<iM  and  Eughee  y.  Maqfle,  33  L.  J. 
Bje.  177,  the  defendant  placed  a  shutter  against  the  wall  in  a  public  street,  the  dress  of  a  child 
^riio  was  playing  In  the  street,  and  Jumping  off  the  shutter,  caught  thereon  and  it  fell 
vpon  and  injured  him.  Held,  that  the  defendant  was  not  liable  to  an  action  by  the  child. 
Bdd  also  that  defendant's  liability  to  another  child  injured  by  the  shutter  at  the  same 
time  depended  upon  whether  the  children  were  playing  together  so  as  to  be  Joint  actors. 
In  Mangan  y.  AUerton,  L.  R.  1  Ex.  389,  the  defendant  exposed  for  sale,  In  a  public  place, 
nnfenoed  and  without  snperintondence,  a  machine  which  might  be  set  in  motion  by  any 
passer  by,  and  wliich  was,  when  in  motion,  dangerous.  The  plaintiff,  a  boy  of  four  years  old, 
by  direction  of  his  brother,  seyen  years  old,  placed  his  fingers  in  the  machine,  while  another 
boy  was  setting  it  In  motion,  and  the  lingers  were  crushed.  It  was  held  that  the  plaintiff 
mid  not  recoyer.  See  also  Birge  y.  Oatrdiner,  19  Conn.  507 ;  BMy  y.  JBoston  OaeUght  Oo.^  8 
«fij,  198;  Latmm t.  JAony  GatUgM  Go,,  46  Barb.  964.— Bv. 


Wbad,  appellant,  y.  Labkin  ei  aL 

(  64  ni.  489. ) 

OmtMyaiiM — deed — eof)enani  of  iearraniif. 

Where  the  coTcnantee,  in  a  deed  of  land,  takes  possession  and  conveys,  a 
ooT^nant  of  warranty  in  the  deed  to  him  will  pass  to  his  grantee,  although 
the  coyenantor  was  not  in  possession  at  the  time  of  his  conveyance. 

AcnoN  of  covenant  by  Larkin  and  others  against  Harding  and 
Wead.  It  appears,  in  brief,  that  defendants  conveyed  certain 
lands  to  C.  &  A.  Worden,  and  in  the  deed  covenanted  with  them, 
their  heirs  and  assigns,  that  they  would  forever  warrant  and  defend 
the  premises  against  patent  titles.  The  land  was  then  vacant. 
The  Wordens  took  possession  under  the  deed,  and  subsequently 
sold  and  conveyed  to  Larkin,  and  delivered  to  him  possession.  An 
action  of  ejectment  was  brought  against  him,  pending  which,  ha 
died,  and  his  heirs,  the  present  plaintiffs,  having  been  made  parties, 
judgment  passed  against  them  and  they  were  evicted  by  a  para* 
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mount  patent  title.  The  covenant  of  warranty  in  defendants'  deed 
being  thus  broken,  the  present  action  was  brought.  Judgment  for 
plaintiffs  ;  appeal  by  defendants. 

J,  L.  Bennett^  for  appellant,  argued  that  the  covenantor  had 
neither  title  nor  possession  when  he  conveyed,  and  because  the 
covenant  runs  with  the  land,  therefore  the  grantee  of  the  immediate 
covenantee  cannot  sue;  and  cited  Slater  eC  al,  v.  JRawsortj  1  Meto. 
456 ;  Neabit  v.  Nesbit  et  al.  ExWa^  1  Taylor's  (N.  C.)  Conf .  R.  p. 
403-410;  Nbkey.  Awder^  Cro.  Eliz.  378,  476;  Webb  v.  Bttssell,  8 
Term.  R.  393;  4  Kent's  Com.  471  (3d  ed.),  note  6;  Slater  y.  Hatosofij 
6  Mete.  443-447;  Moore  v.  Merrill^  17  N.  H.  81;  Beddoe's  JEx'r  v. 
Wadaworthy  21  Wend.  120;  Wilson  v.  Widenham,  61  Me.  666; 
Fbwler  v.  Poling^  2  Barb.  306;  Same  v.  Same^  6  id.  166;  €hreenby 
V.  WUcocka^  2  Johns.  1;  Marston,  v.  Hobbs^  2  Mass.  433;  Spencei^B 
Casey  6  Co.  176;  Andrevo  v.  Pearcej  4  Bos.  &  FuL  168;  Martin^ 
AdvfCr.  V.  Gordon^  24  Ga.  636;  BeardsUy  v.  Knight^  4  Vt.  471; 
Administrators  of  Backus  v.  McCoy ^  3  Ham.  (Ohio)  221;  Ran^ 
dolph^s  Administrators  v.  Kinney^  3  Randolph,  396;  WhittouY. 
Feacocky  3  Bing.  (N.  C.)  411;  Paugeter  v.  Harris^  7  C.  B.  708; 
Chreen  v.  James^  6  Mels.  &  Welsby,  666;  AUen  v.  WooUey^  1  Biaokf. 
249;  Bartholomew  v.  Candee^  14  Pick.  167. 

Goudy  <b  Chandlery  for  appellees. 

Lawrence,  Ch.  J.  This  case  has  been  twice  before  this  court, 
and  will  be  found  reported  in  41  111.  416,  and  49  IlL  99.  The  facts 
are  set  forth  in  the  opinion  in  41  111.,  and  it  is  unnecessary  to  repeat 
them  here.  After  a  third  verdict  and  judgment  against  the  defend- 
ants  in  the  circuit  court,  they  again  bring  the  record  here  and  sub* 
mit  it  upon  a  question  which  has  not  hitherto  been  raised.  It  is 
now,  for  the  first  time,  claimed  that  the  action  will  not  lie,  because 
the  defendants,  at  the  time  they  executed  the  deed  containing  the 
covenant  upon  which  they  are  now  sued,  were  not  in  actual  posses- 
sion of  the  land,  and  had  no  estate  in  it  of  any  kind.  It  is  con- 
tended,  in  such  cases,  the  covenants  in  a  deed  do  not  run  with  the 
land,  because  there  is  no  estate  to  which  they  can  attach,  and, 
therefore,  the  grantee  of  the  immediate  covenantee  cannot  sue. 

It  is  true,  it  has  been  held  by  the  current  of  authorities,  that  the 
covenants  of  seizin,  of  a  right  to  convey,  and  that  the  land  is  free 
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from  encumbrances,  being  in  presently  if  broken  at  all,  are  broken 
as  soon  as  made,  and  becoming  at  once  mere  choses  in  action,  do 
not  ran  with  the  land,  or,  in  other  words,  do  not  pass  to  the  grantee 
of  the  immediate  covenantee.  But,  even  on  this  point,  there  is 
some  contradiction  in  the  authorities,  the  King^s  Bench  having 
held,  in  Kingdon  v.  NbtUe^  1  Maule  &  S.  355,  and  4  id.  53,  that 
the  assignee  might  sue  on  the  ground  that  the  want  of  seizin  is  a 
continuing  breach.  So,  too,  it  was  held  in  AdrrCr  of  JBaekus  v. 
McCoy^  3  Ohio,  211,  that  the  covenant  of  seizin  runs  with  the  land, 
so  long  as  the  purchaser  and  the  successive  grantees  under  him 
remain  in  possession,  and  the  rule  is  enforced  by  the  court  with 
very  cogent  reasoning. 

But  if  it  be  true  that  these  covenants  inpresenti  cannot  be  made 
the  basis  of  an  action  by  the  assignee,  it  is  not  denied  that  the 
covenant  of  warranty,  which  is  the  covenant  in  the  case  at  bar, 
runs  with  the  land  and  protects  the  grantee  of  the  covenantee. 
This  was  settled  in  Spencer^a  Case,  5  Coke,  and  has  probably  never 
since  been  denied.  It  is  claimed,  however,  in  behalf  of  appellant 
in  the  present  case,  that,  although  this  covenant  runs  with  the  land, 
yet,  if  the  covenantor  has  neither  actual  possession  nor  legal  title, 
there  is  no  estate  to  which  it  can  attach,  and  it  does  not  pass  to  the 
grantee  of  the  covenantee. 

In  support  of  this  position,  counsel  cite  the  case  of  SkUer  v. 
Hawsan,  1  Mete.  456,  and,  it  must  be  admitted,  this  doctrine  is 
there  announced.  The  court  say:  ^^  To  support  an  action  by  an 
assignee,  on  the  covenant  of  warranty,  it  is  necessary  the  warrantor 
should  have  been  seized  of  the  land,  for  by  a  conveyance  without 
such  seizin,  the  grantee  acquires  no  estate,  and  has  no  power  to 
transfer  to  a  subsequent  purchaser  the  covenants  in  his  deed; 
because,  as  no  estate  passes,  there  is  no  land  to  which  the  covenants 
can  attach.**  It  is,  however,  admitted  by  the  court,  that  if  the 
'sovenantor  is  seized  in  fact,  though  without  title,  the  covenant 
does  attach  and  pass  to  the  assignee,  and  when  the  same  case  came 
again  before  the  court,  at  a  subsequent  term,  as  reported  in  6  Mete. 
442,  the  plaintiff  was  allowed  to  recover,  on  the  ground  that  the 
covenantor  had  cut  timber  and  hoop  poles  from  the  land,  and  thui 
had  such  a  seizin  as  caused  his  covenants  to  attach  to  the  land  and 
pass  to  the  grantee  of  the  covenantee. 

Notwithstanding  our  great  respect  for  that  court,  this  seems  to 
US  a  very  striking  instance  of  the  sacrifice  of  substance  to  shadow; 
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the  true  meaning  and  spirit  of  a  rule,  to  the  mere  foi*m  of  words  ii> 
which  it  has  been  found  convenient  to  express  it. 

A  reason  at  least  technically  sound,  whether  in  fact  satisfactory 
or  not,  can  be  given  why  covenants  in  preaenti  do  not  pass  to  the 
assignee.  The  reason  assigned  for  this  rule  by  the  courts  which 
maintain  it,  is,  as  already  stated,  that  these  covenants,  if  broken  at 
all,  are  broken  as  soon  as  made,  and  the  covenantee  thus  acquires 
a  mere  chose  in  action,  which,  under  the  rules  of  the  common  law^ 
cannot  pass  to  an  assignee  by  a  conveyance  of  the  land.  But  not 
so  with  the  covenant  of  warranty.  That  operates  only  in  futurOy 
and  is  only  broken  by  eviction.  It  is  admitted  that  it  attaches  to 
the  land  and  passes  to  the  assignee,  if  the  covenantor  has  a  seizin  in 
fact,  though  a  wrongful  seizin.  Why,  then,  should  it  not  pass  to 
the  assignee  of  the  covenantee,  if  the  land  is  vacant  at  the  time  the 
covenant  is  made,  and  the  covenantee,  as  in  the  present  case,  entei-s 
under  his  deed  and  then  conveys?  If  the  land  were  adversely 
held  at  the  time  of  the  first  conveyance,  and  if  the  common  law, 
rendering  such  a  conveyance  void,  were  still  in  force,  it  might  be 
said  the  covenants  were  void  as  to  the  covenantee.  But  it  is 
admitted  in  the  case  at  bar,  as  it  was  in  the  Massachusetts  cas(% 
that  the  covenant  was  a  valid  covenant  to  the  covenantee,  even 
though  the  covenantor  was  not  in  possession  of  the  land.  But,  it 
was  said,  it  did  not  pass  to  the  assignee,  because  it  attached  to  the 
estate,  and  the  assignee  took  no  estate.  Yet,  if  a  wrongful  seizin 
on  the  part  of  the  assignor  would  cause  it  to  attach  to  the  estate^ 
and  pass  to  remote  grantees,  and  if,  in  the  absence  of  seizin  by  the 
covenantor,  the  covenant  was  valid  to  the  covenantee,  as  is  admit- 
ted, we  should  like  to  inquire  why,  as  soon  as  the  covenantee  took 
possession  of  the  vacant  land,  the  covenant  did  not  then  at  once 
attach  to  the  land,  and  pass  with  the  conveyance  of  the  covenantee  ? 
If  the  question  of  possession  is  at  all  important  in  reference  to  the 
passing  of  this  covenant  to  an  assignee,  it  is  not  the  possession  of 
the  covenantor  that  is  material,  but  that  of  the  covenantee  when 
he  makes  his  conveyance.  Then  is  the  first  time  that  the  covenant 
passes  as  attached  to  the  estate.  When  first  made,  it  is  made  to 
the  covenantee  directly  and  in  person,  and  he  takes  its  benefit  by 
virtue  of  his  contract,  and  not  as  tiXi  incident  to  the  estate.  It  can 
certainly  never  be  held,  that  if  he  takes  possession  and  is  evicted 
by  paramount  title,  he  cannot  recover,  because  the  land  was  vacant 
when  the  deed  was  made  to  him.    Even  then,  if  we  concede  that 
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he  must  take  possession  before  he  can  pass  the  covenant  to  his 
grantee,  as  attached  to  the  land,  we  are  wholly  unable  to  see  why 
it  does  not  pass  if  he'  has  taken  possession,  or  what  the  possession 
or  non-possession  of  the  covenantor,  when  the  covenant  was  made, 
has  to  do  with  its  passing  to  the  grantee  of  the  covenantee.  The 
cases  of  Moore  v.  Merrill^  17  N.  H.  81 ;  Beddo^s  JEa^rs  v.  Wad^' 
worthy  21  Wend.  120,  and  Fowler  v.  Poling^  6  Barb.  166,  cited  by 
counsel  for  appellant,  so  far  from  being  inconsistent  with  the  posi- 
tion we  have  here  taken,  seem  rather  to  support  it.  The  last  case 
was  first  heard  at  special  term  before  a  single  judge,  and  is  reported 
in  2  Barb.  306.  It  was  held,  as  in  the  Massachusetts  case,  that  as 
the  covenantor  had  no  possession,  the  covenant  did  not  pass  to  the 
assignee.  An  appeal  was  taken  to  the  general  term,  and  it  was 
there  held,  the  conveyance  by  the  covenantee  in  possession  passed 
the  covenant  to  the  assignee. 

The  case  of  Neabit  v.  Nesbit^  1  Taylor  (N.  C.)  Rep.,  also  cited 
by  counsel  for  appellant,  was  one  in  which  the  grantors,  by  the  face 
of  their  deed,  did  not  purport  to  convey  their  own  land,  but  that 
of  their  daughter,  and  covenanted  that  she  should  make  good  the 
title  on  her  coming  of  age.  The  court  held,  the  covenants  were 
collateral  to  the  title,  and  did  not  pass  to  the  assignee.  The  deci- 
sion is  based  on  the  peculiar  character  of  the  deed  and  covenants. 
The  question  was,  whether  the  covenants  in  the  peculiar  deed 
before  the  court  could  pass  to  an  assignee,  and  did  not  turn  upon 
the  question  of  possession. 

Our  conclusion  is,  that  where  the  covenantee  takes  posseBsiou 
and  conveys,  the  covenant  of  warranty  in  the  deed  to  him  will  pass 
to  his  grantee,  although  the  covenantor  may  not  have  been  in  pos- 
session at  the  time  of  his  conveyance.     This  is  the  case  at  bar. 

It  is  not,  however,  to  be  supposed,  because  we  do  not  now  lay 
down  a  broader  rule  than  is  required  by  the  case  before  us,  that  we 
hold,  by  implication,  the  covenants  would  not  pass  if  the  immediate 
covenantee  should  convey  before  taking  possession.  On  the  con- 
trary, it  would  much  better  comport  with  the  interests  of  this  State, 
where  vacant  lands  are  so  largely  an  article  of  commerce,  to  hold 
that  the  covenantor,  whether  sued  by  an  immediate  or  remote 
grantee,  is  estopped  by  his  deed  from  denying  that  he  had  an 
estote  in  the  lands  to  which  his  covenants  would  attach,  and  which 
would  pass  by  deed.  The  covenant,  it  is  true,  passes  to  th« 
assignee  as  appendant  to  the  land,  but  this  does  not  mean  th« 
Voi.  V— 20 
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actual  title  to  the  land,  for,  in  such  cases,  no  coyenants  would  be 
needed.  They  are  intended  as  a  protection  to  the  covenantee  and 
his  assignees,  in  case  the  covenantor  has  no  title,  and  it  is  a  very 
extraordinary  mode  of  reasoning  which  leads  to  the  conclusion, 
that,  if  the  covenantor's  want  of  title  is  also  accompanied  by  a 
want  of  possession,  for  that  reason  he  should  be  excused  from 
liability  to  the  remote  grantee.  We  should  be  inclined  rather  to 
say,  that  although  the  covenant  of  warranty  is  attached  to  the 
land,  and  for  that  reason  is  said,  in  the  books,  to  pass  the  assignee, 
yet  this  certainly  does  not  mean  that  it  is  attached  to  the  para- 
mount title,  nor  does  it  mean  that  it  is  attached  to  an  imperfect 
title,  or  to  possession,  and  only  passes  with  that,  but  it  means, 
simply,  that  it  passes  by  virtue  of  the  privity  of  estate,  created  by 
the  successive  deeds,  each  grantor  being  estopped  by  his  own  deed 
from  denying  that  he  has  conveyed  an  estate  to  which  the  covenant 
would  attach. 

In  the  case  at  bar,  the  defendants  conveyed  to  the  Wordens,  and 
in  their  deeds  covenanted  with  them,  their  heirs  and  assigns,  that 
they  would  forever  warrant  and  defend  the  premises  against  patent 
titles.  The  land  was  then  vacant.  The  Wordens  took  possession 
under  their  deed,  and  subsequently  sold  and  conveyed  to  Larkin, 
and  delivered  to  him  the  possession.  An  action  of  ejectment  was 
brought  against  him,  pending  which  he  died,  and  his  heirs,  the 
present  plaintiffs,  having  been  made  parties,  judgment  passed  against 
them,  and  they  were  evicted  by  a  paramount  patent  title.  Tb'j 
covenant  of  warranty  in  defendant's  deed  was  never  broken  unti'j 
then.  It  was  never  a  mere  chose  in  action  in  the  hands  of  the 
immediate  covenantees.  No  one  but  these  plaintiffs  has  ever  had, 
or  can  have,  a  right  of  action  on  this  covenant.  If  they  cannot 
have  it,  the  covenant  which  was  inserted  in  the  deed  of  defendants^ 
in  order  to  give  perpetual  security  to  both  immediate  and  remote 
grantees,  has  become  a  dead  letter.  And  why  ?  The  only  reasou 
that  can  be  given  is,  because  the  covenantors,  instead  of  having  a 
partial  title  or  a  tortious  possession,  had  no  title  nor  possession  o' 
any  sort.  Their  security  is  to  be  found  in  the  completeness  with 
which  their  covenant  has  been  broken.  The  reasoning  do^inof 
commend  itself  to  our  judgment. 

Judgment  qffitT  iti. 
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Chicago  and  Nobthwestbrn  Railroad  Company,  appellant,  v. 

SiHONSON  €t  aL 
(Mm.  604.) 

BaObroad — fin  communkaUdfrom  loeamotitea  —  aminbutary  negligenee. 

Land  owners  contiguous  to  railroads  are  as  much  bound,  in  law,  to  keep  their 
landa  from  an  accumulation  of  dry  grass  and  weeds  as  railroad  oompanieB 
are ;  and  when  a  fire  is  ignited  on  a  railroad  company's  right  of  way,  and  is 
communicated  in  consequence  of  such  accumulations  to  fields  adjoining,  the 
negligence  of  the  owner  will  be  held  to  have  contributed  to  the  loss,  and 
unless  it  appears  that  the  negligence  of  the  company  is  greater  than  that  of 
the  land  owner,  the  latter  cannot  recover. 

AcnoN  on  the  case,  brought  to  the  Whiteside  circnit  court  by 
Frederick  Simonson,  to  recover  of  the  defendant  railway  company, 
damages  occasioned  to  the  property  of  the  plaintiff,  by  reason  of 
the  escape  of  fire  from  their  locomotives,  while  running  on  their 
track  across  the  land  of  the  plaintiff. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  to  reverse 
which  the  defendants  appeal,  assigning,  among  other  things,  as 
error,  giving  the  instructions  asked  by  the  plaintiff. 

The  instructions  complained  of  are  the  following : 

"  If  the  jury  believe,  from  the.  evidence,  that  any  one  or  more 
of  the  fires  which  are  complained  of  by  the  plaintiff  in  the  case, 
were  caused  by,  or  originated  from,  the  carelessness  of  the  defend- 
ants' servants,  or  the  defect  in  the  construction  of  the  defendants' 
enp^ine,  or  from  the  carelessness  of  the  defendants  in  permitting 
dry  grass  and  leaves,  and  other  combustible  matter  to  accumulate 
on  the  side  of  their  said  railroad  track,  adjoining  the  premises  of 
the  plaintiff,  so  that  fire,  first  falling  from  defendants'  engine, 
caught  said  dry  grass  or  dry  leaves,  or  other  combustible  matter, 
and  thence  communicated  with  the  premises  of  the  plaintiff,  and 
thus  occasioned  the  damage,  or  any  part  of  it  complained  of,  they 
will  find  the  issues  for  the  plaintiff,  and  assess  his  damages  at  such 
sum  as  they  believe,  from  the  evidence,  he  has  sustained  from  such 
careless  or  negligent  acts. 

"  If  the  jury  believe,  from  the  evidence,  that  any  one  or  more  of 
the  fires  that  are  complained  of  by  the  plaintiff,  were  caused  by 
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or  onginated  from,  the  carelessness  of  the  defendants'  servant^,  in 
the  management  of  the  locomotive  of  said  defendants,  or  from  their 
permitting  dry  grass  and  other  combastible  material  to  accumulate 
on  the  land  of  the  defendants,  on  the  sides  of  their  said  railroad 
track,  adjoining  the  premises  of  the  plaintiff,  they  will  find  the 
issues  for  the  plaintiff,  and  assess  his  damages  at  such  sum  as  they 
believe,  from  the  evidence,  he  has  so  sustained." 

jK  W.  Blodgetty  James  H.  Howe  and  Henry  <t  Johnson^  for 
appellants. 

Frederick  Sackett'said  Dinamoor  Ss  Stager y  for  appellee. 

Breese,  J.  (After  stating  facts.)  The  objection  to  these  instruo- 
tions,  and  each  of  them,  is  obvious.  They  leave  out  of  the  case 
the  question  of  contributory  negligence  on  the  part  of  the  plaintiff^ 
in  disregard  of  the  rule  established  in  lU.  Cent,  It.  R,  Co.  v.  MUU^ 
42  III  407,  and  O.  <&  M.  R.  R.  Co.  v.  SlumefeU,  47  id.  497,  and 
lU.  Cent,  R.  R.  Co,  v.  Irazier^  id.  505. 

It  was  declared  by  a  majoiity  of  the  court,  in  Shanefelt's  case, 
that  land  owners  contiguous  to  railroads  were  as  much  bound,  in 
law,  to  keep  their  lands  free  from  an  accumulation  of  dry  grass 
and  weeds  as  railroad  companies  were,  so  when  a  fire  is  ignited  on 
a  company's  right  of  way,  and  is  communicated  to  fields  adjoining, 
the  negligence  of  such  owner  will  be  held  to  have  contributed  to 
the  loss,  and  unless  it  appears  the  negligence  of  the  company  was 
greater  than  that  of  such  land  owner,  the  latter  cannot  recover  for 
injuries  thus  arising. 

These  instructions  wholly  ignore  this  doctrine,  which  must  be 
regarded  as  the  established  doctrine  of  this  court,  and  the  defect  is 
not  supplied  by  any  other  instruction  given  in  the  causa 

In  this  case,  however,  it  appears  the  fire  from  the  engine  was 
communicated  to  the  wood  lands  of  the  plaintiff,  as  well  as  to  his 
cultivated  land. 

On  another  trial,  this  fact  will  be  considered  by  the  court  in  its 
instructions,  as  abating  that  degree  of  diligence  required  of  the 
land  owner,  for  it  is  well  known,  it  is  almost  impossible  for  such  to 
keep  his  timber  land  clear  of  leaves,  which  are  constantly  falling, 
and  soon  become  dry  and  inflammable. 

As  the  instructions  ignore,  wholly,  the  doctrine  of  oontribntory 
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negligence,  the  judgment,  for  that  reason,  must  be  reversed,  and 
the  case  remanded. 

Judgment  reversed, 

NoTK.— See  Barron  v.  Eldridge^  1  Am.  Rep.  126;  Pmngylvania  S.  B.  Co.  v.  Kttr^  1  id. 
iSi\Stei»wgy,BrUB^  Oo.,Sid.V:Ji;3€deUy.  Lonff  Island  B.  S.  09.,  4  id.  088. 

The  doctrine  of  contributory  negligence  held  in  the  principal  case  is  directly  opposed  to 
the  decisions  in  Cook  t.  Champlain  Trans.  Co.^  1  Denio,  91 ;  Vaughaik  y.  Ta^  Vols  Ry  Cb., 
t  Hul.  &  Nor.  748 ;  aa$ne  t.  Sams^  6  id.  670.  See  to  the  same  effect  Mar^n  t.  WssUm  Union 
B.  B.  Co.,  23  Wis.  487 ;  PlggoU  t.  Eastern  Counties  B.  B.  Co.,  64  B.  C.  L.  228 ;  SmUA  ▼.  London 
<fc  S.  B,  B.  Co.^  L.  K.  5,  C.  P.  96;  Vaughan  ▼.  MehUney  7  C.  <fe  P.  525  [32  B.  C.  L.  618] ;  Hervey 
▼.  N*MTse^  54  Me.  256;  TurtfervUle  ▼.  Stamps,  1  Ld.  Raym.  264;  Pantam  v.  hhan^  id.  19; 
Fieia  ▼.  N.  T.  C.  B.  B.  Co.^  82  N.  Y.  880:  Bachelder  t.  Heagan,  18  Me.  32;  Barnard  v.  Awr,  81 
I^ck.  378;  Hart  v.  West.  B.  B.  Co.,,  18  Met.  09 ;  IngersoU  v.  Stoektnidge,  etc.,  B.  B.  Oo.^  8  Allen, 
438:  AH^  T.  Eastern B.  B,  Co.,  98  Mass.  414 ;  HookeeU  v.  Concord  B.  B,  O)^  88  N.  fl.  942; 
Kemon  t.  B.  B.  Oo.^  29  N.  Y.  890.  See,  however,  Hmry  v.  B.  B.  Co.,  80  Vt.  688 ;  Norris  y. 
S.  B.  Co.,  28  id.  99 ;  Bertsman  v.  B,  B.  Co.,  18  B.  Mon.  218;  M.  db  W.  B.  B.  Co,  v.  McOonneO^ 
n Ga.  481 ;  Oarwn  y.  J^.  S.  Co.,  6  Gray,  428;  Barry  ▼.  LoweU,  8  Allen  120;  ^iOibyrgh  B,  B, 
Co.  y.  B,  dbM.B.B.  Co,,  8  Cosh.  88. 

The  latest  decision  on  the  sabject  is  that  in  KsUogg  y.  Thd  Chicago  S  Northwestern  S'y  Cb., 
16  Wis.  228,  wherein  after  a  most  elaborate  and  powerful  aiimment  the  doctrine  of  oontilbiw 
toiy  B^igence  by  the  adjacent  landowner  was  repadiated.— Sbp. 


Bailey,  appellant,  v.  Godfrby  et  oL 

(54D1.607.) 

€hast$A  mortgage  —  wndM  of  mortgaged  chattel  —  rights  of  mortgage  ^trcwT'-^ 

evidsTice, 

A  cbattel  mortgage  contained  a  condition  that  if,  at  any  time,  the  mortgagee 
Bhould  feel  himself  **  unsafe  **  or  "  insecure,"  he  might  take  immediate  pos- 
session of  the  property  wherever  it  could  be  found.  The  mortgagor,  without 
the  knowledge  or  consent  of  the  mortgagee,  sold  the  property  to  an  innocent 
vendee.  In  an  action  by  the  mortgagee  against  the  vendee  to  recover  the 
property,  held  (1),  that  trover  would  lie;  (2),  that  the  mortgagee  need  not 
prove,  as  a  condition  precedent  to  his  recovery,  that  other  property  covered  by 
the  mortgage  was  insufficient  to  satisfy  the  debt,  or  that  he  had  been  unable 
to  reduce  such  other  property  to  possession ;  and  (3),  that  the  question,  whether 
the  mortgage  was  duly  acknowledged  and  recorded,  should  not  be  submitted 
to  the  juiy.    Lawrbncb  Ch.  J.,  McAllister  and  THOiuiTON,  JJ.,  dissented 

Ac?noN  of  trover  by  Bailey  against  Godfrey  and  Charters.    Thi 
hcts  appear  in  the  opinion. 

TVilliaTn  Barge^  for  appellant. 

B.  H,  TrusdeU,  for  appellees. 
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Scott,  J.  The  questions  presented  by  this  record  may  all  be 
considered  on  the  errors  assigned,  that  question  the  rulings  of  the 
court  in  giving,  modifying  and  refusing  instructions  at  the  trial. 

The  appellant  seeks  to  recover  of  the  appellees,  for  the  price  and 
value  of  a  certain  lot  of  wool,  sold  by  one  Charles  Green  to  the 
appellees,  for  which  they  paid  him  the  full  market  price,  which,  it 
is  alleged,  belonged  to  the  appellant,  and  which  the  appellees  con- 
verted to  their  own  use. 

The  action  was  brought  in  replevin,  but  the  property  not  being 
found,  a  count  was  added  in  trover. 

The  appellant  claims  title  to  the  property  under  and  by  virtue  of 
a  chattel  mortgage,  executed  by  the  said  Charles  Green  to  him, 
which  mortgage  contained  a  condition  that  if,  at  any  time  before 
the  notes  became  due,  to  secure  which  the  mortgage  was  given,  the 
mortgagee  should  feel  himself  ^'  unsafe  or  insecure,"  he  might,  in 
that  event,  take  immediate  possession  of  the  property  described  in 
the  mortgage,  whenever  it  could  be  found,  and, proceed  to  sell  the 
same  to  satisfy  his  debt. 

Before  the  notes  became  due.  Green,  the  mortgagor,  removed  the 
property,  without  the  knowledge  or  consent  of  the  appellant,  from 
Ogle  county,  where  the  mortgage  was  executed  and  recorded,  to 
Lee  county,  and  there  sold  the  same  to  appellees.  There  is  no  evi- 
dence that  tends  to  show  that  the  appellees  had  any  knowledge  of 
the  existence  of  a  mortgage,  or  the  lien  created  by  it,  at  the  time 
they  purchased  the  wool  from  the  mortgagor. 

On  the  trial,  the  court  held  the  law  to  be,  and  so  instructed  the 
jury,  that ''  a  stipulation  in  a  chattel  mortgage,  that  the  mortgagor 
shall  retain  the  use  and  custody  of  the  mortgaged  property  until 
he  makes  default  in  the  payment  of  the  mortgage  debt,  will  debar 
the  mortgagee  from  recovering  in  trover  the  value  of  said  property, 
which  may  be  purchased  of  the  mortgagor  prior  to  such  default.** 

If  it  is  intended  by  this  instruction  to  assert  the  principle  that, 
before  a  party  can  recover  in  trover,  he  must  either  have  the  actual 
possession  of  the  property,  or  the  immediate  right  of  possession 
thereof,  then  it  certainly  states  a  correct  principle  of  law.  1  Chitty'a 
PI.  1 48,  and  authorities  there  cited. 

We  are  unable  to  perceive  that  the  rule  attempted  to  be  asserted 
in  the  instruction,  has  any  application  to  the  case  before  us; 
certainly  not  in  tlie  form  as  there  stated.  An  instruction  may 
often  contain  a  correct  abstract  principle  of  law,  yet  may  be  so 
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* 

worded  as  to  tend  to  mislead  a  jury.  The  true  test  to  apply  to 
this  instmction,  if  we  admit  it  states  a  correct  principle  of  law,  is, 
did  it  tend,  in  this  instance,  to  mislead  the  jury  on  the  facts  sub- 
mitted to  them  in  this  particular  case  ?  It  is  undoubtedly  true, 
that  a  party,  before  he  can  maintain  trover,  must  have  had  tho 
actual  possession  of  the  goods  claimed  to  be  converted,  or  the  right 
to  the  immediate  possession  thereof. 

The  exact  question  involved  in  this  case  may  be  logically  stated 
thus:  The  clause  in  the  mortgage  which  provided  that,  in  case  the 
mortgagee  should  feel  ^^  unsafe  or  insecure''  in  regard  to  his  debt, 
gave  the  mortgagee  the  right  to  elect  when  he  should  take  posses- 
sion of  the  goods.  By  the  express  terms  of  the  mortgage,  the 
mortgagee  was  invested  with  the  power  to  elect,  and  was  made  the 
sole  judge  of  the  happening  of  the  contingency  when  he  would 
elect,  to  take  possession  of  the  property.  In  his  judgment,  that 
contingency  did  happen  when  the  mortgagor  sold  the  property, 
and  upon  his  election,  his  right  to  the  possession  of  the  property 
became  immediate. 

In  the  case  of  Friabee  v.  Langworthy^  11  Wis.  875,  where,  by  the 
express  terms  of  the  mortgage,  the  plaintiff  was  authorized  to  take 
possession  of  the  property  and  sell  it  at  any  time  he  saw  fit,  or 
what  is  the  same  thing,  at  any  time  he  deemed  his  debt  insecure  | 
it  was  held  that  replevin  could  be  maintained  in  case  the  goods  were 
levied  on  by  an  execution. 

In  Wdch  V.  Sdckett  et  oL  \2  Wis.  243,  the  court  affirmed  the  rule 
laid  down  in  ^isbee  v.  Langworthyy  and  say,  ''  we  there  held  that 
a  mortgagee  of  personal  property,  not  in  actual  possession,  might 
maintain  replevin  against  a  person  taking  the  same  in  defiance  of 
his  rights,  whera,  by  the  terms  of  the  mortgage,  he  was  entitled  to 
take  possession  whenever  he  deemed  that  his  interest  or  the  safety 
and  security  of  the  debt  required." 

In  the  case  of  Sprigga  v.  Camp  et  cU.  2  Speers,  181,  it  was  held 
that  trover  could  be  maintained  at  the  suit  of  the  mortgagee,  where 
the  property  was  levied  on  in  the  hands  of  the  mortgagor,  after 
condition  broken. 

The  reason  for  the  rule  in  all  these  cases  is,  that  the  property  is 
conditionally  conveyed  to  the  mortgagee,  and  is  only  in  the  per- 
missive possession  of  the  mortgagor,  which  the  mortgagee  may 
terminate  for  condition  broken,  or  by  the  express  terms  of  the 
mortgage  itself. 
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The  light  to  take  immediate  possession  of  the  property  before 
the  mortgage  debt  becomes  due,  and  even  before  default  in  pay- 
ment has  been  fully  recognized  by  this  court,  in  a  case  where  the 
mortgage  contained  a  clause  very  similar  to  the  one  contained  in 
the  mortgage  in  the  case  before  us.     J*bx  Y,KiUon^  19  IlL  519. 

In  that  case  the  court  say, ''  if  default  was  made  on  the  new 
security,  it  is  not  doubted  that  the  plaintiff  could  take  possession 
and  sell;  equally  so  if,  at  any  time  after  the  extension  and  new 
security  given,  he  should  judge  he  was  in  danger,  notwithstanding 
all  his  caution,  of  losing  the  debt  thus  attempted  to  be  secured;  it 
is  '  so  nominated  in  the  bond.'  '* 

The  fact  that  the  property  was  sold  by  the  mortgagor  in  this 
case,  afforded  the  mortgagee  ample  reason  to  feel  '^unsafe  and 
insecure  "  in  regard  to  his  debt.  The  property  had  been  sold  with- 
out his  knowledo^e  or  consent.  There  is  no  evidence  that  indicates 
that  the  mortgagee  had  any  knowledge  of  the  intention  of  the 
mortgagor  to  sell  the  property,  so  that  he  could  have  made  his 
election,  and  secured  the  identical  property  described  in  the 
mortgage.  The  sale  was  actually  made  before  the  mortgagee  had 
any  information  on  the  subject. 

The  mortgage  was  duly  executed  and  recorded,  and  the  contract 
between  the  paities  is  one  that  is  recognized  by  the  law  as  valid; 
it  must  be  held,  that  whoever  buys  the  property  described  in  the 
mortgage,  takes  the  same  with  constructive  notice  of  the  lien 
thereby  created.  By  the  express  terms  of  the  mortgage,  the 
mortgagee,  therefore,  had  the  right  to  follow  and  reclaim  the  pro- 
perty wherever  it  could  be  found,  and  also  the  right  to  use,  for 
that  purpose,  any  appropriate  common  law  action. 

The  court,  in  another  instruction,  told  the  jury  in  substance  that 
the  plaintiff  could  not  recover  if  there  was  other  property  embraced 
in  the  mortgage,  '*  without  first  showing  that  said  other  property 
was  insufficient  to  satisfy  said  mortgage  indebtedness,  or  that  he 
had  been  unable  to  reduce  said  other  property  to  his  possession.'' 

This  instruction  does  not  state  a  correct  legal  principle.  It  is 
true,  however,  that  a  party  only  having  a  special  interest  in  pro- 
perty, can  only  recover  ip  an  action  for  conversion,  to  the  extent 
of  that  interest,  and  that  he  cannot  recover  beyond  his  special 
interest  in  the  property. 

In  the  case  of  a  mortgagee,  he  cannot  recover  in  an  action  for 
the  conversion  of  the  property,  beyond  the  amount  of  his  mortgage 
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indebtedness.  But  the  mortgagee  has  the  undoubted  right  to  have 
his  debt  satisfied  out  of  an j  property  embraced  in  the  mortgage, 
to  the  extent  of  the  amount  due  him.  The  defendants  in  this  case, 
with  great  propriety,  might  have  pleaded  in  reduction  of  the  plain- 
tiffs special  interest  in  the  property,  that  other  property  was 
embraced  in  the  mortgage,  and  that  the  plaintiff  had  reduced  the 
flame  to  possession  in  reduction  of  his  mortgage  indebtednesa. 
Ward  V.  Henry^  16  Wis.  239. 

The  burden  of  proof  on  these  facts,  if  they  existed  at  all,  was 
on  the  appellees  and  not  on  the  appellant.  It  was  a  matter  of 
defense,  and  the  party  that  would  avail  of  such  a  defense,  must 
make  the  prod 

The  court  modify  the  first  instruction  asked  by  the  appellant,  by 
adding  the  words,  ^  provided,  such  mortgage  is  proved  to  have 
been  duly  acknowledged  and  recorded."  This  was  error.  It  was 
in  effect  to  submit  to  the  jury,  the  question  of  the  due  acknowledg- 
ment of  the  mortgage.  That  was  purely  a  question  of  law.  In 
BteUock  V.  Narrott^  49  HI.  62,  it  was  held  to  be  improper  to  submit 
fluch  a  question  to  the  jury.  The  court  there  say,  that  it  was  a 
•question  of  law  for  the  court  to  determine  on  the  mortgage  being 
offered  in  evidence,  whether  it  was  duly  acknowledged  according  to 
law. 

For  the  error  of  the  court  in  giving  to  the  jury  the  improper 
instructions  indicated  at  the  instance  of  the  appellee,  and  in  modi- 
fying on  motion,  the  first  instruction  asked  by  the  appellant,  this 
judgment  must  be  reversed  and  the  cause  remanded  for  a  new  triaL 

JvdgmenJb  reversed, 

Lawbbncs,  Ch.  J.,  and  McAllister  and  Thornton,  JJ.,  dissent. 

No«L— See  Batkmot^  r.  Broyman^  1  Am.  Rep.  BM  wherein  the  oonrt  of  eppeels  of  New 
Tofk,  hdd  that  m  mortnagor  of  cbettele  in  poaseesion  has  right  hefore  defaolt  to  leU  mi4 
dellTer  the  mortgaged  property  anbject  to  the  mortgage,  and  If  the  pnrduwer  diapoae  of  it 
■gain  before  defknlt  In  payment,  and  before  demand  of  poaaeadon,  he  wiU  net  be  liable  for 
coBTeraion.  The  eoort  Intimated  that  It  waa  the  duty  of  the  mortgagee  to  foUo-v  the  (loper^ 
Into  the  hands  of  the  one  having  poaaeaaion  and  that  a  demand  waa  neceaaazy. 

Vol.  V— 21 
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Lamab  Inbubavcs  Oompant,  appellant,  y.  MgGlashsn  0i  oL 

(MIILSlt.) 

Marine  inntrancB — meature  qf  domagn — cdXcuUstion  nf  lim» 

In  an  action  on  a  policy  of  marina  insurance  issued  upon  a  caigo  of  ooni,  it 
appeared  Uiat  only  a  portion  of  the  com  was  damaged.  Eeld  (1)  that,  by 
the  terms  of  the  policy,  loss,  if  any,  being  "  payable  to  the  Bank  of  Montreal 
in  ftmds  current  in  the  city  of  New  York,"  the  premium  on  gold  should  not 
be  allowed  in  estimating  the  amount  to  be  paid  by  the  insurers ;  (3),  that  the 
measure  of  damages,  in  such  cases,  is  not  the  diflferenoe  between  the  market 
Talue  of  sound  and  damaged  com,  but  such  a  proportion  of  the  valuation 
fixed  in  the  policy  as  the  di£ference  between  the  market  value  of  sound  and 
damaged  com  b^trs  to  the  market  value  of  sound  com ;  (8),  that  charges  for 
surveys,  inspection  and  sale  at  auction,  being  reasonable,  are  part  of  the  loss; 
and  (4),  that  amounts  paid  for  insurance  while  retaining  the  cargo  in  store, 
and  Charges  for  storage,  being  unreasonable,  are  not  part  of  the  loss. 

AcnoN  upon  a  policy  of  marine  insoranoe.  The  facts  appear  in 
the  opinion. 

Scammon^  McCagg  A  MtOer  and  Zaiorenee  Proudfoct^  for  appel- 
lants, cited  2  Parsons  on  Marine  Ins.  399--402;  3  Kent's  Com. 
480-432 ;  2  Arnold  on  Ins.,  §  8,  p.  968 ;  Stevens  &»  Benneck  on 
Averages,  292-294;  LeioU  y.  Mucker^  2  Burrows,  1167;  Usher  y. 
Nbble,  12  East,  639;  Johnson  v.  Sheddon,  2  id.  581. 

Hae  <b  Mitchell  and  Heroey^  Anthony  A  OaU^  for  appellees. 

McAlustbb,  J.  This  was  an  action  of  assumpsit,  brought  by 
appellees  against  appellants,  upon  a  contract  of  marine  insurance, 
bearing  date  the  first  of  May,  A.  D.  1866,  whereby  appellants 
insured,  under  policy  No.  155,  for  account  of  appellees,  $15,000, 
on  20,981.18  bushels  of  com,  valued  at  the  sum  insured,  on  board 
of  the  bark  Mary  Merritt,  from  Chicago  to  Montreal.  Loss,  if 
any,  payable  to  the  Bank  of  Montreal,  in  funds  current  in  the  city 
of  New  York,  with  permission  to  tranship  at  ESngston,  on  stand- 
ard barges  or  vessels.  Premium  of  insurance,  t285.60,  acknow- 
ledged to  have  been  received  by  the  agents  of  appellants.  The 
policy  referred  to  provides  that  the  beginning  of  the  adventure 
■hall  be  from  and  after  the  lading  thereof,  and  continue  until 
landed  at  the  port  of  destination;  but  not  to  exceed  fcrty-eight 
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hours  after  the  arrival  and  anchorage  or  mooring  of  said  vessel  at 
the  port  of  destination  aforesaid. 

The  bark  left  the  port  of  Chicago  on  the  SOih  of  Apr'l,  1866^ 
bat,  in  consequence  of  a  severe  storm,  she  was  obliged  to  return^ 
about  the  third  of  May.  After  a^survey,  and  with  the  consent  o\ 
appellants'  agent,  she  proceeded  again.  In  the  course  of  the 
Yoyage  the  water  got  in,  and  when  she  arrived  at  Kingston,  about 
the  twentieth,  it  was  found  that  400  bushels  had  become  so  wet 
and  damaged  as  to  require  an  immediate  sale.  The  residue  was- 
receipted  in  apparent  good  order,  transhipped  upon  a  barge  and 
taken  to  Montreal,  arriving  there  on  the  twenty-eighth  or  twenty- 
ninth  of  May.  On  the  thirtieth  it  was  inspected  by  an  authorized 
inspector,  and  declared  rejected.  It  is  an  undisputed  fact,  that  it 
was  then  in  a  heated  or  heating  condition.  It  was  under  the  care 
of  the  consignees,  but  permitted  to  lie  in  the  vessel  some  three  or 
four  days,  and  then  put  into  store  for  the  purpose  of  being  handled 
and  dried.  Consignees  obtained  an  insurance  upon  it,  while  in 
store,  paying  eighteen  dollars  as  a  premium.  A  few  days  before 
the  4th  of  July,  1866,  1,000  bushels  of  it  were  sold  at  private  sale, 
at  fifty-six  cents,  and  on  the  fourth  the  residue  was  sold  at  auction,, 
different  lots  bringing  different  prices. 

These  being  the  main  facts,  it  is  now  necessary  to  determine 
whether  the  proper  measure  of  appellants'  liability  was  regarded 
upon  the  trial.  Appellees'  statement  of  account  between  them  and 
appellants,  sufficiently  shows  what  that  measure  was.  It  was 
arrived  at  in  this  manner:  The  market  price  of  sound  com,  at 
Montreal,  at  the  date  of  arrival  of  cargo,  was  estimated  at  fifty-six 
cents  per  bushel.  Appellees  find  what  the  whole  cargo  would  have 
amounted  to  at  that  price.  They  then  deduct  from  that  amount 
the  net  proceeds  of  all  the  com  sold  at  the  times  and  in  the  manner 
above  stated;  but,  in  arriving  at  the  net  proceeds  of  the  latter, 
they  deduct  $1,106.96  as  the  charges  for  handling  it,  and  among 
the  items  making  up  that  amount  is  the  eighteen  dollars  paid  for 
insurance  on  it  while  in  store  (although  the  risk  of  appellants  did 
not  extend  beyond  forty-eight  hours  after  its  arrival  at  Montreal), 
and  $823.77  for  storage  and  drying;  and,  after  all  these  deductions, 
the  balance  claimed  to  be  due  appellees,  according  to  their  own 
statement,  was  $3,742.96.  The  jury,  having  no  other  data,  found  a 
verdict  for  $6,022.29,  and  the  court  below  refused  to  set  it  aside  and 
erant  a  new  trial.     We  have  been  unable,  after  the  most  careful 
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examination  of  the  testimony,  to  resort  to  any  proper  calculation 
by  which  the  amount  of  this  verdict  can  be  sustained,  and  no 
theory  has  been  suggested  by  which  it  can  be  sustained.  Appel- 
lees prefixed  to  the  amount  of  balance  due,  according  to  their 
statement  given  in  evidence,  the  trord  ''  gold,"  and  it  has  been  sug- 
gested that  the  jury  must  have  allowed  the  premium  on  gold  in 
1866.  If  so,  it  was  wrong;  because,  by  the  terms  of  the  policy, 
the  amount  insured  is  payable  in  funds  current  in  the  city  of  New 
York. 

It  is  apparent  that  an  incorrect  measure  of  appellants'  liability 
was  adopted  at  the  trial.  The  basis  of  the  verdict  was  the  differ- 
ence between  the  market  price  of  the  sound,  and  the  market  price 
of  the  damaged  com,  including  all  the  particular  charges  above 
mentioned.  That  difference  may  give  the  amount  of  appellees' 
loss ;  but  it  is  not  the  amount  appellants  are  liable  to  pay,  because, 
first,  it  would  make  the  market  price  of  the  com  the  basis  of  the 
appellants'  liability,  when  the  true  basis  is  the  valuation  in  the 
policy ;  and  it  would  involve  the  insurer  in  the  rise  and  fall  of 
the  markets,  with  which  he  has  no  concern.  The  extent  of  loss  the 
appellees  sustained  on  this  com  by  sea  damage  is  one  thing,  and 
the  amount  the  insurance  company  is  bound  to  pay  is  quite  another; 
accordingly  when  the  com  arrived  at  the  port  of  destination  sea 
damaged,  two  points  were  to  be  ascertained :  First,  the  extent  of 
depreciation  in  value  which  it  had  suffered ;  second,  the  amount 
which  the  insurer  ought  to  pay  in  respect  thereof.  The  first  point 
could  be  ascertained  by  simply  comparing  the  price  for  which  the 
•com  would  have  sold  in  the  market,  had  it  arrived  there  sound, 
with  the  price  for  which  it  might  have  sold,  arriving  there  dam- 
aged* But  the  object  of  comparing  the  proceeds  of  the  sound  and 
damaged  sales  for  the  purpose  of  indemnity  under  the  policy,  is 
not  to  ascertain  the  direct  amount  of  the  appellees'  loss,  but  its 
relative  amount — the  proportion  which  it  bears  to  the  price  at 
which  the  com  would  have  sold  if  sound ;  the  question  being,  not 
whether  the  depreciation  amounts  to  any  Jixed  sum,  but  whether 
it  amounts  to  one-half,  one-third  or  two-thirds,  or  any  other  pro- 
portion of  the  sum  for  which  the  com  would  have  sold  if  sound; 
whether,  in  short,  the  property  was  one-half,  one-third  or  two* 
thirds  the  worse  for  the  sea  damaga  When  this  is  ascertained, 
the  liability  of  the  insurance  company  is  ascertained  also,  for  they 
pay  the  same  proportional  part. 
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The  com  in  question  was  yalned  in  the  policy.  It  was  not 
claimed  that  there  was  more  than  a  partial  loss.  The  mode  oi 
measuring  the  liability  of  the  insurer  in  such  case,  is  laid  down  in 
the  leading  case  of  JLewia  y.  JRucker^  2  Burr.  1167,  by  Lord  Mans- 
field: ^' Where,**  said  he,  ''an  entire  individual,  as  one  hogshead, 
happens  to  be  spoiled^  no  measure  can  be  taken  from  the  prime 
cost,  to  ascertain  the  quantum  of  damage;  but  if  you  can  ^t. 
whether  it  be  a  third,  a  fourth  or  a  fifth  worse,  the  damage  is  fixed 
to  a  mathematical  certainty.*'  And  this,  he  says,  "  is  to  be  done 
by  the  price  at  the  port  of  delivery." 

In  Usher  v.  Nbble^  12  East,  647,  Lord  Ellbnbobough  stated  the 
rule  thus  :  "  The  difference  between  the  sound  and  damaged  sales 
affords  the  proportion  of  loss  in  any  given  case,  t.  e.,  it  gives  the 
aliquot  part  of  the  original  value,  which  may  be  considered  as 
destroyed  by  the  perils  insured  against;  when  this  is  ascertained, 
it  only  remains  to  apply  this  liquidated  proportion  of  the  loss  to 
the  standard  by  which  the  value,  as  between  the  assured  and  the 
underwriter,  is  calculated  {i,  e.j  the  prime  cost  or  value  in  the 
policy),  and  you  have  the  one-half,  the  one-fourth,  or  the  one-tenth 
of  the  loss,  in  terms  of  money.*' 

The  rule  by  which  to  calculate  a  partial  loss,  in  such  a  case  as 
this  at  bar,  is  the  difference  between  the  respective  gross  proceeds 
of  the  same  article  when  sound  and  when  damaged,  and  not  the 
iM^  proceeds.  Johnson  v.  Sheddouy  2  East  R.  581,  which  case 
decides  that  the  underwriter  is  not  to  bear  any  loss  irom  fiuctui^ 
tion  of  markets,  or  port  duties,  or  charges  after  the  arrival  of  the 
goods  at  their  port  of  destination.  It  is  said  in  2  Amould  on  Ins. 
969,  that,  "  by  the  gross  produce  of  the  sale,  is  meant  the  market 
price  at  which  the  merchant,  after  paying  freight,  duty  and  landing 
charges,  can  sell  the  goods  to  the  consumer  or  purchaser  at  the 
port  of  arrival,**  and  that,  "  by  the  term  net  proceeds,  is  meant  the 
gross  proceeds,  deducting  /reight^  duty  and  landing  charges,^  Id. 
970. 

It  is  claimed  by  appellants*  counsel,  that  the  chaises  for  hand- 
ling this  cargo,  after  its  arrival,  were  such  as  conld  not  be  included 
in  the  amount  of  indemnity  which  the  appellants  are  liable  to  pay. 
There  are  charges  of  a  certain  class  which  are  to  be  borne  by  the 
underwriter,  though  not  a  part  nor  a  direct  consequence  of  the  sea 
damage.  Sales  by  auction  are  resorted  to  mainly,  with  the  view 
of  comparing  the  sound  and  damaged  values,  so  as  to  ascertain  the 
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amount  of  indemnity  which  the  insurer  has  to  pay.  There  may  be 
other  modes.  The  question,  in  all  such  cases,  is,  was  that  expense 
reasonable  and  proper,  for  the  purpose  of  ascertaining  the  amount 
of  the  loss  ?  If  it  be,  then  it  is  a  part  of  the  loss.  In  Muir  y. 
United  Ins,  Co,j  I  Caine's  R  49,  the  court  said:  ^'Had  the  sale  at 
unction  been  to  ascertain  the  injury  the  cargo  had  received,  and 
limited  to  such  pai*ts  as  were  damaged,  it  would  have  been  a 
reasonable  charge,  but  that  appears  not  to  have  been  the  object  or 
effect  of  the  auction,^'  and  it  was  there  held  that  the  charges  attend- 
ing the  auction  could  not,  for  that  reason,  be  considered  as  a  loss 
•to  be  borne  by  the  underwriters.  2  Parsons  on  Mar.  Ins.  399 ;  2 
Amould,  973.  The  principle  being,  that  the  charges,  in  order  to 
^e  considered  a  part  of  the  loss,  must  be  reasonable  and  proper  for 
the  purpose  of  ascertaining  the  amount  of  the  loss;  the  inquiry  as 
to  a  particular  charge  being  of  that  character,  might  involve  ques- 
tions of  fact,  but  when  the  facts  are  undisputed,  it  is  the  duty  of 
the  court  to  determine  whether  such  extra  charges  were  necessary 
to  ascertain  the  partial  loss,  and,  therefore,  formed  a  part  of  it. 

That  the  amount  paid  for  insurance,  while  retaining  this  com  in 
store,  was  not  reasonable  or  proper,  is  quite  clear,  and,  under  the 
rules  laid  down  as  to  the  mode  of  ascertaining  the  quantum  of 
damage,  there  can  be  no  reason  shown  to  support  the  charge  for 
storage.  The  quantum  of  injury  should  be  ascertained  immediately, 
or  within  a  reasonable  time.  The  storage  was  not  for  that  pur- 
pose, but  for  the  purpose  of  securing  a  rising  market.  The  condi- 
tion of  the  grain,  for  all  the  practical  purposes  of  a  public  sale, 
could  have  been  ascertained  by  inspection  or  survey. 

If  it  was  stored  for  the  purpose  of  a  more  advantageous  market, 
or  any  purpose  other  than  that  of  a  reasonable  and  proper  mode 
of  ascertaining  the  extent  of  the  injury,  the  appellants  would  not 
be  liable  to  that  expense  as  a  oart  of  the  loss.  For  the  legitimate 
object  of  determining  the  extent  of  injury,  it  was  immaterial 
whether  the  market,  at  the  time  of  arrival,  was  rising  or  falling. 
Lord  Maksfibld,  in  LewU  v.  Bucker^  suprOj  said:  **  Whether  the 
price  there  (the  port  of  delivery),  be  high  or  low,  in  either  case  it 
equally  shows  whether  the  damaged  goods  are  a  third,  a  fourth  or 
a  fifth  worse  than  if  they  had  come  sound." 

The  items  for  surveys,  inspection  and  sale  at  auction,  may,  under 
the  circumstances  above  indicated,  be  properly  chargeable  as  a  part 
of  the  loss 
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The  court  below  having,  by  instractions  to  the  jury,  sanctioned 

a  measure  of  liability  on  the  part  of  appellants,  different  from  that 

above  enunciated,  the  judgment  must  be  reversed  and  the  cause 

Femanded. 

JiK^l^tnmU  revenetL 
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Jaqua,  appellant,  v.  MonrodicxBT. 

(8SInd.86.) 
2^r&mi8Barjf  note — nar^TugoUatlU  inHrumerU — eitoppd — parol  agremmnL 

The  maker  of  a  non-negotiable  promissory  note  signed  and  deliyered  to  the 
payee,  to  enable  him  to  negotiate  it,  a  separate  writing,  as  follows  :  "  This  is 
to  show  that  the  note  *  *  *  is  all  right  and  will  be  paid  when  it  comes 
due.**  The  note  was  assigned,  and,  after  it  became  dne,  the  assignee,  upon 
the  promise  of  the  maker  that  he  would  pay  it  at  a  specified  time,  forbore  U> 
sue.  In  an  action  on  the  note  by  the  assignee  against  the  maker,  hM  (1),  that, 
notwithstanding  the  writing,  the  defense  of  want  of  consideration  and  fraud 
would  be  valid  (Elliott,  J.,  dissenting);  but  (2),  that  the  promise  consti- 
tuted a  new  and  enforcible  contract    (Gregory,  Ch.  J.,  dissenting.) 

Action  on  contract  The  facts  appear  in  the  opinion. 

J.  B,  and  A.  Jaqua  and  J,  W.  Headington^  for  appellant. 

J.  N,  and  A.  M.  Templar^  for  appellee. 

Fbazer,  J.  The  court  below  sustained  a  demurrer  to  the  seoond 
paragraph  of  the  reply,  and  this  ruling  we  are  called  upon  to 
review 

One  paragraph  of  the  complaint  averred,  that  the  defendant,  on 
the  2Sth  of  February,  1865,  made  his  promissory  note  to  one 
Antisdale,  payable  in  one  year,  which  Antisdale  assigned  to  the 
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plaintiff  before  maturity;  that  after  it  became  due,  the  defendant 
promised  the  plaintiff  to  pay  the  note  on  the  Ist  of  September, 
1866,  in  coDsideration  that  the  latter  would  give  day  of  payment 
and  forbear  to  sue  until  that  time;  that  the  plaintiff,  in  considera- 
tion  of  said  promise,  so  agreed  and  performed  his  agreement;  that 
the  time  for  payment  has  passed,  and  the  defendant  has  failed  f.o 
pay,  eta  The  other  paragraph  was  in  the  common  form  upon  the 
note.  The  answer  was  in  three  paragraphs.  The  first  and  second 
of  these  impeached  the  note  for  want  of  consideration  and  fraud  in 
obtaining  it;  for  reply  to  which,  the  plaintiff,  by  the  paragraph  to 
which  the  demurrer  was  sustained,  averred,  that  the  plaintiff  was 
induced  to  purchase  the  note  by  reason  of  a  writing  of  even  date 
therewith  made  by  the  defendant  and  delivered  to  the  payee,  to 
enable  the  latter  to  negotiate  the  note,  as  follows: 

"  Bkarcrebk,  Tp.,  Ind.,  Feb.  28,  1865. 
"  This  IS  to  show  that  the  note  given  by  me,  this  day,  to  John  8.  Antlsda*e 
fbr  $75  is  all  right  and  will  be  paid  when  it  comes  due. 

"(Signed)  J.  0.  Montoomery." 

The  appellant  argues  that  the  defenses  pleaded  were  insufficient, 
inasmuch  as  he  took  the  note  before  its  maturity  without  notice, 
and  cites  cases  applicable  to  commercial  paper.  They  are  not 
applicable  to  this  case,  the  note  sued  on  not  being  of  that  class  of 
obligations. 

It  is  further  insisted  that  the  fact  alleged  in  the  reply  constituted 
an  estoppel.  It  is  familiar  doctrine,  that  where  the  maker  of  a 
note  represents  to  one  who  he  knows  is  about  negotiating  for  the 
paper,  that  he  has  no  defense  to  it,  and  upon  the  faith  of  such 
assurance  the  paper  is  purchased,  he  will  be  estopped  from  making 
defense.  But  that  is  not  quite  the  case  before  us.  The  making  of 
a  promissory  note  imports  in  law  a  sufficient  consideration,  and  it 
is  a  fair  inference  from  its  mere  existence  that  the  maker  believes 
that  he  is  liable  to  pay  it,  and  that  he  honestly  intends  to  pay  it 
when  he  executes  it.  When  such  a  note  is  delivered  to  the  payee, 
the  maker  puts  it  in  his  power  to  exhibit  all  this  evidence  of  a  valid 
obligation  and  real  purpose  to  pay,  to  the  whole  world.  He  is  thus 
enabled  often  to  impose  upon  an  unwary  purchaser.  And  yet,  in 
such  a  case,  the  consideration  of  the  note  may  be  questioned  in  the 
hands  of  an  innocent  holder.  And  if  to  the  ordinary  terms  of  \\w 
mote  were  superadded  an  express  declaration  of  what  would  othf  r 
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wise  be  plainly  implied,  it  would  hardly  increase  the  currency  of 
the  note  in  the  market;  and  we  suppose  it  would  never  be  held  to 
work  an  estoppel  We  think  that  no  case  can  be  found  which 
carries  the  doctrine  of  estoppel  to  so  great  an  extent.  The  fact 
that  the  assurance  is  written  on  a  separate  paper,  though  at  the 
same  time,  should  make  no  difference.  The  two  instruments  are  as 
truly  a  single  transaction  as  if  the  contents  of  both  had  been 
«)mbodied  in  one.  We  have  a  plain  statute  allowing  the  same 
defenses  to  a  note  in  the  hands  of  an  assignee  that  could  be  made 
as  against  the  payee,  and  we  do  not  think  it  should  be  rendered 
nugatory  by  doubtful  estoppels.  And  yet  it  must  be  admitted  that 
the  difference  is  not  very  marked  between  this  case  and  one  where 
the  maker  should,  an  hour  after  giving  the  note,  innocently  assure  a 
person  about  to  purchase  it,  that  he  had  no  defense  to  it,  not  sup- 
posing that  any  existed.  In  the  latter  case,  direct  authority  would 
probably  compel  us  to  apply  the  doctrine  of  estoppel,  notwith- 
standing the  statement  was  made  in  ignorance  of  the  facts,  and 
under  the  influence  of  a  recent  deception  which  there  had  been  no 
opportunity  to  discover.  But  in  the  case  before  us,  we  are  not  con- 
strained by  direct  authority,  and  there  is  at  least  these  slight 
differences  between  this  and  the  case  supposed.  Here  the  assurance 
was  given  at  the  same  instant  with  the  execution  of  the  note,  while 
there  it  was  afterward;  here  it  was  general  and  to  nobody  in 
))articular,  there  it  was  special  and  personal  to  one  about  to  act  and 
who  could  not  be  influenced  by  it.  We  have  doubted  upon  the 
question  before  us,  and  considered  it  much,  but  a  majority  now 
concur  in  the  opinion  that  there  was  no  estoppel,  our  brother 
Elliott  dissenting. 

But  the  reply  was  nevertheless  good  enough  for  a  bad  answer, 
and  hence  there  was  error  in  sustaining  a  demurrer  to  it  if  the 
answer  was  bad. 

One  paragraph  of  the  complaint,  as  we  have  seen,  counted  upon 
a  promise,  made  after  the  maturity  of  the  note,  to  pay  at  a  subse- 
quent day  in  consideration  of  forbearance,  and  alleged  such  for- 
bearance. If  this  new  promise  was  valid  and  supported  by  a 
sufficient  gonsideration,  it  constituted  a  new  contract,  binding  in 
law  and  capable  of  enforcement.  It  was  not  a  contract  forbidden 
by  law  or  public  policy.  Had  it,  then,  a  sufficient  consideration  to 
support  it  ?  Either  a  benefit  to  the  promisor,  or  an  inconvenience 
to  the  promisee,  constitutes  a  valuable  consideration.    TJpon  the 
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maturity  of  the  note,  if  there  was  a  valid  defense  to  it,  the  plain- 
tiff, an  ansignee,  had  the  undoubted  right  to  go  at  once  upon  the 
assignor.  This  was  a  valuable  right,  and  its  surrender  or  waiver 
would  be  a  sufficient  consideration  for  the  new  promise  of  the 
defendant.  There  would  be  plain  injustice  in  allowing  the  defend- 
ant to  attack  the  validity  of  the  note  at  the  end  of  the  period  of 
additional  credit  given  in  consequence  of  his  new  promise,  and 
after  he  had,  upon  the  faith  of  that  promise,  led  the  plaintiff  to 
forego  his  remedy  against  the  assignor.  If  he  might  thus  disre- 
gard the  new  promise,  he  would,  without  incurring  liability,  have 
inflicted  upon  the  plaintiff  the  injury  of  delay,  to  which  might  also 
be  added  ultimate  loss,  if  loss  should  occur  by  such  delay  in  pur- 
suing his  remedy  against  the  assignor.  The  majority  of  the  court, 
Gbbgoby,  C.  J.,  dissenting,  concur  in  the  opinion  that  the  first  and 
second  paragraphs  of  the  answer  were  not  good  defenses  to  the 
second  paragraph  of  the  complaint,  and  that  the  demurrer  to 
the  second  paragraph  of  the  reply  should  have  been  sustained 
to  those  paragraphs  of  the  answer. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with  direo- 
tions  to  proceed  according  to  this  opinion. 

Eijjorrr,  J.  The  first  and  second  paragraphs  of  the  answer  are 
pleaded  to  the  whole  complaint,  and  I  fully  concur  in  the  opinion 
by  Frazbb,  J.,  that  neither  of  said  paragraphs  amounts  to  a  good 
defense  to  the  second  paragraph  of  the  complaint.  The  note  was 
a  valid  cause  of  action  in  the  hands  of  the  plaintiff  as  assignee ;  it 
was  regular  on  its  face,  and  imported,  prima  faciei  a  sufficient 
consideration  to  support  it.  It  was  not  void,  though  liable  to  be 
impeached  for  fraud  or  for  the  want  or  failure  of  consideration; 
and  if,  upon  its  maturity,  the  defendant  had  refused  to  pay  it, 
because  of  the  matters  of  defense  set  up  in  the  first  and  second 
paragraphs  of  the  answer,  the  defense,  if  true,  would  have  been 
available,  under  the  statute,  against  the  assignee. 

But  it  is  alleged  in  the  second  paragraph  of  the  complaint,  that 
after  the  maturity  of  the  note,  the  defendant,  in  consideration  that . 
the  plaintiff  would  forbear  to  sue  upon  it  until  the  1st  day  of 
September,  1866,  promised  to  pay  it  to  the  plaintiff  at  that  time. 
If  the  defendant  had  refused  to  pay  the  note  at  its  maturity,  and 
had  notified  the  plaintiff  of  his  defense,  the  latter  would  have  been 
at  liberty  to  prosecute  au  action,  immediately,  against  the  defend- 
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ant,  and  controvert  the  alleged  defense,  or  he  might  have  proceeded 
at  once  against  the  assignor,  and  taken  upon  himself  the  burden 
of  showing  that  a  suit  against  the  defendant  would  have  been 
unavailing.  By  the  defendant's  promise  to  pay  the  note  on  the 
Ist  of  September,  1866,  and  the  agreement  of  forbearance  in  con- 
sideration of  that  promise,  the  plaintiff  was  delayed  in  bringing 
suit,  either  against  the  defendant  or  the  assignor,  until  the  expira- 
tion of  that  time.  This  delay  was,  of  itself,  a  detriment  to  the 
plaintiff;  but,  in  addition  thereto,  he  was  subject  to  the  risk  that 
the  assignor  as  well  as  the  maker  might,  in  the  mean  time,  become 
insolvent;  and  this  detriment,  inconvenience  and  risk,  constitu- 
ted a  sufficient  consideration  to  support  the  defendant's  promise  to 
pay  the  note  at  the  time  agreed  upon. 

In  argument,  much  stress  is  laid  on  the  statute,  which,  in  reference 
to  notes  of  this  class,  declares  that  whatever  defense  or  set-off  the 
maker  had,  before  notice  of  the  assignment,  against  an  assignor,  or 
against  the  original  payee^  he  shall  also  have  against  their  assignees; 
but  it  must  be  remembered  that  here  the  second  paragraph  of  the 
complaint  is  based  on  a  promise  made  by  the  maker  to  the  assignee, 
which  is  supported  by  a  sufficient  consideration,  and  to  this  promise 
the  matters  set  up  in  the  first  and  second  paragraphs  of  the  answer 
present  no  defense. 

But  I  cannot  concur  with  my  brother  judges  in  the  conclusion 
reached  by  them,  that  the  matters  alleged  in  the  second  paragraph 
of  the  reply  do  not  constitute  a  valid  estoppel.  It  is  alleged  in  that 
paragraph,  that  the  defendant  at  the  time  of  the  execution  of  the 
note,  and  for  the  purpose  of  assisting  the  payee  in  the  negotiation 
or  sale  thereof,  and  to  induce  its  purchase,  executed  and  delivered 
to  the  payee  the  following  statement  in  writing: 

*'  Beabgrebe  Tp.,  Ind.,  Feb.  28, 1865. 
**  This  is  to  show  that  the  note  given  by  me  this  day  to  James  B.  Antisdato 
for  $75  is  all  right  and  will  be  paid  when  it  comes  due. 

"  (Signed)  J.  C.  Montqokbbt." 

It  is  further  averred  that  said  statement  accompanied  said  note 
at  the  time  the  plaintiff  purchased  it  of  the  payee,  and  that,  relying 
on  said  statement,  the  plaintiff  was  induced  to  make  the  purchase 
in  the  belief  that  the  note  was  given  for  a  valuable  conaideratioD, 
thiit  the  defendant  had  no  defense  thereto,  and  would  pay  it  at 
maturity.    It  is  conceded  to  be  a  familiar  doctrine,  that  where  the 
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maker  of  a  note  represents  to  any  who  he  knows  is  about  negotiat- 
ing for  it,  that  he  has  no  defense  to  it,  and  upon  the  faith  of  such 
assurance  the  paper  is  purchased,  he  will  be  estopped  from  making 
defense.  It  is,  to  my  mind,  extremely  difficult  to  draw  any  well 
founded  distinction,  in  principle,  between  such  a  case  and  the  one 
under  consideration. 

The  prevention  of  fraud  is  the  peculiar  characteristic  of  the 
doctrine  ef  estoppels  in  pais.  And  hence,  when  one  party  by  words 
or  acts  knowingly  induces  another,  who  relies  thereon,  to  act  in  a 
material  matter  of  interest,  the  person  including  such  action  is 
estopped  from  denying  the  truth  of  his  words  or  acts,  even  by  the 
assertion  of  the  truth,  when  to  do  so  would  work  a  fraud  or  injury 
to  the  other. 

Here,  it  is  averred  that  the  writing  set  forth  in  the  reply  was  given 
to  the  payee  of  the  note  ^o  enable  him  to  negotiate  it,  by  inducing 
some  one  to  become  the  purchaser.  True,  it  was  not  addressed  to 
the  plaintiff  by  name,  but  that  fact,  it  seems  to  me,  does  not  affect 
the  case. 

It  was  not  addressed  by  name  to  any  other  person,  by  which  its 
application  might  be  limited.  It  was  general  in  its  terms,  and 
should  be  considered,  as  it  was  evidently  intended,  as  being 
addressed  to  any  who  was  willing  to  purchase  the  note.  It  is  like 
a  general  letter  of  credit  addressed  to  any  who  might  deal  with  the 
person  to  whom  the  credit  is  given.  It  was  given  to  induce  some 
one  to  buy  the  note,  and  upon  the  faith  of  it  the  plaintiff  became 
the  purchaser.  It  accomplished  the  purpose  for  which  it  was  given, 
and  it  would  be  a  fraud  upon  the  plaintiff  to  permit  the  defendant 
now  to  deny  its  truth. 

It  is  claimed,  however,  that  as  the  statement  was  executed  at  the 
same  time  as  the  note,  which,  prima  facie^  imported  a  valuable  con- 
sideration,  they  must  be  taken  together  as  one  instrument,  and,  in 
that  view,  that  the  written  statement  amounts  to  nothing  more  than 
the  note  alone  imports.  This  position  does  not  seem  to  rest  on  any 
solid  foundation.  No  importance  can  be  attached  to  the  fact  that 
the  instrument  set  up  in  the  reply  and  the  note  were  given  at  the 
same  time.  Suppose  the  plaintiff  had  been  present  at  the  execution 
of  the  note,  and  had  then  informed  the  defendant  that  he  was 
about  to  purchase  it,  and  had  asked  if  there  was  any  defense  to  it, 
and  the  defendant  in  reply  thereto  had  made  the  statement  con- 
lained  in  the  writing,  and  the  plaintiff,  relying  thereon,  had  then 
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pnrchased  the  note,  wonld  it  be  contended  that  the  defendant 
would  not  have  been  estopped  from  impeaching  its  validity  ?  The 
statement  was  sent  forth  with  the  note  to  be  shown  to  anyone  who 
might  be  willing  to  become  the  pnrchaser,  and  whether  it  wasnego-^ 
tiated  on  the  day  of  its  date  or  at  a  subsequent  time,  the  defendant, 
by  the  writing,  said  to  the  purchaser,  the  note  is  all  right,  and  will 
be  paid  at  maturity. 

Nor  can  it  be  maintained  that  the  writing  contained  nothing 
more  than  the  note  imports.  The  note  contains  a  promise  to  pay 
the  sum  named  at  the  time  stipulated,  and,  prima  facie^  it  imports 
in  law,  that  it  W2A  given  upon  a  sufficient  consideration  to  support 
the  promise.  In  other  words,  under  the  law,  the  plaintiff  was  not 
required  to  allege  in  the  complaint,  and  prove  on  the  trial,  the  con- 
sideration for  which  the  note  was  given,  because,  in  the  absence  of 
a  showing  to  the  contrary,  the  law  infers  a  consideration;  but  still 
the  defendant  would  be  at  liberty  to  show  that  it  was  given  with- 
out consideration,  or  set  up  any  other  valid  defense  he  might  have 
to  it,  as  to  which  nothing  is  implied  by  the  note.  But  the  writing 
goes  much  further;  in  legal  effect,  it  not  only  admits  a  valuable  con- 
sideration, but  asserts  that  the  defendant  had  no  defense,  whatever, 
to  the  note. 

It  seems  to  me  clear  that  the  reply  shows  a  valid  estoppel  against 
the  defense  set  up  in  the  first  and  second  paragraphs  of  the  answer. 

Obbooby.  C.  J.  As  stated  in  the  opinion  of  the  majority,  I  do 
not  concur  in  the  proposition  that  the  agreement  of  forbearance, 
charged  in  the  second  paragraph  of  the  complaint,  renders  the 
answer  impeaching  the  consideration  of  the  note  bad  on  demurrer. 

If  the  note  was  rvudum  pactum^  then  the  agreement  of  forbear* 
ance  was  without  any  consideration  to  support  it.  This  proposi- 
tion as  between  the  maker  and  payee  will  hardly  be  disputed.  A 
new  promise,  made  in  consideration  of  a  previous  obligation  entered 
into  without  any  consideration,  is  not  binding  on  the  promisor,  even 
where  the  obligation  is  surrendered  at  the  time.  Copp  v.  Sawyer^ 
6  N.  H.  386;  HtU  v.  Buckminster,  6  Pick.  391. 

But  it  is  claimed  that  this  rule  is  not  applicable  as  between  the 
assignee  and  -maker  of  the  promissory  note  in  suit.  This  note  is 
governed  by  the  statute,  which  provides  that  ^*  whatever  defense 
or  set-off  the  maker  of  any  such  instrument  had,  before  notice  of 
assignment,  against  an  assignor,  or  against  the  original  payee,  he 
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shall  have  also  against  their  assignees."  1  O.  &  H.  448,  sec.  S.  In 
relation  to  this  kind  of  paper,  the  assignee  stands  in  the  place  of 
the  payee  as  to  every  defense  existing  at  the  time  of  notice  of  the 
assignment.  It  is  said  that  this  promise  to  pay  the  note  at  the 
expiration  of  the  time  stipulated  is  binding  on  the  maker  for  the 
reason  that  the  assignee  surrendered  his  right  of  action  against  his 
assignor  and  thereby  suffered  detriment.  Can  this  proposition  be 
maintained  ?  I  think  clearly  it  cannot.  The  indorser  of  a  note,  under 
our  statute,  warrants  two  things:  first,  that  the  note  is  valid  and 
the  maker  liable  to  pay  it;  secondly,  that  the  maker  of  the  note  is 
solvent  and  able  to  pay  it.    JSoioeU  v.  WUaon^  2  Blackf.  418. 

The  indorsee  of  a  note,  obtained  from  the  maker  without  consid- 
eration, has  a  right,  as  soon  as  he  discovers  the  imposition,  to  sue 
the  indorser  for  having  assigned  him  a  note  which  the  maker  is  not 
able  to  pay.  Id.  The  warranty  as  to  the  validity  of  the  note  is 
broken  at  the  time  it  is  made.    The  note  is  not  valid. 

Now  all  that  can  be  claimed  for  the  appellant  is,  that  he  relied 
upon  the  promise  of  the  appellee  and  did  not  (as  he  might  have 
done)  sue  the  indorser.  But  the  appellant  was  not  legally  bound 
to  wait,  and  his  doing  so  was  voluntary  on  his  part,  without  the 
consent  of  the  appellee.  Indeed,  for  aught  that  appears  in  the 
pleadings,  the  appellant  may  have  successfully  pursued  his  remedy 
against  his  indorser.  There  is  no  averment  in  the  complaint  on  the 
subject,  and  certainly  there  can  be  no  legal  presumption  that  the 
appellant  refrained  from  doing  that  which  he  had  legal  right  to  do. 
The  assignee  was  in  privity  with  the  assignor;  the  maker,  as  to 
them,  was  antagonistic.  It  could  not,  in  any  legal  sense,  be  said, 
that  the  maker  was  negotiating  for  and  on  behalf  of  the  payee  of 
the  note ;  the  former  had  no  interest  in  the  question  of  liability  as 
between  the.  assignee  and  assignor.  The  rule  as  to  valuable  consid- 
erations is  very  carefully  and  accurately  stated  by  Mr.  Chitty  and  by 
Judge  BouviER  in  his  Law  Dictionary.  The  latter  states  the  rule 
thus :  '^  Valuable  considerations  are  those  which  confer  some  benefit 
upon  the  party  by  whom  the  promise  is  made,  or  upon  a  third  party 
at  his  instance  or  request;  or  from  which  some  detriment  is  sus- 
tained, at  the  instance  of  the  party  promising,  by  the  party  in  whose 
favor  the  promise  is  made.''  See  title  Consideration,  1  Bou.  L. 
D.  329. 

Mr.  Chitty  states  the  rule  thus:  *^  The  general  rule  as  to  the  suffi- 
ciency of  the  consideration  seems  to  be,  that  it  may  arise  eithei, 
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first,  by  TtBBon  of  a  benefit  resulting  to  the  party  promising,  or  to 
a  third  person,  by  the  act  of  the  promisee;  or,  secondly,  by  reason 
of  the  latter  sustaining  any  loss  or  inconvenience,  or  subjecting 
himself  to  any  charge  or  obligation,  however  small  the  benefit^ 
charge  or  inconvenience  may  be ;  provided  such  act  be  performed, 
or  inconvenience  or  charge  incurred,  with  the  consent,  express  or 
impUed,  of  the  promiser,  or,  in  the  language  of  pleading,  at  his 
request."     Chit.  Con.  28. 

This  court,  in  Mathews  v.  HitenouTy  81  Ind.  31,  recognizes  thtf 
rule  as  stated  by  Judge  Bouvibb. 

It  is  true,  that,  in  IHerce  v.  Ooldaberry^  31  Ind.  52,  this  oomi 
held,  Ellxoit,  J.,  dissenting,  that  an  oral  agreement  of  the  princi- 
pal debtor  to  pay  merely  the  same  interest  that  the  note  would  have 
borne  if  the  indulgence  had  been  given  voluntarily,  is  a  sufficient 
consideration  for  a  promise  of  forbearance  for  a  definite  time;  but 
that  was  a  valid  note,  based  upon  a  valid  consideration. 

In  the  case  now  before  us,  there  was  no  new  consideration ;  the 
pleadings  show  that  there  was  an  oral  agreement  for  forbearance 
for  a  time  fixed. 

It  is  clear  to  my  mind,  that  if  the  appellant  suffered  any  detri- 
ment in  not  pursuing  his  legal  remedy  against  his  indorser,  it  was 
his  own  act,  and  not  suffered  at  the  instance  of  the  appellee,  and 
that  therefore  the  promise  of  the  latter  to  pay  the  note  at  the  expi- 
ration of  the  time  fixed  was  a  nudutn  pctcturn. 

I  think  the  majority  are  very  clearly  rieht  on  the  question  of 
€Stoppel. 

The  instiTiment  signed  at  the  time  the  note  was  executed  has  not 
the  first  element  of  an  estoppel,  it  is  no  more  than  what  the  note 
itself  imported  on  its  face.  It  was  obtained  bv  the  same  fraudu- 
lent act  that  procured  the  execution  of  the  note.  It  was  a  part  of 
the  same  contract,  and  was  as  much  a  part  of  the  note  as  if  it  had 
been  incorporated  in  it.  It  was  a  statement  upon  which  the  appel- 
lant had  no  right  to  rely.  Indeed,  I  think  that  such  a  paper 
acompanying  an  ordinary  promissory  note  should  have  the  effeot 
of  exciting  suspicion  that  all  was  not  right.  It  looks  too  much 
like  the  act  of  the  thief  in  attempting  to  cover  up  his  crime. 

I  think  the  judgment  ought  to  be  farmed* 

Judgment  reoereed. 
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Dunn  et  cU.^  appellants,  v.  Johnson. 

(83I]id.64.) 

Breach  cf  contract — meaaure  of  damages. 

In  an  action  to  recoyer  for  a  breach  of  a  contract  to  deliver  logs  to  be  Mwed  at 
plaintiff's  TDSl—hOd  (1),  that  the  fact  that  the  plaintiff  sold  his  mill  after  he 
was  notified  by  the  defendants  that  they  would  pay  for  no  more  sawing,  and 
deliver  no  more  logs,  or  that  he  made  a  sab-contract  with  some  other  person 
to  saw  the  logs  that  might  be  delivered,  could  not  affect  the  right  of  recovery, 
or  the  measure  of  damages ;  (3)  that  the  measure  of  damages  was  the  contract 
price  of  sawing,  less  the  cost  of  doing  the  work,  in  labor,  in  wear  and  tear  of 
machinery,  in  time  of  use  of  machinery,  and  value  of  superintendence. 

AanoN  on  contract.    The  facts  appear  in  the  opinion. 

N.  B.  Taylor,  M.  M.  Ray,  J.  W.  Gordon,  W.  Mar^h  and  A 
Mqjor  for  appellants. 

cTI  T.  Dyt  and  A,  C.  MarrU  for  appellee. 

Ray,  J.  This  was  a  suit  upon  a  written  contract  brought  by 
the  appellee  against  the  appellants,  for  sawing  lumber  for  them  and 
for  a  failure  to  deliver  logs  to  be  sawed  into  lumber,  as  they  bad 
contracted  by  a  written  agreement  whereby  they  agreed  to  furnish 
at  the  plaintiff's  mill  one  thousand  saw-logs  to  be  sawed  by  the 
plaintiff  at  seventy-five  cents  per  hundred  feet,  payment  for  the 
sawing  to  be  made  every  two  weeks,  the  plaintiff  to  pile  the  defen- 
dant's lumber  separate  from  other  lumber.  This  contract  bore  date 
on  the  3d  of  January,  1865.  The  breaches  alleged  were  a  failure 
to  pay  for  lumber  sawed  as  agreed  and  a  failure  to  deliver  a  por^ 
tion  of  the  logs.  The  suit  as  tried  was  compounded  of  two  suitft— 
one  commenced  on  the  26th  of  January,  1866,  and  the  other  on 
the  25th  of  May,  1866,  which  were,  on  the  28th  of  June,  consoli- 
dated by  agreement. 

The  answer  was  in  seven  paragraphs.  The  first  was  the  general 
denial;  second,  payment;  third,  that  the  plaintiff  refused  to  per- 
form his  contract  to  saw,  whereby  the  defendants  were  damaged 
one  thousand  dollars,  which  they  demand  as  and  by  way  of  coun- 
ter-claim; fourth,  as  to  failure  to  deliver  logs,  that  plaintiff  had 
broken  the  contract  by  refusing  to  saw  or  let  defendants  take  away 
their  lumber  sawed.  The  fifth  paragraph  need  not  be  noticed,  in- 
asmuch as  it  has  no  bearing  upon  any  question  here.    The  sixth 
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paragraph  was,  that  the  defendants  delivered  five  hundred  logs, 
which  the  plaintiff  sawed  so  badly  and  unworkmanlike  that  the 
lumber  made  was  worthless,  and  the  plaintiff  refusing  to  saw  prop- 
erly, the  defendants,  as  they  lawfully  might,  refused  to  deliver  more 
logs.  The  seventh  need  not  be  noticed.  The  plaintiff  replied  by 
general  denial. 

On  the  trial,  after  the  defendants  had  offered  evidence  tending 
to  show  the  unworkmanlike  character  of  the  sawing  done,  by  prov- 
ing that  the  lumber  sawed  was  bad,  the  plaintiff  offered  evidence 
tending  to  show  that  the  logs  of  which  the  lumber  was  manufac* 
tured  were  of  such  a  character  that  good  lumber  could  not  be  made 
of  them.  (The  court  here  passed  upon  a  question  of  practice  and 
continued.) 

The  verdict  was  for  the  plaintiff,  assessing  his  damages  at  $886.40, 
and  it  appeared  by  answers  of  the  jury  to  interrogatories  sub- 
mitted to  them  that  they  made  up  the  aggregate  of  damages  thus 
assessed  as  follows  :  balance  not  paid  on  lumber  sawed  $393.60,  and 
$442.90  damages  for  failure  to  deliver  logs  as  per  contract. 

There  was  evidence  showing  that  before  all  the  logs  which  the 
defendants  had  delivered  were  sawed,  the  plaintiff  sold  his  saw- 
mill to  one  Pollard  and  delivered  the  possession  thereof.  The  con- 
tract of  sale  was  in  writing  and  contained  the  following  clause: 

"  Said  Pollard  on  his  part  agreeing  to  finish  and  wholly  complete 
the  contract  heretofore  entered  into  between  said  Johnson,  of  the 
one  part,  and  Wood  <fc  Foudray,  J.  W.  Browning  and  Jacob  P. 
Dunn,  of  the  other  part,  on  the  3d  day  of  January,  1865;  said 
Johnson  agreeing  to  pay  Pollard  for  finishing  the  contract  between 
him  and  Jacob  P.  Dunn,  in  said  contract  mentioned,  and  on  the 
same  terms  and  payments  therein  mentioned;  Pollard  to  look  to 
the  remaining  parties,  Wood,  Foudray  &  Jones,  the  successors  of 
Dunn  A  Love,  for  his  payment  for  finishing  and  completing  said  con- 
tract." 

As  the  contract  to  furnish  logs  was  several,  we  construe  this 
agreement  to  look  to  the  other  parties  to  refer  to  the  payment  for 
■awing  done  for  them  individually  under  the  contract. 

This  contract  was  signed  on  the  6th  of  February,  1866,  and  it 
provided  that  Pollard  should  receive  possession  of  the  mill  on  the 
following  day. 

The  court  instructed  the  jury,  that  '*  the  fact  that  the  plaintiff 
■old  his  mill  after  he  was  notified  by  the  defendants  that  they 
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would  pay  for  no  more  sawing  and  deliver  no  more  logs,  or  that  he 
made  a  sab-contract  with  some  other  person  to  saw  the  logs  that 
might  be  delivered,  cannot  affect  the  right  of  recovery,  or  the 
measure  of  damages.'' 

It  is  insbted  that  this  instruction  was  wrong;  that  as  Johnson 
was  to  let  Pollard  receive  the  full  amount  of  the  contract  price  for 
the  sawing,  no  possible  profit  could  have  resulted  to  Johnson,  if  the 
contract  had  been  completed  and  the  logs  furnished;  in  other  words, 
that  the  measure  of  damages  between  Johnson  and  the  defendants 
is  to  be  fixed  by  the  profits  he  might  have  realized  by  a  sub- 
contract with  a  third  party  to  do  the  work.  But  if  Pollard  had 
contracted  to  do  the  work  for  half  its  actual  value,  it  would  not 
seem  reasonable  to  charge  the  defendants  with  the  consequences  of 
Pollard's  folly — ^to  impose  upon  them  a  liability  for  damages  which 
resulted,  not  from  the  breach  of  their  contract,  but  from  the 
shrewdness  and  skill  of  the  other  contracting  party  in  dealing  with 
a  third  person.  Plainly  such  consequences  are  not  contemplated 
when  parties  enter  into  a  contract,  which  by  reason  of  some  mis- 
fortune they  may  be  unable  to  complete;  but  they  consider  rather 
the  usual  cost  of  the  work  for  which  they  contract  to  pay,  and 
regard  their  liability^  as  limited  by  the  margin  between  such  cost 
and  the  contract  price.  Johnson  had  no  power  by  any  sub-contract 
he  might  make  with  Pollard,  either  to  increase  or  diminish  the 
damages  resulting  from  a  violation  by  the  defendants  of  their  con- 
tract. Those  damages  must  be  determined  alone  from,  and  regu- 
lated by,  the  terms  of  the  contract  into  which  the  plaintiff  and 
defendants  voluntarily  entered. 

Independent  of  authority,  it  would  seem  to  be  a  reasonable  and 
just  rule,  that  on  the  breach  of  an  executory  contract  like  the  pres- 
ent, the  measure  of  damages  should  be  the  difference  between  the 
contract  price  of  the  work  to  be  done  and  the  reasonable  cost  of  the 
work  at  the  usual  and  ordinary  prices.  This  rule  would  be  just; 
for  it  fixes  such  damages  on  the  breach  of  the  contract  as  the  parties 
are  presumed  to  have  had  in  contemplation  at  the  making  of  it.  It 
would  be  fixed  and  certain,  and  not  a  sliding  scale  to  be  moved  at 
the  will  of  either  party;  for  it  is  not  affected  by  the  subsequent 
contracts  of  one  party  with  third  persons.  It  would  be  equa  and 
uniform,  measuring  by  the  same  standard  the  rights  of  the  close 
and  the  charitable,  the  shrewd  and  the  simple. 

This  rule  is  approved  by  reason,  and  is  also  established   by 
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authority.  In  the  case  of  Masterton  v.  The  Mayor  of  Brooldyn^ 
*I  Hill,  61,  decided  in  the  circuit  court  by  Ksirr,  and  in  the  supreme 
court  by  Nblsoist,  C,  J.,  approved  in  Stort/  v.  iVI  n  <fe  Sarlem  X, 
JR.  Co.y  6  N.  Y.  86,  and  in  SecUon  v.  The  Second  Municipcdityy  3 
La.  Ann.  44,  and  quoted  with  approval  by  Sedgwick,  in  his  excel- 
lent treatise,  page  73,  the  learned  chief  justice  says : 

'^  Profits  or  advantages  which  are  the  direct  or  immediate  fruits 
of  the  contract  between  the  parties  ♦  ♦  ♦  are  part  and  parcel 
of  the  contract  itself,  entering  into  and  constituting  a  portion  of 
its  very  elements,  something  stipulated  for,  the  right  to  the  enjoy- 
ment of  which  is  just  as  clear  and  plain  as  to  the  fulfillment  of  any 
other  stipulation.  They  are  presumed  to  have  been  taken  into 
consideration  and  deliberated  upon  before  the  contract  was  made, 
and  formed,  perhaps,  the  only  inducement  to  the  arrangement." 

The  plaintiffs  in  that  case  had  a  contract  with  the  city  authori- 
ties of  Brooklyn,  by  which  they  agreed,  for  a  certain  stipulated 
price,  to  furnish  and  deliver  marble  to  build  a  City  Hall  in  Brook- 
lyn, from  Kain  &  Morgan's  quarry  in  East  Chester.  They  also 
had  made  a  collateral  contract  with  Kain  &  Morgan  to  furnish 
them  the  marble  at  a  certain  price.  It  was  contended  there,  aa 
here,  that  the  measure  of  damages  on  a  breach  of  the  contract  by 
the  city  authorities,  was  the  difference  between  the  price  the  plain- 
tiifs  were  to  receive  from  the  city  of  Brooklyn,  and  the  price 
they  were  to  pay  Kain  Sd  Morgan.  Upon  this  point  the  chief  jus- 
tice says: 

"  It  will  be  seen  that  we  have  laid  altogether  out  of  view  the 
sub-contract  of  Kain  Sc  Morgan,  and  all  others  that  may  have  been 
entered  into  by  the  plaintiffs,  as  preparatory  and  subsidiary  to  the 
fulfillment  of  the  principal  one  with  the  defendants.  Indeed,  I  am 
unable  to  comprehend  how  these  can  be  taken  into  the  account,  or 
become  the  subject  matter  of  consideration  at  all,  in  settling  the 
amount  of  damages  to  be  recovered  for  a  breach  of  the  principal 
contract.  Hie  defendants  had  no  control  or  participation  in  the 
making  of  the  sub-contracts,  and  are  certainly  not  to  be  compelled 
to  assume  them  if  improvidently  entered  into.  On  the  other  hand, 
if  they  were  made  so  as  to  secure  great  advantages  to  the  plaintiff, 
surely  the  defendants  are  not  entitled  to  the  gains  which  might  be 
realized  from  them.  In  any  aspect,  therefore,  these  sub-contracts 
present  a  most  unfit,  as  well  as  a  most  unsatisfactory  lasis  upon 
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which  to  estimate  the  real  damages  and  loss  occasioned  by  the 
default  of  the  defendants." 

In  the  case  of  Story  v.  iVi  Y.  Jh  H.  IL  R.  Co.j  6  N.  Y.  86,  idiere 
the  same  principle  contended  for  by  the  appellants  in  this  case  had 
been  adopted  in  ascertaining  the  damages,  the  court  said: 

^^This  rule  of  damages  was  fully  considered  in  the  important 
eaae  of  Masterton  v.  The  Mayor^  etc.j  ofBrooklythy  7  Hill,  &1,  and  held 
not  only  to  be  entirely  inadmissible,  but  that  a  snb-contnuot  could 
not  be  taken  into  consideration,  as  an  item  of  evidence  in  estimatr 
ing  the  profits  of  the  principal  one.  The  reasons  given  by  the 
learned  chief  justice  for  laying  it  entirely  out  of  view  are  fall  and 
satisfactory." 

Sedgwick,  in  speaking  of  the  class  of  contracts  to  which  the  one 
sued  on  belongs,  says : 

^  It  appears  to  be  settled  in  regard  to  this  class  of  agreements, 
that  the  contractor  is  entitled  to  recover  the  profits  he  has  lost  by 
the  default  of  the  other  party  to  the  undertaking;  that  in  estimat- 
ing these  profits,  his  sub-contracts  are  not  to  be  taken  as  evidence 
thereof;  but  they  are  to  be  arrived  at  by  taking  the  market  value 
at  the  time  of  the  breach,  and  if  there  be  no  market  value,  then  by 
a  minute  inquiry  into  cost  of  materials,  the  expense  of  transporta- 
tion, and  the  amount  and  value  of  labor  required."  Sedgw. 
Dam.  364. 

It  seems  to  us  that  the  instruction  given  was  correct,  even  if  we 
place  out  of  view  the  question,  whether  the  notice  given  by  the 
defendants,  that  they  would  pay  for  no  more  sawing  and  fomisb 
no  more  logs,  did  not  authorize  this  action  by  the  plaintiff  to  re- 
cover for  a  violation  of  the  contract,  as  was  ruled  in  Morriscn  v. 
IfOvefoyy  6  Minn.  319. 

It  is  complained  that  the  court  below  erred  in  the  eighth  instruc- 
tion, which  was  as  follows: 

•*  The  rule  of  damages  as  to  profits,  in  case  you  find  the  defend- 
ants committed  a  breach  of  the  contract  without  sufficient  cause, 
is,  that  the  plaintiff  in  such  case  would  be  entitled  to  the  reasona- 
ble profits  he  would  have  made  upon  the  contract  if  it  had  been 
carried  out.  To  ascertain  the  profits,  there  should  be  deducted 
from  the  total  amount  the  plaintiff  would  have  received,  the  cost 
of  doing  the  work,  in  labor,  in  wear  and  tear  of  .machinery,  in  time, 
of  use  of  machinery,  and  value  of  superintendence,  according  ta 
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the  evidence  in  the  case.    The  balance  will  be  the  profits  and  dam- 
ages to  which  the  plaintiff  would  in  sach  case  be  entitled.^' 

Very  closely  in  point  is  the  case  of  Morrison  v.  Lov^oy^  supra. 
Plaintiffs  agreed  to  run  and  use  for  manufacturing  lumber,  exclu- 
sively for  the  defendants,  certain  mills,  situated  at  Saint  Anthony, 
from  the  date  of  the  contract  till  May  15th,  1860,  and  the  defend- 
ants agreed  to  furnish  a  sufficient  quantity  of  logs  to  keep  said 
mills  in  full  operation  during  said  period,  and  to  pay  plaintiffs  at 
the  rate  of  five  dollars  per  thousand  for  sawing  pine  lumber,  and 
seven  dollars  per  thousand  for  hard  wood.  The  action  was  brought 
to  recover  an  alleged  balance,  and  also  damages  by  reason  of  de- 
fendants refusing  to  furnish  logs  to  keep  said  mills  in  operation. 

The  case  was  very  fully  argued  by  counsel  on  both  sides,  and 
after  a  thorough  discussion  of  the  authorities  the  court  said: 

"  When  one  party  to  an  executory  contract  like  that  on  which 
this  action  is  brought  refuses  further  to  comply  with  it  on  his  part, 
the  other  party  has  an  immediate  cause  of  action  for  said  breach; 
and  he  may  sue  on  it  at  any  time  and  recover  the  damages  which 
he  may  have  sustained  by  being  deprived  of  the  benefits  accruing 
to  him  under  it. 

*^  If  he  treat  the  contract  as  ended  and  sue  immediately  upon  its 
breach,  his.  damages  are  to  be  measured  by  the  value  of  the  con* 
tract  to  him  at  the  time  it  was  broken ;  and  this  value  is  estimated 
by  the  profits  he  would  have  realized  during  the  continuance  of 
the  contract  had  it  been  faithfully  carried  out  by  the  parties.  But 
in  estimating  the  profits  which  a  party  under  such  a  contract  would 
realize,  allowance  must  be  made  for  every  item  of  cost  and  expense 
necessarily  attending  a  full  compliance  on  his  part.  If,  therefore, 
the  contract  is  for  manufacturing  a  given  article,  and  mills  and 
machinery  are  necessarily  employed  in  making  it,  the  reasonable  or 
usual  rent,  or  value  of  the  use  of  such  mills  or  machinery,  enters 
into  the  cost  of  manufacture,  and  should  be  taken  into  considera- 
tion in  estimating  the  profits,  because  the  profits  are  as  directly 
affected  by  such  expenses  as  by  any  other." 

In  the  language  of  Fox  v.  Harding^  7  Cush.  616,  '^if  the  profits 
are  such  as  would  have  accrued  and  grown  out  of  the  contract 
itself  as  the  direct  and  immediate  fruits  of  its  fulfillment,  they  form 
a  just  and  proper  item  of  damages  to  be  recovered  against  the  de 
Unquent  party  on  a  breach  of  the  agreement."  Otmrnngham  \ 
Dorney^  6  Cal.  19;  Mayne  on  Damages,  16. 
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But  appellants  insist  that  this  rule  allowing  the  contractor  to  re* 
eoYBT  profits  is  confined  to  ^*  parties  who  undertake  to  construct 
public  works  on  a  large  scale,  such  as  railroads,  canals,  or  govern- 
ment buildings;  and  we  are  cited  to  Sedgwick  on  Damages,  364,  as 
authority  for  this  distinction.  But  it  will  be  observed  that  the  first 
illustitition  of  the  application  of  this  rule  given  by  the  author  is  a 
lri\ial  contract  between  private  parties,  wheie  a  millwright  agreed 
to  put  machinery  into  the  plaintiff's  mill  in  a  good  and  workman- 
like manner,  and  for  his  failure  he  was  held  liable  for  such  addi- 
tional sum  beyond  the  cost  of  repairs  as  the  mill  would  have  been 
worth  to  the  plaintiff  if  the  defendant  had  fulfilled  his  contract, 
more  than  it  was  worth  while  the  machinery  was  insufficient. 

But  the  law  can  recognize  po  distinction  between  public  and 
private  contracts;  between  the  large  and  the  smalL  To  contracts 
of  the  same  class  the  same  law  must  be  applied. 

We  are  cited  to  Jones  v.  Van  Patten,  3  Ind.  107,  where  it  was 
held,  that  '^  the  plaintiff  should  have  had  such  damages  as  would 
have  placed  him  in  as  good  a  condition  at  the  time  the  contract 
was  broken  as  he  would  have  been  in  had  he  not  made  the  con- 
tract." 

In  fine,  he  may  be  compelled  to  rescind  by  the  wrongful  act  of 
the  other  party.  His  contract  may  have  been  of  great  value  to  him, 
and  yet  he  is  to  receive  no  damages  for  its  violation,  no  compensa- 
tion, but  simply  be  placed  in  the  same  position  as  though  he  had 
never  made  the  contract,  and  this  for  no  default  on  his  part.  This, 
in  our  opinion,  never  was  the  law. 

But  it  is  urged  that  the  question  of  damages  depends  upon  the 
loss  of  time  incurred  by  the  violation  of  the  contract;  that  if  the 
plaintiff  could  have  procured  other  work  from  which  profits  would 
have  accrued,  such  profits  should  have  been  deducted  from  his 
estimated  damages. 

This  is  doubtless  true,  but  the  matter  is  with  the  defendant  to 
prove  in  reduction  of  damages.  Castigan  v.  The  Mohawk  A  Hud' 
•on  B.  H.  Co.y  2  Denio,  609.  In  HamUton  v.  MoFhereon,  28  N. 
T.  72,  it  is  said:  ^'  The  burden  of  proving  that  the  damages  which 
have  been  sustained  in  such  cases  could  have  been  prevented, 
unquestionably  rests  upon  the  party  guilty  of  the  breach  of  con- 
tract." The  defendants  introduced  no  such  proof,  but  the  plaintiff 
was  prepared  to  perform  his  contract. 

It  is  objected  that  the  first  suit  was  brought  too  soon;  but  the 
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second  action,  with  which  it  was  consolidated,  covered  the  claint 
included  in  the  first. 

It  is  claimed  that  the  plaintiff  violated  his  contract  by  a  refusal 
to  deliver  lomber  sawed,  on  the  18th  of  January.  But  the  finding 
of  the  jury  that  the  sawing  of  the  lumber  was  not  paid  for  is  con* 
elusive  on  this  point. 

Judgment  c^ffbrmed^  toUh  one  per  oerU  damagee  and  coete. 


Bbumfisld  et  oL^  appellants,  v*  Cabson  et  oL 

(S8I]id;M.) 

8tahU$  qfflwid$ — imteretA  in  nal  etkUe-^churth  ed^iee. 

The  right  to  use  a  church  edifice  to  worship  in  when  unoccupied  by  the  churcb 
to  which  it  belongs,  is  an  interest  in  real  estate,  and  a  contract  therefor,  to  be 
valid  under  the  statute  of  frauds,  must  be  in  writing,  signed  by  the  pariv 
to  be  charged. 

AcrnoN  on  contract.  The  appellants  filed  a  complaint  in  the 
court  below  against  the  appellees  for  specific  performance  of  tb& 
following  writing : 

'*  Abenoton,  May  1, 1854. 

"  We,  whose  names  are  here  inserted  in  this  book,  promise  to  pay,  or  cause  to 
be  paid,  to  the  trustees  of  the  Evangelical  Lutheran  and  United  Brethren  in 
Christ  Churches,  for  the  sole  purpose  of  erecting  a  church  edifl(«  in  Abington 
for  said  societies,  which  is  to  be  free  for  all  Christian  denominations  to  worship 
in  when  unoccupied  by  themselves,  by  making  application  to  the  trustees. 
Bubscriptions  to  be  paid  on  or  before  Christmas,  1854." 

This  paper  was  signed  by  the  appellants  and  others  as  contribu- 
tors to  the  fund  for  the  erection  of  the  church  edifice.  It  was  not 
signed  by  either  of  the  church  corporations  for  which  it  was  built. 
The  complaint  is,  that  one  of  these  societies  has  relinquished  to  the 
other  their  entire  interest  in  the  building ;  that  the  trustees  of  the 
church  now  owning  the  property  refuse  to  allow  other  Christian 
denominations  to  worship  in  the  building  when  unoccupied  by 
themselves.  But  the  appellants  are  not  members  of  either  of  the 
churches  for  which  the  church  edifice  was  erected,  but  were  sub* 
scribers  and  contributors  to  the  fund  for  the  erection  thereof  and 
members  of  other  Christian  churches. 
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A  demurrer  was  sustained  to  the  complaint.  The  appellants 
then  added  a  new  paragraph,  and  asked  for  a  mandate.  A  demurrer 
was  also  sustained  to  that  paragraph.  The  action  of  the  court 
below  in  sustaining  these  demurrers  presents  the  questions  involyed 
in  this  appeaL 

J.  B,  it  J,  F.  Julian^  for  appellants. 

Wi  A.  Pedle  Jb  H.  C.  JFaXy  for  appellees. 

Orbgobt,  C.  J.  The  right  claimed,  to  use  the  church  edi^oe  to 
worship  in  when  unoccupied  by  the  church  to  which  it  belonged,  is 
an  interest  in  real  estate,  and  a  contract  therefor,  to  be  valid  under 
the  statute  of  frauds,  must  be  in  writing,  signed  by  the  party  to  be 
charged.  This  paper  is  not  so  signed.  That  it  was  signed  by  the 
appellants  is  not  enough.  In  Laythoarp  v.  Bryant^  2  Bing.  N.  C. 
785,  TiNDAL,  C.  J.,  remarks,  '^  It  is  said,  unless  the  plaintiff  signs 
there  is  a  want  of  mutuality.  Whose  fault  is  that  ?  The  defendant 
might  hare  required  the  vendor's  signature  to  the  contract ;  but  the 
object  of  the  statute  was  to  secure  the  defendant's." 

The  principle,  that  the  contract  must  have  the  signature  of  the 
party  sued,  was  recognized  in  Smith  v.  Smithy  8  Blackf.  208. 

Clearly  the  facts  charged  do  not  make  a  proper  case  for  mandate. 
The  oourt  committed  no  error  in  sustaining  the  demurrers. 

Judgment  qffirmed  with  costs. 


Whunxt  et  oL^  appellants,  y.  Bagsdalb,  Treasurer. 

(88  iBd.  lOT.) 
OMMuHonal  law  —  tax  —  national  bcmk, 

^y  tn  act  of  the  Indiana  legislatnre  passed  in  March,  1867,  shares  of  the  capi 
tal  stock  of  national  hanks  within  the  State  were  taxed  for  that  year,  and  the 
cashier  of  eadi  bank  was  required  to  represent  each  stockholder  in  listing  and 
valuing  liis  stock.  Seld,  that  the  statute  took  effect  from  the  first  duy  of 
January,  1867,  that  it  was  a  valid  exercise  of  the  taxing  power,  and  tbut  't 
did  not  conflict  with  the  constitutional  requirement  of  **a  uniform  and  eqna. 
rate  of  assessment  and  taxation." 

Ikjitvciion  to  restrain  the  collection  of  a  tax. 
Vol.  v.— 24. 
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The  appellanta  filed  their  complaint  in  the  court  below,  against 
the  appellee,  on  the  29th  of  July,  1868.  It  alleged,  that  the  plain- 
tiffs were  stockholders  in  the  Second  National  Bank  of  Franklin, 
located  at  Franklin,  Johnson  coanty;  the  bank  being  organized  nn- 
(ler  the  national  bank  act  of  Congress.  The  amoant  of  stock 
held  by  the  plaintiffs,  respectively,  is  stated;  that  from  January  Ist, 
1867,  to  the  filing  of  the  complaint,  all  the  capital  of  the  bank  wafi 
invested  in  United  States  bonds  and  stocks,  except  the  banking 
liouse,  on  which  all  taxes  had  been  paid;  that  under  color  of  the  act 
of  the  legislature,  of  March  15th,  1867,  the  board  of  commission- 
ers of  the  county  assessed  a  tax,  for  State  and  county  purposes,  on 
their  stock  in  bank  for  the  year  1867;  that  the  assessment  was  placed 
on  the  tax  duplicate;  and  that  pursuant  to  precept  placed  in  his 
hands,  the  treasurer  was  proceeding  to  collect  the  tax,  with  penal- 
ties, etc.,  by  levy  and  sale  of  plaintiffs'  property;  that  none  of  the 
plaintiffs  were  residents  of  Johnson  county,  E.  G.  Whitney,  Wm. 
H.  Whitney,  Maria  Whitney,  and  Thomas  Reid,  residing  in  Jeffer- 
son county,  and  all  the  others  being  citizens  of  Kentucky;  that 
ftiich  had  been  their  respective  residences  since  prior  to  January 
1st,  1867. 

Prayer  for  perpetual  injunction.  The  defendant  demurred  to  the 
<;omplaint.  The  demurrer  was  sustained  by  the  court.  Exception 
taken  by  plaintiffs. 

The  plaintiffs  abiding  their  complaint,  final  judgment  against 
them  went  on  the  demurrer. 

Plaintiffs  appealed. 

T.  A.  He^idricky  0.  B.  Hord,  A.  W.  Hendrieks  and  A.  E.  Wal- 

kfir  for  appellants. 

T.  W.  Woolen,  J9.  D.  Banta  and  0.  B^ld  for  appellee. 

Ray,  J.  (after  stating  the  facts).  The  only  question  in  this  case 
is,  does  the  act  of  March  15th,  1867  (Acts  1867,  p.  216),  authorize 
the  collection  of  such  tax. 

The  appellants  contend  that  the  act  should  be  construed  as  hav- 
ing prospective  operation  only,  and  not  as  authorizing  any  such  tax 
for  the  year  1867,  because  it  has  been  the  course  of  legislation  in 
this  State  to  impose  all  taxes  for  the  year  upon  property  declared 
subject  to  it,  as  the  same  exists  or  is  owned  on  the  1st  day  of 
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January  in  each  year.  That  on  the  day  named  this  property  was 
exempt  from  tax,  and  therefore  worth  more  than  if  it  had  been  taxed. 
Giving  the  act  in  question  a  retrospective  operation  would  take 
away  this  additional  value. 

But  it  cannot  reasonably  be  insisted  that  this  additional  value 
was  not  subject  to  the  pleasure  of  the  legislature  and  liable  at  any 
moment  to  be  taken  away  by  the  imposition  of  a  tax.  The  argu- 
ment results  then  in  this,  that  as  the  legislature  had  not  heretofore 
subjected  property  free  from  tax  on  the  1st  day  of  January  to 
such  a  burden  at  a  subsequent  date,  we  are  therefore  not  to  place 
such  a  construction  upon  this  act  as  would  result  from  a  change  of 
legislative  practice. 

To  this  may  be  answered,  that  the  constitution  of  the  State, 
article  ten,  section  one,  requires  the  legislature  to  ''  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  all  pro- 
perty, both  real  and  personal,"  and  that,  therefore,  where  there 
has  been  a  neglect  of  the  legislature  to  comply  with  this  require- 
ment and  impose  the  tax  at  the  usual  time,  it  is  our  clear  duty  to 
aid  by  reasonable  construction  any  attempt  by  that  body  to  supply 
such  omission.  Nor  can  it  be  said  that  such  a  construction  deprives 
the  owner  of  property  thus  omitted  of  any  right.  All  property  is 
by  the  constitution  subject  to  this  public  burden,  and  it  is  also  equi- 
table that  it  should  support  its  proportionate  share. 

That  the  tax  was  intended  to  apply  for  the  year  1867,  is  evident 
from  the  language  employed.  The  second  section  of  the  act 
requires  the  president  or  cashier  of  the  bank  to, deliver  a  statement 
of  the  names  and  amount  of  interest  of  each  stockholder  to  the 
proper  county  auditor  on  or  before  the  fifteenth  day  of  March  in 
each  year.  The  act  was  approved  and  went  in  force  on  that  day. 
To  enable  bank  officers  to  comply  with  the  law  for  that  year,  how- 
ever, the  second  section  of  the  act  declares,  that  "  the  sworn  state- 
ment, required  by  the  second  section  of  this  act,  may  be  made  for 
the  year  1867,  at  any  time  on  or  before  the  first  day  of  May,  but 
for  subsequent  years  8?miU  be  made  within  the  time  required  by  the 
said  second  section." 

To  construe  the  word  "  may  "  as  simply  permissive,  would  render 
the  provision  not  only  idle,  but  absurd.  It  would  be  an  insult  to 
the  legislature  to  suppose  that  they  intended  to  allow  each  bank 
to  elect  whether  or  not  its  stockholders  should  be  taxed. 

The  next  objection  is  to  the  law  itself.     While  it  is  admitted 
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that  this  law  is  within  the  act  of  congress,  it  is  contended  that  it 
is  in  conflict  with  a  provision  contained  in  the  section  of  the  State 
constitution  already  cited,  requiring  "  a  uniform  and  equal  rate  of 
assessment  and  taxation."  The  specification  is,  that  as  to  the 
listing  and  valuing  of  all  his  other  personal  property,  eacli 
owner  is  allowed  to  attend  to  it  himself,  but  as  to  national  bank 
stock,  he  is  represented  by  an  officer  of  the  bank.  But  as  to  real 
estate,  he  makes  no  return  or  estimate  of  value.  In  that  case,  as 
in  this,  such  return  and  estimate  are  made  by  another  person  under 
oath..  But  this  objection  was  disposed  of  in  the  case  of  The  Loxtr 
isviUe  eft  -ST.  A.  JR.  JR.  Co.  v.  The  State  ex  rd.  McCarty^  etCy  25 
Ind.  177,  where  the  point  was  made,  that  where  the  law  provided 
a  special  method  for  the  appraisement  of  the  real  estate  belonging 
to  a  railroad,  it  was  in  contravention  of  the  constitutional  provision 
in  question,  and  was,  therefore,  void.  But  this  court,  in  deciding 
that  case,  sustaining  the  law,  said:  ^'The  constitution  does  not 
require  a  unifonn  method  of  valuation  of  property,  but  only  *  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal.'  The  legislature  must  use  a 
discretion  as  to  the  best  method  of  securing  a  just  valuation  of 
property,  and  unless  the  method  adopted  be  clearly  inadequate  to 
secure  that  result,  we  cannot  question  its  action." 

It  is  objected,  again,  that  the  act  requires  the  stock  to  be  taxed 
where  the  bank  is  located,  irrespective  of  the  residence  of  the 
owner.  It  is  not  contended  that  this  violates  any  act  of  congress, 
but  that  it  conflicts  with  the  "  general  revenue  system  of  the  State." 
But  we  are  referred  to  no  provision  of  the  constitution  which 
prohibits  the  legislature  from  declaring  that  all  national  bank  stock 
shall  be  taxed  at  the  place  where  the  bank  is  located,  and  that  all 
shares  in  other  corporations  shall  be  taxed  where  the  owners 
reside.  The  rate  of  assessment  and  taxation  is  still' uniform  and 
equal.  That  some  of  the  stockholders  are  non-residents  of  the 
State,  is  no  reason  for  this  exemption  from  taxation.  ^'  It  is  not* 
necessary  that  a  person,  to  be  amenable  to  the  taxing  power  of  the 
State,  shall  be  a  citizen  of  the  State,  or  domiciled  within  it.'* 
JBoard  of  Supervisors  v.  Davenporty  40  111.,  197. 

The  flnal  fault  found  with  the  act  in  question  is,  that  it  is  ineffeo- 
tnal,  because  it  provides  that  an  officer  of  the  bank  shall  list  the 
stock.  It  is  contended,  that  such  officer  is  *'  an  officer  of  one  of 
the  fiscal  agents  of  the  general  government "  and  therefore  the 
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duty  cannot  be  imposed  upon  him.  As  the  duty  ia  not  inconaisteat 
with  the  trust  imposed  upon  him  as  such  officer  of  such  fiscal  agent, 
we  are  not  prepared  to  admit  his  exemption  from  State  authority 
by  virtue  of  his  position. 

In  this  case,  however,  the  tax  has  been  assessed,  and  whether  oi 
not  the  act  provides  for  extreme  cases  is  not  necessary  for  our  con 
^deration  now. 

Jttdgment  is  qffbtMdf  wUh  cotts. 


Ellis,  appellant,  v.  WuoL 

(88Ind.m.) 
Oonwnum — evk 


In  an  action  to  recover  for  the  conversion  of  wheat,  the  defendant  is  not  entitled 
to  prove  the  value  of  his  own  labor  in  harvesting  and  threshing  the  crop,  far 
the  purpose  of  reducing  the  damages. 

Tbovbb  for  the  conversion  of  wheat.  The  facts  appear  in  th« 
opinion. 

J.  J2.  Slackj  for  appellant. 

Frazeb,  J.  This  was  a  suit,  begun  before  a  justice  of  the  peace, 
by  the  appellant,  for  the  taking  and  conversion  of  wheat  and  straw 
of  the  appellant  by  the  appellee. 

There  seems  to  have  been  no  controversy  in  the  evidence  con- 
cerning the  plaintilPs  title  to  the  property.  The  defendant,  how- 
ever, forcibly  took  possession  of  it  as  it  stood  in  the  field,  driving 
the  plaintiff  away,  harvested  and  sold  the  grain  for  one  dollar  and 
seventy-five  cents  per  bushel,  and  on  the  trial  was  permitted,  over 
the  plaintifPs  objection,  to  prove  the  value  of  his  own  labor  in 
harvesting  and  threshing  the  crop,  for  the  purpose  of  reducing  the 
damages.  The  question  before  us  is  as  to  the  admissibility  of  this 
evidence.  It  was  not  admissible.  The  general  rule  in  trover  is, 
that  the  measure  of  the  plaintifTs  damages  is  the  value  of  the  pro- 
perty at  the  time  of  conversion,  without  any  deduction  for  labor 
voluntarily  bestowed  upon  it  by  the  wrong-doer.  Moart  v.  merr^ 
2  McMallan,  141;  Jenkins  v.  McConieo^  26  Ala.  213.    The  time  ot 
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oonversion  is  not,  it  seems,  always  fixed  by  the  same  circamstances. 
Thus,  a  tortioQs  taking  is  sufficient  proof  of  a  conversion,  but  yot 
it  appears  from  many  of  the  cases  that  the  plaintiff  may  elect  to 
consider  the  property  as  still  his  own  and  treat  a  sale  of  it  by  the 
wrong-doer,  or  a  refusal  to  deliver  on  demand,  as  the  conversion. 
Or  it  has  been  held,  that  the  law  will,  upon  the  principle  of  natural 
Justice,  that  a  wrong-doer  ought  not  to  be  allowed  to  make  a  profit 
by  his  own  willful  tort,  treat  the  conversion  of  property  of  fluctua- 
ting value  as  occurring  at  such  time  between  the  taking  and  the 
trial  as  the  property  bears  the  highest  price  in  the  market.  The 
confusion  in  the  cases  seems  in  part  to  have  arisen  out  of  the  form 
of  the  action,  some  courts  and  judges  holding  that  by  bringing 
trover  the  plaintiff  precludes  himself  from  showing  that  the  taking 
was  willful,  and  hence  that  the  inquiry  concerning  damages  must 
in  all  such  cases,  in  that  form  of  action,  be  confined  to  the  value 
of  the  property  at  the  time  of  conversion,  without  reference  to  the 
manner  of  the  taking.  In  trespass,  however,  no  such  technical 
reason  stood  in  the  way,  and,  so  far  as  we  know,  there  is  no  conflict 
in  the  cases,  where  that  was  the  form  of  action.  Some  loose  ideas 
in  reference  to  the  time  of  conversion  have  also  tended  to  darken 
counsel  as  to  the  measure  of  damages  in  trover,  where  the  general 
rule  that  the  value  of  the  property  at  the  time  of  conversion  has 
been  held  to  be  a  universal  rule.  A  wrongful  taking  and  a  demand 
and  refusal  are  each  held  in  trover  to  be,  not  a  conversion,  but 
merely  sufficient  evidence  of  it.  And  yet  nothing  can  be  clearer 
than  that  these  things  do  not  change  the  title  to  the  property  ;  it 
still  remains  in  the  plaintiff,  and  may,  by  action  of  replevin,  be 
recovered  in  specie,  so  long  as  its  identity  is  perceptible  to  the 
senses.  It  may  be  so  recovered,  though  its  form  has  been  changed 
and  its  value  greatly  increased  by  the  labor  of  the  defendant,  as  in  the 
case  of  logs  converted  into  plank,  wool  into  cloth,  cloth  into  clothing, 
leather  into  boots  and  shoes,  and  the  like.  It  may  in  the  new  form  be 
replevied,  because  it  is,  in  that  form,  still  the  property  of  the  plain- 
tiff, and  the  defendant  is  not  entitled  to  compensation  for  the  labor 
bestowed  upon  it,  for  that  was  his  own  folly,  and  indeed  he  was  a 
wrong-doer  in  the  very  act  of  adding  such  value  to  the  property  of 
another.  The  sale  of  the  wheat  was  its  actual  conversion  by  the 
defendant,  and  its  value  at  that  time,  in  the  form  in  which  he  sold 
it,  was  the  measure  of  damages,  tf  the  plaintiff  was  content  thero* 
nvith ;  though  we  think  he  was  entitled  to  the  highest  price  of  th 
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property  at  any  time  between  the  taking  and  the  sale.  So  are  the 
English  cases.  Oreening  y.  WUkmson^  1  C.  (fe  P.  625.  And  snch 
seems  to  have  been  the  doctrine  of  the  common  law  since  the  Year 
Books.  See  Brown  y.  8ax^  1  Cow.  95;  JBetts  v.  Zee^  5  Johns.  348; 
Baker  v.  Wheeler,  8  Wend.  505 ;  SiUbury  v.  Mc  Coon,  3  N.  Y.  Z1^. 

It  is  held  otherwise  in  Massachusetts,  bnt  the  ruling  is  maintained 
there  to  preserve  consistency  of  decision,  and  not  because  it  was 
the  doctrine  of  the  common  law.  We  do  not  like  the  Massachu- 
setts  rule,  and  if  the  question  were  res  integra  we  would  not  adopt 
ity  for  the  reason  that  it  ia  too  tender  of  the  interests  of  the  willful 
tort  feasor. 

Reversed  with  oosta. 

Cauee  remanded/or  a  new  trtaL 


JoHii80ii*8  Administrators,  appellants,  v.  Hbdbigk  ei  dL 

(88  Ind.  189.) 

Admnia^aiian — tnui  fund. 

Where  there  is  unnecessary  delay  in  making  a  final  settlement  of  the  ftmds  1» 
the  hands  of  administrators,  interest  wUl  be  required  of  them;  and  where 
they  use  the  funds  so  retained  in  private  speculation,  they  will  be  liable  foi- 
compound  interest 

AcnoN  against  the  administrators  of  the  Johnson  estate,  to  com- 
pel an  accounting.    The  facts  appear  in  the  opinion. 

B.  Fi  Oregory,  J.  Scvrper  and  W.  P.  Rhodes  for  appellants. 

J.  JPark  and  X.  T.  JUjiUer  for  appellees. 

Obxoobt,  C.  J.  The  principal  question  involved  in  this  case  ht 
as  to  interest  charged  to  the  administrators,  by  the  court  below,  on 
moneys  in  their  hands  during  the  execution  of  their  trust. 

There  was  a  demurrer  overruled  to  the  complaint;  but  as  no  com- 
plaint was  necessary,  we  have  not  examined  the  points  made  against 
It. 

At  the  commencement  of  this  proceeding,  no  ^'  final  settlement  ** 
^f  the  estate  had  been  made.    A  general  balance  had  been  found 
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due  from  the  administrators,  but  there  had  been  no  order  of  dittri* 
bution,  and  no  payment  made  of  such  balance. 

In  Dufofwr  v.  Dufour^  28  Ind.  421,  it  was  held,  that  by  the  term 
^' final  settlement"  as  used  in  section  116  of  the  act  for  the  settle- 
ment of  decedents'  estates,  is  not  meant  merely  an  ascertainment 
of  the  final  balance  of  cash  in  the  hands  of  an  executor  or  admin- 
istrator; it  comprehends,  also,  a  payment  of  that  balance,  so  as  to 
leave  nothing  to  be  done  to  complete  the  execution  of  his  trust. 

The  accounts  of  the  administrators  were  referred  to  a  maater 
commissioner  who  reported  to  the  court  the  amount  he  found  due 
from  them.  In  making  up  this  report,  the  master  charged  interest 
after  the  lapse  of  twelve  months  from  the  granting  of  letters  of 
administration,  on  balances  in  their  hands  as  reported  by  them* 
selves  to  the  court,  at  periods  ranging  from  ten  months  to  five 
years,  allowing  credits  from  the  time  of  actual  disbursements. 

It  is  claimed  that  the  administrators  were  not  in  default,  and  that 
they  are  not  chargeable  with  interest. 

Administration  was  granted  in  April,  1858,  the  final  report  was 
made  in  1864,  and  no  step  taken  to  procure  the  final  order  of  dis- 
tribution until  the  commencement  of  this  proceeding  in  June,  1866. 
There  was  some  $3,000  of  cash  on  hand  at  the  commencement  of 
the  trust.  The  sale  bill  of  personal  property  amounted  to  som« 
$1 2,000.  The  indebtedness  of  the  estate  was  some  $6,000  There  was 
no  real  estate  reduced  to  assets,  nor  is  there  any  reason  shown  by 
the  record  for  any  unusual  delay  in  the  settlement  of  the  estate. 
There  was  proof  that  the  administrators  used  the  money  of  the 
estate  in  their  private  business. 

In  Dufour  v.  DufouVy  supray  it  was  ruled,  that  when  an  executoi 
has  improperly  kept  the  legatees  out  of  the  use  of  their  money,  L 
is  liable  for  interest  thereon,  and  mere  delay  in  settling  the  estate 
is  sometimes  jmma  fdde  evidence  of  his  having  done  so. 

There  was  not  only  a  delay  of  some  ten  years  in  making  settle- 
ment, but  there  was  proof  that  the  administrators  used  the  money 
of  the  trust  in  their  own  private  speculations,  and  they  refused  to 
account  to  the  master  for  the  result  of  these  speculations.  Seh^f* 
feHn  V.  Stewartj  1  Johns.  Ch.  620,  settles  the  rule  as  to  the  mode 
of  computing  interest  in  such  cases.  The  master  ought  to  have 
charged  the  administrators  compound  interest^  making  annual  rests 
m  the  accounts  for  that  purpose.    But  this  is  an  error  that  did  not 
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injure  the  appellants,  and  no  exceptions  were  taken  to  the  master's 
report  by  the  appellees. 

There  has  been  great  delay  in  this  case.  It  was  commenced  in 
the  court  below  in  1866;  it  has  been  in  this  court  some  sixteen 
mi)nths.  Great  injustice  has  been  done  the  appellees  in  withhold- 
ing from  them  the  money  found  due  by  the  court  below. 

Under  such  circumstances  we  shall  affirm  the  judgment,  with 
oostSy  and  ten  per  cent  damages. 


Fbink,  appellant,  v.  Bellis  et  oL 

(mind.  185.) 
POfrUes  to  acHon — covenant  oftoarran^f. 

The  heira  of  real  estate  cannot  sue  upoD  a  coyenant  against  incumbrances 
brok^i  daring  the  life  of  the  person  under  whom  they  claim  the  estate.  The 
administrator  is  the  proper  party  plaintifil 

AcnoN  to  recover  for  breach  of  covenant  as  to  land.  Joshua  T, 
Bellis  for  himself  and  as  next  friend  of  Nannie  Bellis,  an  infant 
daughter,  brings  this  action,  alleging  that  the  plaintiffs  are  the 
only  heirs-at-law  of  Julia  A.  Bellis,  deceased,  who  at  her  death 
was  the  wife  of  the  one  and  the  mother  of  the  other;  that  in 
April,  1862,  defendant,  Frink,  for  a  valuable  consideration,  con- 
veyed certain  real  estate,  which  is  described,  by  general  deed 
of  warranty,  to  one  Johnson;  that  when  said  deed  was  executed, 
there  existed  a  mortgage  lien  upon  the  land  so  conveyed;  that 
afterward  the  defendant's  vendee,  Johnson,  conveyed  by  warranty 
to  one  Hamlin,  who,  for  a  valuable  consideration,  by  like  deed, 
conveyed  the  property  to  said  Julia  A.  Bellis;  that  afterward,  on, 
etc.,  "  while  said  Julia  A.  Bellis  was  still  the  owner  of  said  lots 
under  and  by  virtue  of  said  deeds,**  the  mortgage  was  foreclosed 
and  the  premises  sold,  and  said  plaintiff,  Joshua  T.  Bellis,  paid  the 
sum  of  $711,  whereby  the  covenants  of  warranty  were  broken,  and 
the  defendant  became  ^^  liable  on  the  same  tc  said  Julia  A.  Bellis 
and  her  heirs." 

A  second  paragraph  avers,  that  to  prevent  a  sale,  the  plaintiffs 

discharged  the  mortgage  lien,  but  it  does  not  appear  that  this  was 
Vol.  V— 26 
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done  after  the  death  of  Julia  A.  Bellis.  A  demurrer  was  filed  to 
each  paragraph  of  the  oomplaint,  and  overruled,  and  error  is  thereon 
assigned. 

JZ  Q.  Porter^  B.  Hairrison  and  W.  B.  Mshback^  for  appellants. 

J.  T.  Dyt  and  A.  C.  Harris^  for  appellees. 

Rat,  J.  (after  stating  the  facts).  The  single  question  presented 
by  the  complaint,  is  whether  the  heirs  may  sue  upon  a  covenant 
against  incumbrances,  broken  during  the  life  of  the  person  under 
whom  they  claim  the  estate. 

The  appellee  admits  that  the  case  of  Martin  v.  Bakery  6  Blackf . 
282,  holds  that  the  heir  must  sue,  but  insists  that  the  law  has  been 
held  otherwise,  and  cites  us  to  Rawle  on  Covenants  for  Title,  p.  336, 
dd  ed.,  where  it  is  said:  ''But  with  respect  to  covenants,  although 
until  breach,  they,  equally  with  the  warranty,  passed  to  the  heir 
with  the  land  they  were  intended  to  protect,  yet  if  a  breach  had 
occurred  in  the  lifetime  of  the  testator,  they  then  became  choses  in 
action,  incapable  of  transmission  or  descent,  and  whose  right  sur- 
vived to  the  executor  alone." 

This,  we  think,  is  the  law  beyond  reasonable  question,  and  cer- 
tainly nothing  to  the  contrary  was  ruled  in  Martin  v.  Baker^  aupra^ 
where  it  was  said,  "  with  respect  to  the  second  covenant  set  out  in 
the  declaration,  viz.,  for  quiet  enjoyment  against  incumbrances,  it 
may  be  observed  that  if  the  administrator  cannot  sue  on  the  firat 
covenant  (of  seisin),  without  averring  a  special  damage  to  his  intes- 
tate, it  follows  necessarily  that,  without  such  an  aveiment,  he 
cannot  sue  od  the  second."  The  reason  given  why  the  adminis- 
trator might  not  sue  on  the  oovenant  for  seisin,  without  averring 
special  damage  to  his  intestate,  is,  that  the  heir  and  the  adminis- 
trator both  cannot  maintain  the  action.  "  There  cannot  be  two 
recoveries  against  the  grantor  for  the  same  breach  of  covenants, 
and  for  the  same  damages."  It  of  necessity  follows  that  where  the 
special  damage  is  to  the  intestate,  the  administrator  and  not  the 
heir  must  sue. 

Here,  the  full  damages  from  the  breach  of  the  warranty  occurred 
during  the  life  of  the  intestate,  and  the  administrator  alone  could 
sue.  The  covenant  broken  and  the  ultimate  damages  occuning  to 
and  during  the  life  of  the  intestate,  the  covenant  could  no  longer 
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nm  with  the  land  and  descend  to  the  heir.    The  demurrer  should 
have  been  sustained  to  each  paragraph  of  the  complaint. 

Judgment  reversed^  with  costa^  and  the  cause  remanded  for  pro- 
ceedings accordingly. 


MouBLEB  and  Wife,  appellants,  y.  HABDnro^ 

(88  Ind.  ITS.) 

Bander — eoideriee — maUoB — huAandand  w^e — toitness. 

In  an  action  for  slander  the  fiict  that  the  words  were  spoken  in  the  heat  of  pa^ 

sion,  or  under  excitement,  may  be  shown  in  mitigation  of  damages,  but  not 

in  bar  of  the  action. 
Malice  is  essential  to  render  slanderous  words  actionable,  but  when  words 

actionable  in  themselres  are  spoken  in  a  criminal  sense,  and  are  fklse,  malice 

is  implied  from  the  speaking. 
When  husband  and  wife  are  by  statute  excluded  as  witnesses  "  for  or  against 

each  other,"  in  an  action  against  them  for  slanderous  words  spoken  by  the 

wife,  she  is  a  competent  witness  in  her  own  behalf,  and  (Elliott  J.  dissenting) 

he  is  a  competent  witness  in  his  own  behalfl 

AcnoN  by  Sarah  A.  Harding  against  Heiman  Mousler,  and 
Nancy,  his  wife,  for  slanderous  words  spoken  by  the  wife  against 
the  plaintiff.  The  fourth  paragraph  of  the  answer  mentioned  in 
the  opinion  of  the  court  was  as  follows:  '^That  before  uttering  the 
words  stated  in  the  complaint  the  plaintiff,  in  presence  of  Mrs. 
Nelly  Stoning  and  other  persons  stated  that  she  loved  sai  I  Herman  and 
detested  said  Nancy;  that  she  and  said  Herman  were  on  the  most 
intimate  terms,  and  that  said  Herman  visited  her  at  her  room,  and 
that  she  could  and  would  separate  the  said  Nancy  and  Herman. 
Which  statements  came  to  the  knowledge  of  said  Nancy,  and  she 
being  greatly  provoked  and  grieved  thereby,  uttered  said  words 
without  malice."  This  was  pleaded  in  bar  of  the  action.  A  de« 
mnrrer  thereto  was  sustained;  whereupon  defendants  excepted. 
Verdict  for  plaintiff  for  $200;  motion  for  new  trial  denied;  judg^ 
ment  on  verdict,  and  appeal  by  defendants. 

W,  5.  JSolman  for  appellants. 

A  Jf.  Jones  and  <7.    W.   Gordon  for  appellee. 
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£lliott,  J.  The  ruling  of  the  circuit  court  in  sustaining  a 
demurrer  to  the  fourth  paragraph  of  the  appellants'  answer  presents 
the  first  question  upon  which  a  reversal  of  the  judgment  is  claimed. 

That  paragraph  admits  the  speaking  of  the  slanderous  words 
charged  in  the  complaint,  but  fails  to  justify  them,  or  show  by  the 
averment  of  proper  facts  that  they  were  not  spoken  in  the  slander- 
ous sense  charged  in  the  complaint.  The  fact  alleged  in  the  para- 
graph, that  the  words  were  spoken  when  said  Nancy  was  provoked 
and  excited  by  what  she  was  informed  had  been  said  concerning 
her  and  her  husband  by  the  plaintiff,  is  not  sufficient  to  rebut  the 
presumption  of  malice  arising  from  the  speaking  of  the  slanderous 
words  charged,  they  being  false  in  fact.  That  the  words  were 
spoken  in  the  heat  of  passion  or  under  excitement,  might  properly 
be  shown  in  mitigation  of  damages,  but  not  in  bar  of  the  action. 

The  appellants  requested  the  court  to  instruct  the  jury  as  follows: 

"  1.  If,  upon  the  consideration  of  the  whole  evidence,  it  appears 
that  the  words  were  spoken  in  the  heat  of  passion,  without  malice^ 
and,  if  repeated,  were  repeated  without  malice,  you  should  find  for 
the  defendants." 

"  2.  While  the  speaking  of  actionable  words  implies  malice,  it  is 
still  proper  that  you  consider  all  the  evidence  in  the  case  in  deter- 
mining the  question  whether  the  words  that  may  have  been  proved 
to  have  been  uttered  were  uttered  maliciously  or  not.  If  they  were 
not  uttered  maliciously,  you  should  find  for  the  defendants." 

The  instructions  were  refused,  to  which  the  appellants  excepted. 

This  ruling  of  the  court  is  also  urged  as  being  erroneous. 

We  think,  there  was  no  error  in  refusing  to  give  the  instructions 
as  asked.  They  involve'  the  samie  question,  in  substance,  as  that 
presented  by  the  fourth  paragraph  of  the  answer,  and  what  has 
been  said  in  discussing  that  paragraph  applies  with  equal  force  to 
these  instructions.  It  is  true,  that  malice  is  essential  to  render 
slanderous  words  actionable,  but  it  is  not  the  settled  doctrine,  that 
when  words  actionable  in  themselves  are  spoken  in  a  criminal  sense 
and  are  false,  malice  is  implied  from  the  speaking. 

The  instructions  given  by  the  court  to  the  jury  are  in  the  record, 
and  contain  a  full  and  fair  statement  of  the  law  arising  upon 
the  pleadings  and  evidence  in  the  case. 

The  only  remaining  questions  in  the  case  are  based  on  the  refosal 
of  the  court  to  permit  either  of  the  appellants  to  testify  as  a  wil» 
ness  in  the  case. 
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It  appears  by  a  bill  of  exceptions  that,  at  the  proper  time,  the 
appellant  Nancy  offered  herself  as  a  witness  in  her  own  behalf  in 
said  caase,  and  offered  to  testify  to  the  facts  in  mitigation  of  damages, 
set  fort):  in  the  second  and  third  paragraphs  of  the  answer,  and 
also  that  the  slanderous  words  imputed  to  her  in  the  complaint  were 
not  spoken  by  her;  but  the  plaintiff  objected  to  her  being  permit- 
ted to  testify  in  the  cause,  for  the  reason,  that,  being  the  wife  of 
Herman  Mousler,  the  other  defendant  in  the  action,  she  was  not  a 
competent  witness  to  ^rove  any  fact  in  the  cause  on  behalf  of  the 
defense,  which  objection  the  court  sustained,  and  refused  to  permit 
her  to  testify  to  any  fact  for  the  defense. 

The  appellant  Herman  also  offered  himself  as  a  witness  in  his 
own  behalf  on  said  trial,  and  also  offered  to  testify  to  the  facts 
alleged  in  mitigation  of  damages  in  the  second  and  third  paragraphs 
of  the  answer,  and  that  at  the  time  said  Nancy  uttered  the  slander- 
ous words  charged  in  the  complaint,  she  was  laboring  under  great 
excitement,  occasioned  by  rumors  of  certain  defamatory  words  said 
to  have  been  spoken  by  the  plaintiff  of  her,  said  Nancy,  and  f  uither, 
that  he  caused  said  Nancy  to  go  with  a  mutual  friend  to  the  person 
to  whom  the  words  were  spoken,  to  retract  the  same.  But  the  evi- 
dence was  rejected  by  the  court,  on  the  ground  that  said  Herman, 
being  the  husband  of  his  co-defendant,  was  not  a  competent  witness 
in  the  case  for  the  defense,  and  could  not  be  permitted  to  testify 
therein  to  any  fact  for  the  defense.  Proper  exceptions  were  taken 
to  these  rulings. 

The  statute  excludes  the  husband  and  wife  as  witnesses  ^'  for  or 
against  each  other,"  but  does  not  prohibit  each  from  testifying  in 
his  or  her  own  behalf;  and  when  they  are  united  in  the  same  action, 
the  evidence  of  one  of  them  cannot  be  considered  in  determining 
the  issue  for  the  other. 

In  this  case,  we  all  concur  in  the  opinion  that  the  wife  was  a  com- 
petent witness  in  her  own  behalf,  and  three  of  the  judges  unite  in 
the  opinion  that  the  husband  was  also  a  competent  witness  for  him- 
self.    In  this  opinion  I  cannot  concur. 

In  Camie  v.  Murphy^  28  Ind.  88,  which  was  an  action  by  husband 
and  wife  against  a  physician  for  malpractice  in  the  treatment  of  the 
wife,  the  action  sounding  in  tort,  the  court  was  equally  divided  on 
the  question  as  to  the  right  of  the  wife  to  testify  as  a  witness.    , 

And  so  in  Ward  v.  Colyhan^  30  Ind.  395,  which  was  a  suit  by 
husband  and  wife  for  slanderous  words  spoken  of  the  wife,  this 
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court  was  equally  divided,  as  to  the  right  of  the  wife  to  testify  as  a 
witness  in  her  own  behalf. 

But  in  the  case  of  Albaugh  v.  JdmeSy  29  Ind.  398,  which  was  a 
suit  against  husband  and  wife,  for  the  abduction  of  the  wife  of  the 
plaintiff,  it  was  held,  that  the  defendants  had  each  the  right  to 
testify  in  his  or  her  own  behalf,  and  that  the  fact  that  the  testimony 
of  one  might  tend  to  benefit  the  other  is  no  reason  for  excluding 
the  evidence;  but  it  would  be  the  duty  of  the  court,  by  instruc- 
tions, if  asked,  to  limit  the  effect  of  the  testimony  to  the  case  of 
the  party  testifying.     See,  also,  Crane  v.  Buchanan^  29  Ind.  670. 

In  the  case  now  before  us,  the  cause  of  action  is  against  the  wife, 
for  slanderous  words  spoken  by  her.  The  husband  is  properly 
joined  as  a  party,  and  is  responsible  for  the  damages  that  may  be 
recovered,  but  his  liability  is  simply  an  incident  of  the  marriage 
relation,  and  not  for  any  act  of  his  own;  and  if  he  should  die  pend- 
ing the  suit,  the  action  would  survive  against  the  wife  alone,  and 
not  against  his  personal  representatives.  The  facts  to  which  the 
husband  offered  to  testify  were  in  mitigation  of  the  damaij^es,  and 
relate  exclusively  to  the  wife  and  her  conduct,  except  the  fact  that 
the  husband  caused  the  wife  to  go  to  the  person  to  whom  she  had 
uttered  the  slanderous  words  and  retract  the  same;  but  this  act  of 
the  husbandy  however  meritorious,  could  not  go  in  mitigation  of  the 
damages,  and  hence,  was  not  proper  evidence.  Yeates  v.  Reed^  i. 
Blackf.  463.  If  the  words  were  spoken  in  the  hjeat  of  passion,  and 
the  wife  afterward  went  to  the  person  to  whom  they  were  uttered 
and  retracted  the  slanderous  charge,  such  facts  would  be  proper 
evidence  for  the  wife  in  mitigation  of  damages.  All  the  proper 
facts  offered  to  be  proved  by  the  husband,  in  mitigation  of  damages, 
were  direct  evidence  for  the  wife,  and  not  for  the  husband,  except 
as  they  might  incidentally  and  unavoidably  tend  to  release  his 
liability  resulting  from  the  marital  relation.  The  wife,  in  my  opin- 
ion, has  the  right  to  testify,  because  the  cause  of  action  is  directly 
against  her,  and  for  her  individual  act,  and  she  would  therefore  be 
testifying  directly  for  herself;  and  the  fact  that  her  evidence  might 
incidentally  and  unavoidably  tend  to  benefit  the  husband,  would  be 
no  reason  for  excluding  it.  But  the  husband^s  position  is  just  the 
reverse;  his  evidence  would  be  directly  for  the  wife,  and  only  inci- 
dentally for  himself,  and  for  that  reason  would,  in  my  opinion,  be 
incompetent. 
Judgment  reversed^  with  costSy  and  the  catese  remandedjbr  a  new  trial 


MAT  TERM,  1870.  199 


PattiBon  y.  Gulton. 


PAinsoKy  appellant,  v.  Culton  a  al. 

(88  Ind.,  840.) 

Vendor  cmdtendte  —  coTidUional  9dU — stoppage  in  trantUnu 

VHiere  goods  are  sold  on  condition  that  title  shall  not  pass  until  they  are  paid 
for,  the  Tender  retains  the  right  of  stoppage  in  laranmtu  as  against  the  Tendee, 
or  an  innocent  third  person  who  purchases  of  the  vendee  before  the  arrival 
of  the  bill  of  lading  or  the  goods. 

AcmoN  of  replevin  by  Pattison  againBt  Cnlton  et  a/..  The  facti 
appear  in  the  opinion. 

A.  O.  Porter^  B.  Harrison  and  W.  P.  Mshback  for  appellant. 

K  Rand  and  RJ  S.  HaU^  for  appellees. 

Fbazeb,  J.  We  are  of  opinion  that  the  damages  assessed  were 
not  ezcessiye. 

The  case  made  by  the  evidence,  viewed  in  the  most  favorable 
light  to  sustain  the  verdict,  as  it  is  our  duty  to  view  it,  was  this : 
During  the  forenoon  of  August  29th,  1867,  the  plaintiff,  Pattison, 
purchased,  at  Indianapolis,  from  H.  W.  Comstock  &  Co.,  forty- 
seven  thousand  pounds  of  wheat  and  paid  for  it,  taking  at  the  time 
f^om  them  a  bill  of  lading  for  the  property,  issued  by  the  Indian- 
apolis, Cincinnati  and  Lafayette  R.  R.  Co.,  at  Indianapolis,  on 
that  day,  to  H.  W.  Comstock  &  Co.,  on  account  of  Pattison.  The 
wheat  was  at  the  time  in  transit  from  Chicago  to  Indianapolis, 
arriving  the  night  of  the  30th,  though  Pattison  supposed  it  had 
arrived,  and,  indeed,  the  shipping  list  had  been  received.  He  had 
no  notice  of  any  right  of  the  defendants  to  the  wheat.  The  wheat 
had  been  shipped  from  Chicago  by  the  defendants  on  the  28th, 
consigned,  according  to  the  bill  of  lading  in  duplicate  taken  by 
them,  to  H.  W.  Comstock  &  Co.,  at  Indianapolis,  on  account  of  the 
defefidants.  The  wheat  was  contracted  by  the  defendants  to  H. 
W.  Comstock  &  Co.,  but  was  not  to  be  theirs  till  paid  for.  The 
defendants  drew  at  sight  on  H.  W.  Comstock  <fc  Co.  for  the  price 
of  the  wheat,  under  date  of  the  28th,  attaching  to  the  draft  one 
copy  of  the  bill  of  lading  endorsed,  and  negotiated  the  draft  at  a 
Chicago  bank,  which  transmitted  it  to  an  Indianapolis  bank  for 
collecti3n.    The  draft  reached  the  latter  city  about  the  same  hour 
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that  Comstock  &  Co;  sold  the  wheat  to  Pattison.  An  attempt  waa 
instantly  made  to  present  the  draft,  but  the  drawees  could  not  be 
found.  They  were  insolvent  and  failed  that  day.  At  three  o'clock, 
p.  M.,  the  Indianapolis  bank  notified  the  carrier  to  hold  the  wheat 
for  the  consignors.  A  similar  notice  was  given  later,  but  on  the 
same  day,  at  the  express  instance  of  the  defendants;  and  the  wheat 
was  accordingly  held  until  taken  by  the  writ  of  replevin  issued  in 
this  suit.  The  question  is,  had  Pattison  a  right  to  possession  of 
the  wheat? 

A  bill  of  lading  is  a  muniment  of  title  and  quasi  negotiable* 
But  Comstock  &  Co.  did  not  possess  this  evidence  of  title,  and,  of 
course,  did  not  indorse  it  to  Pattison;  and  herein  is  found  an 
important  difference  between  this  case  and  Coxe  v.  Harden^  4  East, 
211;  DowBT.  6reen€j  32  Barb.  490;  Zee  v.  KimbaUy  45  Me.  172, 
cited  by  the  appellant.  In  Whitehead  V.  Anderson^  9  M.  &  W. 
518,  there  is  language  to  the  effect  that  if  the  carrier  enters  into  a 
new  agreement  with  the  consignee,  distinct  from  the  original  con- 
tract for  carriage,  to  hold  the  goods  in  custody  as  his  agent,  subject 
to  some  new  order  to  be  given,  then  the  goods  are  constructively 
in  the  possession  of  the  consignee,  and  the  right  of  the  vendor  to 
retake  them  is  gone.  But  it  must  be  borne  in  mind  that  the  learned 
baron  was  speaking  of  a  case  in  which  the  goods  had  arrived  at 
the  port  of  destination,  and  the  sole  question  was,  whether  after 
•Qoh  arrival  the  assignee  in  bankruptcy  of  the  consignee  had  done 
such  acts  as  amounted  to  a  constructive  possession,  thus  terminating 
the  transit  and  making  the  carrier  his  mere  bailee  for  the  custody 
of  the  goods.  It  was  not  an  attempt,  having  no  bill  of  lading  or 
other  muniment  of  title,  to  sell  the  goods  while  in  actual  transit, 
as  in  the  case  before  us. 

But  in  the  present  case,  Comstock  &  Co.,  at  the  time  of  the  sale 
to  Pattison,  not  only  had  no  actual  title  to  the  property,  by  the 
very  terms  of  their  contract  with  the  appellees,  but  they  possessed 
no  indicia  of  ownership,  neither  possession  nor  the  bill  of  lading, 
and  the  wheat  was  yet  upon  its  voyage.  Pattison  took  not  only 
the  risk  of  stoppage,  but  also  the  risk  of  the  title  of  his  vendora, 
without  any  act  of  the  appellees  to  mislead  him.  If  he  had  found 
Comstock  &  Co.  possessed  of  an  ordinary  bill  of  lading  sent  to 
them  by  their  vendors,  indicating  ownership  by  the  former,  he 
might  have  safely  purchased,  and  there  would  be  both  reason  and 
authority  ill  abundance  for  holding  that  the  consignors,  having 
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thus  pat  it  in  the  power  of  Comstock  As  Co.  to  exhibit  evidence  of 
title,  shoald  not  afterwards  as  against  him  question  that  title.  A 
mere  resale  by  the  vendee  does  not,  however,  destroy  the  right  to 
stop,  and  we  know  of  no  case  in  which  it  has  been  held  to  do  so. 
2  Kent  Com.  547,  and  cases  there  cited  in  the  note. 

It  is  argued  that  if  the  right  of  stoppage  existed,  it  was  not 
in  this  case  well  exercised.  We  are  not  able  to  concur  in  this 
propoffltion. 

Affirmed^  with  costs. 


Thb  BBLLSVoiVTAiins  Railway  Co.,  appellant,  v.  Hunteb,  Admr. 

(88  Ind.  885. ) 
Bhfid&nee — Te$  gesUs — raSirroad — negUgerkM, 

Id  an  action  against  a  railroad  company  to  recoyer  for  causing  the  death  of  plain- 
tiff's decedent,  hdd  (1),  that  the  declarations  of  the  fireman  of  the  train 
which  caused  the  death,  made  soon  after  the  accident,  as  to  the  speed  of  the 
train,  the  position  of  the  deceased,  and  the  giving  of  the  customary  signal, 
were  inadmissible ;  (2)  that  it  is  negligence  for  one  approaching  a  railway 
crossing  not  to  use  the  sense  of  sight  and  hearing  to  discover  a  coming  train^ 
and  that,  in  the  absence  of  special  statute,  the  omission  of  all  signals  at  crob»- 
ings  is  not  negligence  jter  se  on  the  part  of  the  railroad  company. 

Action  against  the  Belief ontaine  Railway  Company  by  Hunter, 
administrator,  to  recover  for  causing  the  death  of  plaintiff's  dece- 
dent, William  H.  Hunter.  At  the  trial  it  appeared  that  Hunter, 
the  deceased,  was  approaching  a  crossing  of  the  railroad,  with 
knowledge  that  the  train  was  nearly  due,  and  in  possession  of  the 
senses  of  sight  tod  hearing;  that  the  noise  of  the  approaching 
cars  could  be  distinctly  heard  on  the  road  to  the  crossing;  that  the 
train  was  visible  to  a  person  on  the  highway  thirty  feet  south  of 
the  crossing;  that  the  train  was  running  from  thirty  to  forty  miles 
an  hour;  that  the  train  gave  no  signal;  and  that  the  train  ran  upon 
Hunter  as  he  was  crossing  the  track  in  his  wagon,  whereby  he  was 
injnred  so  that  he  died  almost  immediately.  Plaintiff  offered  to 
prove  the  declarations  of  the  fireman  as  to  the  speed  of  the  train, 
the  position  of  deceased,  and  the  giving  of  the  customary  signal, 
made  on  the  arrival  of  the  train  bearing  the  body  of  deceased  at 
the  next  station.     Defendant  objected,  but  the  court  admitted  the 

Vol.  v.— 26 


202  INDIANA, 


The  Bellefontaine  Railway  Ca  ▼.  Hunter. 


evidence;  whereupon  defendant  excepted.  The  instnictionB  asked 
for  and  given,  which  are  referred  to  in  the  opinion  of  this  court, 
are  as  follows: 

Instructions  asked  for  and  refused  : 

*^  5.  The  accident  in  this  case  took  place  at  the  intersection  of  the 
railroad  trac£  and  a  public  highway,  and  it  is  the  duty  of  a  traveler 
approaching  a  railroad  crossing  to  look  along  the  line  of  the  track, 
if  possible,  and  see  if  any  train  is  coming ;  and  if  you  find,  from  the 
evidence,  that  the  deceased  failed  to  take  such  precautions  before 
the  happening  of  the  accident,  then  he  was  guilty  of  negligence, 
and  you  will  find  for  the  defendant. 

'^6.  A  traveler  approaching  a  railroad  crossing  on  the  public 
highway  is  bound  to  exercise  ordinary  care,  and  vi^lance,  and  fore- 
sight, in  proportion  to  the  danger  to  be  avoided  and  the  fatal 
consequences  involved  in  his  neglect.  His  vigilance  should  be 
quickened,  not  slackened,  by  the  fact  that  he  could  not  see  the 
track  sideways  to  any  distance  till  he  got  on  the  track.  And  if  the 
decedent  could  not  see  an  approaching  train  by  reason  of  any 
obstruction  to  the  view,  then  he. was  called  to  greater  care  and 
watchfulness  in  driving  upon  the  track  than  if  the  view  had  been 
open.  And  if  he  heardj  or  in  the  exercise  of  ordinary  care  and 
vxMtchfidneea  might  have  heardy  the  noise  of  the  coming  train^  and 
then  drove  upon  the  tracks  without  first  fully  ascertaining  thai  there 
was  no  danger  from,  collision^  he  was  guilty  of  negligence^  and  you 
wiU  find  for  the  drfendant^ 

No.  6  was  given  after  part  in  italics  was  stricken  out  by  the 
court. 

'^  7.  It  is  not  enough  to  entitle  the  plaintiff  to  recover  in  this 
action,  that  he  established  the  fact  that  the  defendant  neither  rang 
the  bell  nor  sounded  the  whistle.  If  you  find  these  facts  proved 
by  a  preponderance  of  testimony,  then  it  must  further  appear  to 
your  satisfaction  that  the  accident  was  brought  about  by  reason  of 
this  omission.  And  if  the  decedent  had  notice  in  any  other  way,  of 
the  approach  of  the  train,  either  from  a  knowledge  of  the  train 
time,  or  by  notice  given  that  the  train  was  coming,  or  by  the  noise  of 
the  running  train,  that  it  was  approaching,  and  with  this  knowledge 
heedlessly  and  recklessly  drove  upon  the  track  without  first  apprising 
himself  that  he  could  cross  in  perfect  safety  to  himself  and  the 
defendant,  then  the  plaintiff  cannot  recover,  and  you  will  find  fui 
the  defendant.** 
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No.  1  was  given  after  the  words  "and  recklessly"  had  been 
mserted  by  the  court. 

"12.  If  the  jury  believe,  from  the  evidence,  that  the  collision 
resulted  from  the  fault  or  negligence  of  both  parties,  and  Hunter's 
fault  was  upon  a  point  which  he  knew,  or  had  reason  to  believe, 
would  or  might  contribute  to  the  injury,  then  the  plaintiff  cannot 
recover. 

"  13.  If  Hunter  was  guilty  of  negligence,  or  did  not  use  ordinary 
care  to  avoid  the  injury,  the  plaintiff  cannot  recover  in  this  case, 
unless  the  defendant  has  been  guilty  of  such  gross  negligence  as  to 
imply  a  disregard  of  consequences  or  a  willingness  to  inflict  the 
injury,  and  from  the  consequences  of  which  Hunter  could  not  escape 
by  reasonable  diligence." 

Instructions  given : 

"  7.  In  the  second  paragraph  it  is  charged  that  the  defendant,  by 
her  agents  and  employes,  caused  the  death  of  Hunter,  by  reck- 
lessly, wantonly,  and  with  gross  carelessness  and  negligence  running 
the  locomotive  or  cars  upon  or  against  him,  he  being  without  fault 
or  negligence. 

"  8.  Under  this  paragraph,  if  you  find,  from  the  evidence,  that 
the  agents  or  employes  of  the  defendant  in  charge  of  the  locomo- 
tive and  cars,  recklessly  and  wantonly,  and  with  gross  carelessness 
and  negligence,  ran  the  same  upon  or  against  William  H.  Hunter, 
thereby  causing  his  death,  the  plaintiff  will  be  entitled  to  recover, 
though  the  deceased  may  not  have  used  ordinary  care  to  avoid  the 
injury,  unless  his  failure  to  use  ordinary  care  was  upon  a  point  hia 
own  negligence  of  which  resulted  in  his  death. 

"11.  Gross  negligence  is  sometimes  defined  to  be  'the  absence 
of  slight  care,  or  that  degree  of  care  which  every  man  of  common 
sense,  though  very  absent  and  inattentive,  applies  to  his  own 
affairs.'  As  applied  in  this  case,  to  charge  the  defendant  by  her 
agents  and  employes  with  having  recklessly,  wantonly,  and  with 
gross  carelessness  and  negligence,  caused  the  death  of  Wm.  H. 
Hunter,  as  set  out  in  the  second  paragraph  of  the  complaint,  it 
must  appear  from  the  evidence  that  the  negligence  of  the  agents 
and  employes  of  defendant  was  so  gross  as  to  imply  a  disregard 
of  consequences  or  a  willingness  to  inflict  the  injury. 

"  1 2.  The  term  recklessness,  as  applied  to  management  of  the 
train,  is  such  gross  negligence  as  is  utterly  regardless  of  conse- 
quences. 
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*'ld.  It  was  the  daty  of  those  in  charge  of  the  train  of  the 
defendant,  when  approaching  the  crossing,  to  give  some  signal,  by 
ringing  the  bell,  sounding  the  whistle,  or  otherwise,  calculated  to 
oall  the  attention  of  an  ordinarily  prudent  man  passing  on  the  high- 
way to  the  approach  of  the  train,  unless  you  believe  the  railroad 
track  to  have  been  in  such  public  view,  or  the  noise  made  by  the 
running  of  the  cars  sufficient  to  enable  an  ordinarily  pnident  man, 
exercising  usual  care,  to  have  notice  of  the  approach  of  the  train 
and  avoid  collision.  And  it  was  their  duty  also  to  exercise  care  in 
running  the  train  at  a  reasonable  rate  of  speed;  such  a  rate  of  speed 
as  would  enable  a  prudent  man  exercising  ordinary  care  to  avoid 
collision;  and  when  it  becomes  evident  that  contact  is  liable  to 
occur,  it  is  their  duty  to  use  all  reasonable  means  to  avoid  it.  In  this 
action,  you  must  determine  from  the  evidence  what  means  were 
proper  to  be  used,  under  all  the  circumstances  of  the  case,  to  avoid 
the  collision. 

'*  14.  It  was  the  duty  of  the  deceased,  in  charge  of  the  horses 
and  wagon,  in  approaching  the  crossing,  to  exercise  such  care  as  a 
person  of  ordinary  prudence  would,  under  similar  circumstances, 
usually  employ  in  looking  out  for  the  approach  of  the  train  and 
acting  so  as  to  avoid  contact  with  it;  and  if  you  believe  from  the 
evidence  that  the  exercise  of  such  care  would  have  prevented  the 
accident,  you  will  find  for  the  defendant,  unless  you  find  that  the 
collision  resulted  from  such  gross  negligence  and  recklessness  on 
the  part  of  those  in  charge  of  the  train  as  to  indicate  an  entire  dis- 
regard of  consequences  or  a  willingness  to  infiict  the  injury. 

"  15.  If  the  jury  believe  from  the  evidence  that  no  signal  was 
given,  before  approaching  Minnowa  crossing,  by  the  employes  of 
the  railroad  company,  and  that  the  train  was  going  at  an  extraoi- 
dinary  rate  of  speed,  this  did  not  justify  Hunter  in  encountering 
the  risk  of  crossing,  if  he  saw  or  heard  the  approach  of  the  engine 
or  was  otherwise  satisfied  of  its  presence  in  season  to  avoid  the 
peril." 

Verdict  for  plaintiff.     Appeal  by  defendant. 


J.  T.  Dye  and  A,  C.  Harris  for  appellant. 

J,  HcmnOy  F,  Knefler  and  N.  B.  Taylor  for  appellee. 

Kay  C.  J.  (after  stating  facts  and  disposing  of  minor  matters). 
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Upon  the  queBtion  of  the  admissibility  of  the  reported  statements 
of  the  fireman  who  was  upon  the  engine  at  the  time  of  the  accident, 
it  seems  scarcely  required  that  authorities  should  be  cited.  Such 
evidence  was  plainly  improper.  The  appellant  has  cited  us  to  Iniby 
V.  Tilt  Hudson  Hiver  M,  JK.  Co,,  17  N.  Y.  131,  where  the  pre- 
cise question  is  decided. 

This  was  an  action  for  running  a  horse  car  oyer  plaintiff  in  the 
street.  A  policeman  was  permitted  to  prove,  over  defendant's 
objection,  that  after  the  accident  he  arrested  the  driver,  and  that  as 
he  was  getting  off  the  car,  and  out  of  the  crowd  which  had  sur- 
rounded it,  he  asked  him  why  he  did  not  stop  the  car,  to  which  the 
driver  replied,  "the  brake  was  out  of  order."  The  court  held: 
"  The  declarations  of  an  agent  or  servant  do  not,  in  general,  bind 
the  principal.  When  his  act  will  bind,  his  statements  and  admis* 
sions  respecting  the  subject-matter  of  these  acts  will  also  bind  the 
principal,  if  made  at  the  same  time,  and  so  that  they  constitute  a 
part  of  the  res  gestas.  To  be  admissible  they  must  be  in  the  nature 
of  original,  and  not  of  hearsay  evidence.  They  must  constitute  the 
fact  to  be  proved,  and  not  be  mere  admissions  of  some  other  fact. 
Iliey  must  not  only  be  made  during  the  continuance  of  the  agency, 
but  in  regard  to  a  transaction  pending  at  the  very  time.  The 
declaration  was  no  part  of  the  driver's  act  for  which  the  defendant 
was  sued.  It  was  not  made  at  the  time  of  the  act,  so  as  to  give  it 
quality  and  character.  The  alleged  wrong  was  complete,  and  the 
driver,  when  he  made  the  statement,  was  only  endeavoring  to 
account  for  what  he  had  done."  The  case  was  reversed  for  the 
error  of  admitting  this  evidence.  Moore  v.  Meachamy  10  N.  Y. 
207;  Xane  v.  Bryant,  9  Gray,  245. 

It  is  insisted  that  even  if  erroneously  admitted,  still  the  evidence 
is  not  shown  to  have  influenced  the  jury,  and  therefore  the  error 
may  have  been  harmless.  It  is  plain,  however^  that  the  rate  of 
speed  at  which  the  train  was  moving  did,  whether  properly  or  not, 
form  an.  important  element  in  leading  the  juiy  to  the  conclusion 
that  the  death  resulted  from  the  negligence  of  the  appellant.  The 
admission  of  White  fixes  the  rate  at  the  highest  stated  by  any  wit- 
ness, and  the  jury  have  adopted  his  minimum,  although  no  other 
witness  testified  to  even  that  speed.  But  where  error  has  occurred 
in  the  admission  of  improper  evidence,  it  must  affirmatively  appear 
that  no  injury  was  caused  by  such  error;  and  the  action  of  the  court 
below  in  overruling  the  motion  for  a  new  trial  is  not,  as  appellee 
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insists,  presumptive  evidence  of  the  fact.  The  court  below,  doubt- 
less, having  admitted  the  evidence,  overruled  the  motion  for  a  new 
trial  upon  the  ground  that  no  error  had  occurred.  Nor  \h  tlie 
opinion  of  the  judge  trying  the  cause  below,  if  accessible  to  us,  as 
to  the  particular  evidence  which  influenced  the  action  of  the  jury, 
entitled  to  special  consideration.  Where  improper  evidence,  mate- 
rial to  the  issue,  has  been  admitted,  the  presumption  is  that  it 
worked  injury;  and  no  mere  matter  of  opinion  or  speculation  will 
justify  us  in  affirming  a  judgment  rendered  upon  a  verdict  thus 
obtained. 

This  decision  involving  a  reversal  of  the  case,  we  will,  without 
further  question  as  to  the  completeness  of  the  bill  of  exceptions 
regarding  the  evidence,  proceed  to  examine  the  correctness  of  the 
instructions  given,  as  applied  to  the  evidence  before  us,  there  being 
no  question  that  the  instructions  are  fully  stated* 

In  The  Toledo  and  Wabash  Railway  Co.  v.  Ooddardy  25  Ind. 
185,  the  doctrine  was  stated  thus:  *' Where  negligence  is  the  issue, 
it  must  be  a  case  of  unmixed  negligence,  to  justify  a  recovery;  and 
if  both  parties,  by  their  negligence,  immediately  contributed  to 
produce  the  injury  neither  can  recover."  The  authorities  then  sup- 
porting the  position  were  very  fully  stated.  Later  decisions  have 
only  confirmed  the  rule,  which,  indeed,  rests  upon  the  case  of  Butr 
terjield  v.  JFhrrestery  1 1  East,  60,  where  Lord  Ellenborough  held, 
that  '*  a  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he  do 
not  himself  use  common  and  ordinary  caution  to  be  in  the  right." 

In  The  Lafayette  and  Indianapolis  R,  R,  Co,  v.  Huffman^  28 
Ind.  287,  the  negligence  on  the  part  of  the  plaintiff  which  will 
defeat  his  action  is  again  stated  and  applied,  even  when  an  infant 
is  the  injured  party.  The  court  below  had  instructed  that  if  the 
servants  of  the  company  had  failed,  in  the  management  of  the 
train,  to  use  such  diligence  and  care  as  prudent  and  discreet  persons 
should  use,  etc.,  and  the  plaintiff  was  injured,  he  was  entitled  to 
recover,  unless  from  his  own  negligence  or  want  of  reasonable  care 
he  had  brought  the  injury  upon  himself.  The  court  say  this  is  not 
law.  It  is  not  necessary  that  the  negligence  of  the  plaintiff  should 
have  "  brought  the  injury  upon  himself."  If  it  directly  contributed 
to  that  result,  it  would  have  defeated  the  action,  where  the  defend 
ant  was  only  chargeable  with  want  of  ordinary  prudence.  The  fol- 
lowing instruction  given  by  the  court  below,  viz. :    "  Although  the 
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pUintiff  was  in  fault,  yet  if  the  employes  of  the  defendant  might 
with  reasonable  diligence  have  avoided  the  injury,  it  was  their  duty 
to  have  done  so;  and  their  failure  to  do  so  would  render  the  com- 
pany liable,"  is  thus  disposed  of:  "  That  is  not  the  law.  Where 
the  plaintiff  is  in  fault,  a  want  of  reasonable  diligence  will  not  ren- 
der the  defendant  liable." 

In  The  Indianapolis  and  Cincinnati  Jt.  H.  Co.  v.  RyJtherford^ 
29  Ind.  82,  the  jury  found  specially  that  the  injury  (a  broken  arm) 
would  not  have  happened  if  the  plaintiff  had  kept  his  arm  inside 
the  car.  Yet  the  jury  gave  the  plaintiff  a  verdict  of  $700  against 
the  i*ailroad  company.  The  latter  appealed.  The  court  says: 
'  This  judgment  cannot  stand.  The  place  for  the  passenger  is  in- 
ude,  not  outside  the  coach.  This  is  Imown  to  everybody  who  ever 
saw  a  railway  car.  Nothing  is  better  settled  than  that  in  such  a 
case,  if  the  plaintiff's  negligence  has  contributed  to  the  injury  he 
cannot  recover."  , 

In  Tdfer^  Adm'r^  v.  The  Northern  R.  R.  Co.,  80  N.  J.  188, 
where  the  action  was  for  killing  the  plaintiff's  son,  who  was  cross- 
ing the  track  of  the  defendant  on  a  public  road,  it  was  said,  "  In 
crossing  ordinary  roads,  caution  and  care  are  chiefly  demanded  to 
avoid  running  against  or  over  anybody  else;  in  crossing  railroads, 
it  is  exacted  to  avoid  being  run  over  yourself.  In  the  former  caso^ 
the  blame  attaches />nma/aci€  to  the  party  doing  the  injury;  in 
the  latter,  it  attaches,  in  the  first  instance,  to  the  party  obstructing 
the  track."  The  court  say,  "  whether  the  whistle  was  blown  or 
bell  rung  upon  the  approaching  engine,  is  immaterial,  if  the  boys 
knew,  or  with  ordinary  caution  might  have  known,  in  time  to  avoid 
th^  collision,  that  the  train  was  approaching.  Although  the 
engineer  saw  the  boys  approaching  the  crossing,  while  yet  at 
such  a  distance  as  not  to  indicate  their  ignorance  of  the  com- 
ing train,  it  was  his  right  to  suppose  they  did  not  mean  to  attempt 
to  cross  before  the  train;  and  if  he  acted  upon  that  impression,  it 
was  not  negligence  or  want  of  ordinary  caution  on  his  part,  although 
the  supposition  proved  to  be  groundless."  It  is  said  that  the  law 
does  not  require  that  the  speed  of  a  railroad  train  should  be  les" 
Bened  when  crossing  any  other  way,  unless  the  track  be  concealed 
from  view,  or  passing  through  some  thronged  street  or  highway. 
The  railway  is  but  a  single  track  on  which  cars  can  run,  and  there 
is  no  limit  to  the  speed  except  the  safety  of  the  train.  All  other 
oonveyanoes  are  under  more  immediate  control,  and  can  turn  to 
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the  right  or  left  or  stop  and  avoid  injury.  ^^  All  persons  and  things 
are  perfectly  safe  from  collision  except  on  this  narrow  track,  and 
cannot  be  harmed  unless  they  go  upon  the  track;  consequently, 
every  person  is  under  the  strongest  possible  obligation  not  to  ven- 
ture upon  that  track  when  the  cars  are  about  to  pass.  If  he  do  so 
and  get  hurt,  it  can  scarcely  be  otherwise  than  that  the  risk  and 
fault  are  his  own.  Nor  does  it  make  any  difference  how  strongly 
the  party  may  believe  or  suppose  that  he  can  cross  with  safety.  If 
he  gets  hurt,  the  miscalculation  was  his  own,  and  the  consequences 
must  rest  upon  him.  Nor  does  it  at  all  change  the  case  that  the 
pai*ty  did  not  think  of  the  cars.  He  was  bound  to  think  of  them, 
if  he  knew  the  road  was  there.  Nor  is  it  any  excuse  that  he  was 
in  a  covered  wagon,  and  did  not  see,  or  did  not  see  fit  to  look;  for 
a  person  cannot  close  his  eyes  or  cover  himself  up  in  the  midst  of 
danger  and  then  plead  that  he  could  not  see.  It  is  not  a  trifling 
matter  to  stop  a  train  of  cars  where  it  would  not  otherwise  stop, 
when  it  is  running  on  time  and  is  required  to  pass  another  train  at 
a  given  point,  and  when  the  failure  to  do  so  might  produce  serious 
consequences.  I  do  not  think  a  conductor  is  bound  to  stop  his  train 
because  he  sees  an  individual  standing  on  the  track  a  quarter  of  a 
mile  ahead  of  him ;  because  he  has  every  reason  to  suppose  that  he  will 
leave  the  track  before  the  cars  reach  him.  Nor  do  I  think  he  is 
bound  to  stop  his  train  because  he  sees  a  vehicle  slowly  approach- 
ing the  road,  or  quietly  standing  a  few  yards  from  it,  with  the 
horse's  head  towards  it;  for  he  has  every  reason  to  suppose  that 
they  will  not  attempt  to  cross  until  the  train  has  passed. 

If  the  engineer  see  a  person  on  the  track,  to  whom  the  train  must 
be  in  full  view,  and  there  is  nothing  to  indicate  a  want  of  conscious* 
ness  or  capacity,  he  would  not  be  bound  to  stop  his  train.  He 
would  have  the  right  to  presume  that  the  party  would  remove  in 
time  to  avoid  the  danger.  The  Philadelphia  and  Reading  R.  IL 
Co.  V.  Spearen^  47  Penn.  St.  300. 

In  The  North  Pennsylvania  IL  R.  Co,  v.  JBeUeman^  49  Penn.  St. 
6&,  it  is  held  to  be  the  duty  of  the  traveler  approaching  a  railway 
crossing,  to  look  along  the  line  of  the  railroad  track  and  see  if  any 
train  is  coming;  and  if  he  fail  to  take  such  precaution,  it  is  more 
than  evidence  of  negligence — it  is  negligence  itself,,  and  the  court 
should  so  charge  the  jury. 

This,  indeed,  is  the  true  rule;  for  when  it  is  determined  as  a  legal 
proposition  that  one  may  not  rush  blindly  upon  the  nuls  over  which 
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tnins  are  passing  propelled  by  an  agent  serving  its  mast^  almost 
at  its  own  will,  the  neglect  of  this  duty  to  use  the  physical  senses 
18  negligence,  and  not  mere  evidence  of  negligence. 

In  Dascomb  v.  The  Buffalo  and  State  Line  R.  B.  Co.  27  Barb. 
221,  the  facts  were  these:  The  plaintiff  lived  near  and  owned  land 
on  both  sides  of  the  New  York  Central  Railroad.  At  four  o'clock 
p.  M.  he  was  proceeding  across  the  road,  at  what  is  called  the 
Camp  Road  Ctossing.  The  highway  and  the  railway  crossed  nearly 
4it  right  angles  and  at  grade.  The  passenger  train  was  then  due. 
There  is  no  evidence  that  those  in  the  wagon  looked  for  the  train 
-or  took  any  precaution  whatever.  The  result  was  that  the  wagon 
was  struck,  Dasoomb's  son  killed,  and  he  himself  severely  injured. 
The  court  say:  ''It  should  and  must  be  regarded  as  very  little 
.flhort  of  recklessness  for  any  one  to  drive  on  the  track  of  a  railroad 
without  first  looking  and  listening  whether  a  moving  train  is  near. 
The  negligence  of  the  defendant  in  this  case  was  a  failure  to  ring 
the  bell  or  sound  the  whistle.  Yet,  as  Dascomb  was  also  negligent, 
he  could  not  recover.  Those  living  near  a  railroad  may,  by  contact, 
become  careless;  but  they  will  be  no  less  chargeable  with  negli- 
gence in  case  they  rush  on  the  track  without  looking  and  tiying  to 
4iscertain  first  whether  danger  is  near.  Failing  in  this  respect,  they 
-cannot  be  permitted  to  recover  for  injuries  received.  It  is  a  well 
settled  principle  of  the  common  law,  that  he  whose  negligence  has 
contributed  in  any  essential  degree  to  the  injury  sustained  cannot 
maintain  an  action  against  the  party  whose  negligence  has  also  con- 
tributed to  the  injury.  When  negligence  is  the  issue,  it  must  be  a 
case  of  unmixed  negligence.  This  rule  is  important,  salutary  in  its 
effects,  and  should  be  maintained  in  its  purity.  The  careless  are 
thereby  taught  that  if  they  sustain  an  injury  to  which  their  own 
negligence  has  contributed,  the  law  will  afford  them  no  redress." 

If  a  party  rushes  into  danger,  which  by  ordinary  care  and  pru- 
dence he  could  have  seen  and  avoided,  no  rule  of  law  or  justice  can 
be  invoked  to  compensate  him  for  the  injury  he  may  have  so 
received.     Chicago  and  Alton  R.  It,  Co.  v.  Oretzner^  46  III.  74. 

In  Mmsi  V.  Hudson  B.  B.  Co.^  39  N.  Y.  61,  Judge  Clbrkeuscs 
this  language:  ''  Any  contributory  negligence  of  a  person  attempt- 
ing to  cross  a  railroad  track  undoubtedly  excuses  the  railroad  com- 
pany, whether  the  required  signals  are,  or  are  not,  given;  or  whether 
the  company  is  or  is  not  guilty  of  any  other  negligence."  Judge 
Olsrkb  farther  adds,  "  the  rule  of  this  court  is  not  ignored  or  modi- 
Vol.  v.— 27 
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fied  by  any  former  opinion,  that  where  the  injured  party  has  not 
used  ordinary  care,  there  can  be  no  recovery  against  the  company.*^ 

Jadge  WooDRiTFF  repudiates  the  idea  that  the  railroad  company^ 
was  legally  bound  to  keep  a  flagman  at  that  station;  or  that  the- 
omission  to  do  so  was  neligence  joer  se.  ^^  There  is  no  such  rule  of 
law;  no  statute  requires  it."  Again,  ^'It  is  not  denied  that  if  the 
intestate  (Ernst)  was  gulity  of  negligence,  contributing  to  the* 
injury,  the  plaintiff  was  not  entitled  to  recover.'^  Again,  '*A 
traveler  is  bound  to  use  his  eyes  and  ears  as  far  as  there  is  oppoiv 
tunity.''  *  ^'  Negligence  in  the  raUroad  company  to  give  the  proper 
signals,  or  in  omitting  precautions  of  any  kind,  will  not  excuse  hia 
(the  traveler's)  omission  to  be  diligent  in  such  use  of  his  own  means 
of  avoiding  danger?'  '*  And  when  by  such  use  of  his  senses  the 
traveler  might  avoid  danger,  though  the  company  neglect  to  give 
signals  or  warning,  yet  his  omission  (to  be  diligent)  is  concurring 
negligence,  and  should  be  so  peremptorily  declared  by  the  court." 

A  leading  case  on  the  question  at  issue  is  WUcox^  Admx.^  v.  77k« 
Romey  eto.y  B.  R.  Go.y  39  N.  T.  368. 

In  that  case,  the  intestate  was  crossing  the  track  on  Court  street 
in  the  village  of  Watertown.  The  track  and  the  trains  on  it  were 
in  plain  sight  for  a  distance  of  eighty  rods.  The  street  and  the 
track  cross  each  other  at  right  angles.  A  special  train  came  to  the 
crossing  at  the  rate  of  about  fifteen  miles  an  hour,  without  ringing 
the  bell  or  sounding  the  whistle  as  it  approached  the  Court  street 
crossing.  There  was  no  signal  man  stationed  at  the  crossing. 
While  the  deceased  was  on  the  track  near  the  Court  street  crossing, 
and  twenty-five  feet  inside  the  east  line  of  the  street,  he  was  struck 
and  carried  forty-five  feet.    He  died  of  his  injuries. 

The  court  held,  that  "  where  deceased  was  killed  in  attempting 
to  cross  the  railroad  track  within  the  limits  of  the  public  highway, 
and  at  a  public  crossing,  if  it  appear  that  the  deceased  w^uid  have 
seen  the  approaching  cars  in  time  to  have  avoided  them,  had  La 
first  looked  before  he  attempted  to  cross,  it  will  be  presumed  he 
did  not  look;  and  by  omitting  so  plain  and  important  a  duty,  he 
will  be  deemed  to  have  been  guilty  of  negligence,  which  precludes, 
a  recovery." 

In  the  Galena  and  Chicago  Union  R,  R.  Go.  v.  Zoomut^  IP  DL. 
548,  the  court  held,  "  that  if  without  signals,  the  injured  party 
might,  with  care,  have  seen  the  train  and  known  that  it  waa 
approaching,  he  could  not  recover.    A  failure  to  ring  the  bell  or- 
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Boond  the  whistle  does  not  raise  a  presumption  that  this  was  the 
caase  of  the  injury."  The  omission  of  these  signals  is  no  more, 
and  no  less  negligence,  than  the  neglect  of  any  other  duty.  It  is 
neither  gross  negligence,  nor  culpable  negligence,  nor  any  other 
degree  of  negligence.  It  is  simply  and  only  negligence.  Chicago 
and  Mississippi  R,  JR.  Co.  v.  PcUehin^  16  111.  198;  Oaiena  and 
Chicago  Union  R.  R.  Co.  v.  JHUy  22  111.  264;  Illinois  Central  R. 
R.  Co.  V.  Phelpsy  29  111.  447. 

In  JPennst/lvania  R.  R.  Co.  v.  JETenderson^  43  Penn.  St.  449,  it 
is  held,  that  the  injured  party  is  charged  with  knowledge,  or 
regarded  as  knowing,  if  he  had  such  warnings  and  opportunities  of 
knowledge  as  would,  with  ordinary  caution  in  these  circumstances, 
have  saved  him  from  the  danger.  This,  we  think,  is  a  correct 
statement  of  the  law,  and  under  such  circumstances  the  party 
must  be  held  to  have  knowingly  contributed  to  his  own  injury. 

In  Beisiegd  v.  Mw  York  Central  R.  R.  Co.  40  N.  Y.  9,  it  was 
held,  that  the  common  law  does  not  impose  the  duty  of  warning 
by  signals  persons  crossing  their  track,  and  that  if  the  injured  party 
by  looking  up  the  track,  in  the  direction  of  the  approaching  train, 
could  liave  seen  it  in  time  to  have  avoided  the  injury,  his  omission 
to  do  so  was  negligence. 

In  Havens  v.  The  Erie  R.  R.  Co.  41  K  Y.  296,  it  was  declared, 
that  where  the  statute  required  signals  to  be  given  by  the  company 
on  approaching  a  railroad  crossing,  and  they  were  omitted,  yet 
such  omission  did  not  absolve  the  person  approaching  such  crossing 
from  looking  up  and  down  the  track,  to  see  whether  a  train  was 
approaching;  and  his  omission  so  to  do  precluded  his  recovery. 

In  JBaoBter  v.  The  Troy  and  Boston  R.  R.  Co.^  id.  502,  it  is  said, 
'^The  law  requires  care  at  all  times  when  in  a  situation  of  danger, 
and  mental  absorption  or  revery,  from  business,  grief,  etc.,  will  not 
excuse  its  omission.  The  inquiry  is  whether,  from  the  evidence,  it 
satisfactorily  appears  that  the  plaintiff,  by  looking,  could  have 
seen  the  train  in  time  to  have  avoided  the  collision.  If  so,  the 
plaintiff  should  have  been  non-suited." 

In  Stubleg  v.  London  and  K  W.  R.  W.  Co.^  L.  R.  1  Ex.  13, 
defendant's  track  crossed  a  much  traveled  foot-way;  on  each  side 
was  a  swing  gate  some  distance  from  the  rails;  at  the  west,  owing 
to  the  pier  of  a  bridge,  a  person  could  not  see  a  coming  train  for 
over  thirty  yards  south,  but  by  going  within  the  line  and  within 
alH>ut  nine  feet  of  the  track  he  could  see  three  hundred  yards  each 
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way.  The  deceased  came  from  the  west  to  cross,  aad  was  detained 
by  a  freight  train  passing  soath.  As  soon  as  it  had  passed  she 
proceeded  to  cross  behind  the  train,  and  just  as  she  reached  the 
east  track  was  struck  down  by  an  express  train  from  the  south^ 
'f^hich  she  had  not  observed. 

Pollock,  C.  B.,  said,  "  The  track  is  of  itself  a  warning  of  danger 
to  those  about  to  go  upon  it  and  cautions  them  to  see  whether  a 
train  is  coming.     There  was  no  evidence  to  go  to  the  jury." 

Brahwell,  B.,  said,  "^  Passengiers  crossing  the  rails  are  bound  to 
exercise  ordinary  and  reasonable  care  for  their  own  safety,  and  to 
look  this  way  and  that  to  see  if  danger  is  to  be  apprehended. '^ 

In  Butterfidd  v.  The  Western  JR.  jB.  (7o.,  10  Allen,  682,  the 
*^  plaintiff  was  acquainted  with  the  highway  and  railroad.  If  he 
had  looked  he  would  have  seen  the  train.  It  came  from  the  west, 
and  for  a  half  a  mile  west  of  the  highway  the  track  was  in  plain 
sight.  It  was  a  stormy  night,  raining,  blowing  hard  from  the 
northwest,  and  snowing  some.  He  had  his  hand  up  holding  his  hat 
on  his  head  and  this  prevented  him  from  seeing  the  train.  He  was 
listening  for  the  cars,  his  attention  was  called  to  the  subject,  and 
he  expected  to  hear  the  bell  or  whistle,  but  there  was  no  bell  rung 
or  whistle  blown.  Plaintiff's  neglect  to  use  his  own  eyes  was  pal- 
pable negiigenoe.  The  jury  ought  to  have  been  instructed  that  he 
had  offered  no  evidence  of  due  care  on  his  part,  and  was  not  entitled 
to  a  verdict." 

In  the  case  of  Cliff  v.  The  Midland  Raihoay  Go.^  L.  R.  5  Q.  B. 
258,  Hilary  Term,  1870,  Lush,  J.,  uses  this  language:  '*I  think  that 
when  the  le^slature  authorizes  a  railway  to  cross  a  way,  public  or 
private,  upon  a  level,  and  does  not  require  from  the  company  any 
precaution  to  avoid  danger,  the  legislature  intends  that  the  persons 
who  have  to  cross  that  line  should  take  the  risk  incident  to  that 
state  of  things."  It  was  held,  accordingly,  where  the  action  was 
negligence  in  knocking  the  plaintiff  down  and  injuring  him  at  a 
crossing  of  the  railway,  that  it  was  error  in  the  judge,  in  simiming 
up,  to  leave  to  the  jury  as  evidence  of  negligence  in  the  railway 
company,  the  omission  to  keep  a  gate-keeper. 

We  think  the  law  may  be  regarded  as  fixed,  that  no  neglect  of 
duty  on  the  part  of  a  railroad  company  will  excuse  any  one 
approaching  such  a  crossing  from  using  the  senses  of  sight  and 
hearing,  where  these  may  be  available;  and  injury  where  the  use  of 
either  of  such  faculties  would  have  given  sufficient  warning  to 
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enable  the  party  to  avoid  the  danger,  oonclaaivoly  proves  negligenGe,. 
and  there  can  be  no  recovery;  unless  the  railroad  company  has  been 
gnilty  of  such  conduct  as  will  imply  an  intent  or  willingness  to 
cause  the  injury;  and  this  can  only  be  attributed  where  the  com- 
pany has  notice  of  the  particular  emergency,  in  time,  by  the  use  of 
ordinary  diligence,  the  means  being  at  hand,  to  avoid  the  collision. 

In  The  Indianapolis  and  Cincinnati  R,  H,  Co.  v.  McClure^  26 
Ind.  370,  where  the  action  was  for  killing  stock,  a  quotation  ia 
made  from  Redfield  on  Railways,  an  author  whose  language  it  were 
well  always  to  carefully  weigh,  stating  that  this  willingness  to 
injure  ''  is  always  to  be  attributed  to  the  defendant,  if  he  might 
have  avoided  injuring  the  plaintiff,  notwithstanding  his  own  negli- 
gence.'' The  decision,  however,  was  in  express  contradiction  of 
this  rule;  for  it  is  admitted  that  the  company  in  that  case  were 
guilty  of  carelessness  in  running  their  train  at  too  great  speed,  and 
yet  they  were  held  not  liable.  The  reporter  inadvertently  carried 
into  the  syllabus  this  erroneous  statement  of  the  law,  the  use  of 
which  was  simply  incidental  and  not  material  to  the  decision.  Such 
a  doctrine  would  require  the  exercise  of  the  highest  degree  of  dili- 
gence on  the  part  of  the  defendant  to  protect  the  plaintiff  from  the 
consequences  of  his  own  negligence. 

In  the  case  before  us,  each  party  had  a  right  of  passage,  limited 
by  that  maxim  of  equity,  sic  utere  tito^  nt  aHenmrn  non  kedas. 
Upon  each  rested  the  obligation,  in  the  exercise  of  this  right,  to  use 
such  reasonable  degree  of  foresight,  skill,  capacity,  and  care,  as 
would  be  consistent  with  a  proper  regard  for  the  safety  of  all  oithers 
exercising  the  same  right  and  using  like  precautions.  We  do  not 
say  that  such  care  must  be  used  by  each  as  would  prevent  the  pos- 
sibility of  injury  to  himself  or  another.  There  are  inevitable  acci- 
dents. But  such  care  is  required  as  would  reasonably  and  under 
all  ordinary  circumstances  avoid  collision  with  one  using  like  cau- 
tion —  such  care  as  a  prudent  man  in  the  exercise  of  his  usual  dili- 
gence will  observe.  It  is  true  that  prudent  men  are  sometimes 
careless.  When  so,  they  must  accept  the  consequences  of  their 
departure  from  their  usual  line  of  conduct,  and  the  exception  is  not 
to  mark  the  amount  of  care  exacted  by  the  law. 

Of  necessity,  the  special  acts,  the  omission  of  which  would  on 
the  one  part  constitute  cai-elessness,  may  not  be  required  from  the 
other  party.  One  approaching  in  a  carriage,  on  the  highway,  the 
crossing  of  a  railroad,  over  which  express  trains  at  a  high  rate  ol 
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Bpeed  are  frequently  passing,  may  reasonably  be  required  to  assure 
nimself,  if  he  can,  by  the  use  of  his  organs  of  sight  and  hearing, 
that  no  cars  are  in  dangerous  proximity.  If  the  use  of  such  means 
would  give  the  information,  he  may  properly  be  charged  with  such 
knowledge.  If  necessary  to  make  such  observation,  he  will  be 
required  to  reduce  the  rate  of  speed  at  which  he  is  moving,  or  even 
to  stop  his  conveyance;  and  where  regular  trains  are  passing,  he 
should  take  notice  of  the  time  when  they  are  due,  if  such  informa- 
tion is  reasonably  accessible.  On  the  other  hand,  the  company  are 
required  to  keep  a  reasonable  look  out  at  public  crossings  and  give 
such  signals  of  their  approach  as  are  calculated  to  notify  the  public, 
when  without  such  signals,  and  in  the  proper  care  and  caution  by 
the  public,  their  proximity  would  not  otherwise  be  known.  Thus, 
if  the  track  were  concealed  from  view,  and  the  sound  of  the  train 
from  high  wind  or  any  other  cause  was  destroyed,  it  would  devolve 
upon  the  company  to  use  any  other  usual  and  proper  method  to 
give  notice  to  passengers  upon  the  highway.  But  an  express  train, 
having  connections  to  make  where  failure  may  involve  the  loss  of 
many  lives,  cannot  be  required  to  stop,  or  even  materially  reduce 
its  speed,  at  every  cross  road  where  their  approach  is  in  full  view 
and  the  sound  of  the  train  apparent  to  persons  upon  the  public 

May. 

» 

By  statute  in  many  States  certain  signals  are  required  to  be  given 
by  a  train  when  nearing  any  public  crossing,  and  therefore  their 
neglect  to  comply  with  the  law  under  such  circumstances  is  negli- 
gence; but  no  such  special  act  is  now  required  in  this  State,  and 
therefore  its  omission  is  not  in  itself  negligence,  unless  the  peculiar 
circumstances,  the  concealment  of  the  train  or  the  like,  may  render 
it  necessary  and  proper. 

The  fifth  instruction  asked  by  the  appellant  should,  under  the 
evidence  before  us,  have  been  given.  The  objection  that  it  did  not 
hold  the  appellant  liable  for  gross  negligence  is  of  no  force,  for 
♦here  is  no  evidence  of  any  witness  from  which  such  intent  or  will- 
ingness to  inflict  the  injury  could  be  inferred.  The  sixth  instruc- 
tion asked  should  also  have  been  given  without  modification.  It  ii 
objected  that  the  words  "  without  first  fuUi/  ascertaining  that 
there  was  no  danger  from  collision  "  are  too  broad,  and  that  the  test 
should  be  the  conduct  of  a  prudent  man  under  the  circumstances, 
lint  while  negligence  is,  in  general,  a  nuxed  issue  of  law  and  fact, 
yd  it  is  equally  true  that  when  the  fact  which  it  is  claimed  con- 
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stitutes  negligence  is  found,  its  legal  character  and  consequences 
become  a  matter  of  law.  7!^  Toledo  and  Wabash  JR.  It.  Co.  v. 
<roddardy  25  Ind.  185;  Dcucomb  v.  Buffalo  and  State  Line  JR.  P 
<7t?.,  27  Barb.  221;  Butterfield  y.  The  Western  R.  B.  Oo.y  10  Allen, 
^532.  Thus,  if  the  deceased  was  apprised  of  the  approach  of  the 
train  by  the  noise,  and  ventured  upon  the  track  from  a  miscalcula* 
tion  of  his  danger,  the  error  was  his,  and  the  company  are  not 
liuswerable  for  that  erroneous  calculation. 

The  seventh  instruction  should  not  have  been  changed  by  the 
insertion  of  the  words  '*  and  recklessly,''  there  being  no  evidence 
to  justify  such  language.  It  is  not  proper  that  a  court  should 
countenance  a  jury  in  an  evasion  of  the  law,  by  bringing  all  cases 
where  the  injured  party  has  been  guilty  of  contributing  negligence 
within  the  exception.  The  most  that  can  be  said  under  the  evi- 
dence, in  any  view,  is,  that  no  signal  was  given,  and  that  the 
railroad  timn  was  running  at  a  great  rate  of  speed.  But  in  The 
Indianapolis  and  Cincinnati  B.  B.  Co.  v.  JWg  Clure^  supray  exces- 
sive speed  was  held  not  to  justify  a  finding  of  willfulness  or  willing- 
ness to  inflict  the  injury. 

The  twelfth  instruction  asked  informed  the  jury  that  if  Hunter's 
negligence  contributed  to  his  injury,  and  he  knew  or  had  reason  to 
believe  such  fault  would  or  might  do  so,  he  cannot  recover.  If  the 
injury  *' resulted  from  the  fault  or  negligence  of  both  parties,'' 
Hunter  could  not  recover;  and  his  knowledge  that  such  would  be 
the  result  certainly  could  not  change  the  rule.  It  would  seem  from 
the  argument  of  counsel  that  they  construe  the  instruction  to 
impoit,  that  if  Hunter  did  an  act  which  he  knew  or  had  reason 
to  believe  would  or  might  contribute  to  his  injury,  there  can  be  no 
recovery. 

The  thftteenth  instruction  we  are  not  prepared  to  sustain.  A 
willingness  to  inflict  the  injury  would  perhaps  render  the  company 
liable,  although  the  injured  party  might  have  avoided  the  injury 
by  reasonable  diligence.  But  the  court  gave  this  instruction  in  the 
eighth  one  given.  We  do  not  regard  either  as  properly  applicable 
to  the  evidence.  So  also  of  the  eleventh  and  twelfth  instructioni 
given. 

The  thirteenth  instruction  might  well  have  been  more  guarded. 
It  is  not  clear  that  the  rate  of  speed  of  a  train  in  "  public  view,** 
approaching  a  road  crossing  at  a  distance  from  a  city,  is  material 
in  enabling  a  prudent  man  to  avoid  collisoin;  for  if  you  reduce  the 
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speed,  the  train  being  in  open  view,  the  traveler  attempting  to 
pass  before  the  cars  may  by  an  error  of  judgment  be  injured,  unless 
the  train  be  so  far  under  the  control  of  the  engineer  that  he  can 
absolutely  stop  it  before  reaching  the  crossing,  a  requirement  which 
would  forbid  rapid  transportation,  in  eftect.  A  prudent  man 
Would  permit  a  train  in  *^  public  view ''  and  very  near,  to  pass  before 
attempting  to  cross  the  iron  path. 

The  fourteenth  instruction  assumed  erroneously  that  there  was 
proof  of  willingness  to  inflict  the  injury  complained  of. 

The  fifteenth  instruction  should  have  informed  the  jury  that  if 
Hunter  by  the  exercise  of  ordinary  care  might  have  seen  or  heard 
the  train  approaching,  he  was  not  justified  in  encountering  the  risk 
of  crossing  before  it. 

jReversedy  with  coats;  remanded  for  a  new  trial, 

NoTS.— In  Hart  t.  Tfu  ErU  SaUway  Oo.y  8  AllMmy  Law  Jonmal,  SIS,  the  Court  of  Appeals 
3f  New  Tortc  held,  directly,  that  a  traveller  on  a  public  thoronghfttfe  croeein^  a  railroad,  has 
a  right,  on  approaching  the  crossing,  to  expect  that  the  nsaal  warning  by  bell,  whistle  or 
flagman,  will  be  given  of  the  approach  of  a  train.  He  is  not  bonnd  to  assame  that  the  rail- 
road company  will  violate  the  law  by  omitting  sach  precaution.  He  has  a  perfect  right  to 
act  upon  the  assumption  that  they  will  obey  the  law,  in  determining  the  degree  of  caation 
which  he  should  exercise  in  approaching  the  crossing.— Rxp. 


McEwKN  et  al.y  appellant,  v.  Jbffsbsonvillb,  Madison  Ss  Indi- 
anapolis Railroad  Company. 

(a8Ind.8l8.) 
GnnmonearritT'^Mtf  ktdingandddioerifw^ 

A  railroad  company,  bound  by  a  bill  of  lading  to  deliver  goods  on  payment  of 
freight  '*and  presentation  of  a  duplicate"  bill,  is  responsible,  if  it  makes 
delivery  without  sudi  presentation.  Such  a  clause  in  a  bill  of  lading  is  for 
the  benefit  of  the  oonslgncNr. 

Action  by  MoEwen  &  Jones  against  the  JefiEersonville,  Madison 
A  Indianapolis  R.  R.  Co.  The  principal  facts  appear  in  the  opin* 
ion.  A  demurrer  to  the  complaint  was  sostfdned.  Plaintiffs 
appealed. 

F,  T.  H6rd^  for  appellants. 

8.  StansiJUr,  T.  A.  Bendrieke,  0. 3.  JSTord  and  A.  Wi  Bmdruske^ 
for  appellee. 
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EujOTT,  J.  The  contraot  of  shipment,  which  is  the  basis  of  the 
complaint,  is  contained  in  the  bill  of  lading,  bj  which  the  appellee 
acknowledged  the  receipt  of  the  flour  from  Jones  &  Co.,  and 
agreed  to  deliver  it  to  Comstock  &  Co.  at  the  regular  station 
at  Indianapolis,  on  payment  of  freight  ^^  and  presentation  of 
dupiieate  hereof^'*  The  latter  clause,  which  we  have  italicized^ 
was  inserted  in  the  bill  of  lading  by  the  appellee's  agent,  at  the 
instance  of  Jones  Sn  Co.  The  reason  for  which  waF,  as  alleged 
in  the  complaint,  that  Jones  &  Co.  had  previously  contracted  the 
flour  to  Comstock  ^  Co.,  to  be  delivered  on  cars  on  the  appellee's 
railroad,  and  to  be  paid  for  on  the  receipt  of  the  bill  of  lading. 
Comstock  <fc  Co.  had  in  the  meantime  become  insolvent,  and  Jones 
k  Co.  did  not  intend  that  the  flour  should  pass  to  their  possession 
UitU  it  was  paid  for.  This  they  intended  to  guard  by  the  insertion 
of  a  clause  in  the  bill  of  lading,  making  it  a  condition  to  the  deliv- 
ery of  the  flour  that  Comstock  <fe  Co.  should  flrst  present  to  the 
appellee  the  duplicate  bill  of  lading.  Jones  d;  Co.  did  not  forward 
the  duplicate  to  Comstock  &  Co.,  but  transferred  it  by  indorsement, 
with  a  draft  drawn  on  the  latter  for  the  price  of  the  flour,  which 
they  negotiated  with  the  appellants,  by  whom  it,  with  the  bill  of 
lading  attached,  was  forwarded  to  Indianapolis  for  collection.  Com- 
stock &i  Co.  did  not  pay  the  draft  on  presentation,  and  consequently 
the  bill  of  lading  was  not  delivered  to  them;  and,  therefore,  they 
eonld  not  present  it  to  the  appellee;  but  the  latter  delivered  the 
flour  without  its  presentation. 

Comstock  ife  Co.  were  the  consignees  of  the  flour,  and,  in  the 
absence  of  any  condition  being  annexed  to  the  delivery,  would 
have  been  entitled  to  its  possession  on  its  arrival  at  Indianapolis,  by 
paying  the  freight.  The  question,  therefore,  as  to  the  sufficiency  of 
the  complaint  depends  upon  the  proper  meaning  and  legal  effect  of 
the  clause  of  the  bill  of  lading,  "  and  presentation  of  duplicate 
hereof.** 

It  is  contended  by  the  appellee's  counsel  that  this  clause  in  the 
Mil  of  lading  must  be  regarded  as  having  been  inserted  for  the 
benefit  of  the  carrier,  as  a  means  of  identifying  the  consignees; 
Aat  the  railroad  company  was  responsible  for  the  delivery  of  the 
floni  to  Comstock  <fe  Co.,  the  consignees;  and  that  in  delivering  it 
to  them  without  the  presentation  of  the  duplicate  bill  of  lading, 
the  only  risk  incurred  was  that  of  the  proper  identity  of  thepers«»o» 
named  as  consignees.     No  direct  authority  is  cited  in  support  k»% 
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thic  proposition;  bat  it  is  claimed  that  it  stands  upon  the  same 
footing  as  the  other  provision  in  the  bill  of  lading,  "  upon  payment 
of  freight,"  and  it  is  insisted  that  it  is  settled  by  the  authorities 
that  this  latter  provision  in  bills  of  lading  is  always  regarded  as 
having  been  inserted  for  the  benefit  of  the  carrier,  which  he  may 
disregard  in  the  delivery  of  the  goods  to  the  consignee  and  look  to 
the  consignor  for  the  freight.     But  this  proposition  is  too  broadly 
stated,  and  not  sustained  by  the  cases  cited.    In  Collins  <b  Umber* 
lake  V.  The   Union  Transportation  Co.y  10  Watts,  384,  the  goods 
were  shipped  by  E.  A  D.  Gratz,  commission  and  forwarding  mer- 
chants, for  Collins  &  Timberlake,  who  were  merchants  in  Lexing- 
ton, Kentucky,  and  the  owners  of  the  goods  which  were  consigned 
to  Hutchinson  &  Leslie,  a  commission  and  forwarding  house  in 
Pittsburgh,  and  to  be  delivered  to  them  "  upon  the  payment  of 
freights."    The  goods  were  carried  by  the  Union  Transportation 
Company  and  delivered  to  Hutchinson  &  Leslie  without  the  pay- 
ment of  the  freight,  who  forwarded  them  to  Collins  &  Timberlake, 
and  they  paid  the  freight  to  Hutchinson  Sb  Leslie.     The  latter 
became  insolvent.    The  Union  Transportation  Co.  then  sued  Col- 
lins <fe  Timberlake  for  the  freight,  and  it  was  held  that  they  were 
liable.     It  is  said  in  the  opinion  of  the  court,  ^^  that  the  stipulation 
in  a  bill  of  lading,  for  delivery  on  payment  of  freight,  is  introduced 
for  the  benefit  of  the  consignor,  or  the  party  for  whom  the  con- 
signee is  agent,"  and  that  ^'  if  the  agent  should  be  faithless,  the 
loss  should  fall  on  those  who  trusted  him,  and  they  ought  to  bear  it.** 
barker  v.  MoivenSy  17  Johns.  234,  is  also  cited.     In  that  case  the 
owner  of  the. goods  shipped  on  the  plaintiffs  vessel,  to  be  carried 
from  New  York  to  Liverpool,  to  be  delivered  to  C,  the  consignee, 
be  paying  freight,  etc.     The  master  delivered  the  goods  to  the  con- 
signee without  receiving  the  freights,  which  the  consignee  subse- 
quently refused  to  pay.    The  suit  was  brought  against  the  consignor, 
the  owner  of  the  goods,  and  he  was  held  liable  for  the  freight. 
But  it  was  said  by  Spenceb,  C.  J.,  who  delivered  the  opinion  of 
the  court,  that  he  should  be  clearly  of  opinion,  ''  that  if  it  appeared 
that  the  goods  were  not  owned  by  the  consignor,  and  were  not 
shipped  on  his  account,  and  for  his  benefit,  the  carrier  would  not 
be  entitled  to  call  on  the  consignor  for  freight."     This,  upon  prin« 
oiple,  would  seem  to  be  the  proper  rule  in  such  cases.    If  the  owner 
-  consigns  the  goods,  for  his  own  benefit,  to  his  agent,  and  the  latter 
refuses  to  pay  the  freight,  though  the  carrier  is  not  bound  to  deliver 
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the  goods  to  him  until  the  freight  is  paid,  still  the  owner  of  the 
goods  should  be  liable.  But  if  the  consignee  is  the  owner  of  the 
goods,  and  they  are  shipped  for  his  benefit,  it  is  his  duty  to  pay 
the  freight,  and  if  it  is  so  stipulated  in  the  bill  of  lading,  the  car- 
rier must  look  to  him  alone  for  the  freight. 

JSlupard.y.  De  Bemales^  13  East,  565,  is  cited  in  both  the  fore- 
going cases  as  a  leading  case  on  this  subject,  and  accords  with  the 
opinion  expressed  above. 

But  the  stipulation  that  the  goods  were  to  be  delivered  to  Corn- 
stock  &  Co.  upon  the  presentation  of  the  duplicate  bill  of  lading, 
does  not  rest  on  the  same  foundation  as  that  for  the  payment  of 
freight.  It  is  true  that  an  unconditional  consignment  of  goods  to  a 
consignee  by  name  is  prima  facie  evidence  that  he  is  the  owner 
and  entitled  to  the  possession  of  them,  but  it  is  not  conclusive,  and 
in  many  cases  the  consignee  is  but  the  agent  of  the  consignor  and 
receives  the  goods  for  his  benefit.  It  is  the  right  of  the  shipper  or 
consignor,  in  naming  a  consignee,  to  subject  the  delivery  of  the 
goods  to  him  to  any  condition  deemed  proper  by  the  consignor; 
and  if,  upon  the  arrival  of  the  goods*  at  the  place  of  destination,  the 
consignee  does  not  comply  with  the  condition,  the  carrier  may  dis- 
charge his  liability  as  such  by  storing  the  goods  in  a  proper  ware- 
house, subject  to  the  order  of  the  shipper.  In  such  a  case  the  car- 
lie?  is  agent  of  the  shipper,  and  his  primary  duty  is  "  to  observe 
the  instructions  of  his  principal;  and  when  he  disregards  them,  he 
voluntarily  assumes  a  responsibility  by  which  he  must  content  him- 
self to  abide."  Johnson  v.  The  New  York  Central  E.  JR.  Co.y  33 
N.  Y.  WO. 

In  this  case,  the  stipulation  in  the  bill  of  lading  that  the  flour  should 
be  delivered  to  Comstock  &  Co.  upon  the  presentation  by  them 
of  the  duplicate  bill  of  lading,  was  inserted  at  the  instance  of  Jones 
&  Co.  for  their  benefit  and  protection.  It  constituted  a  condition 
to  the  delivery  of  the  flour  to  Comstock  &  Co.,  that  they  should 
first  present  the  duplicate  bill  of  lading  to  the  appellee,  and  with- 
out which  the  latter  was  not  authorized  to  deliver  the  flour  to  them. 
The  duplicate  bill  of  lading  was  delivered  to  Jones  &  Co.  by  the 
agent  of  the  appellee;  it  could  not  be  in  the  possession  of  Comstock 
&  Co.  until  it  was  delivered  or  transmitted  to  them  by  or  through 
Jones  &i  Co.;  and  until  it  was  received  by  them  they  were  not 
authorized  to  receive  the  flour.  By  the  contract  of  sale,  Comstocli 
&  Co.  were  to  pay  for  the  flour  on  presentation  of  the  duplicate 


220  DTOIANA, 


McEwen  y.  JefferoonyUle,  Madison  and  Indianapolis  Railroad  Oa 

bill  of  lading;  and  as  they  had  become  insolvent,  care  was  taken  to 
have  the  bill  of  lading,  with  a  draft  for  the  price  of  the  flour,  pre- 
sented to  them  before  the  arrival  of  the  flour  at  Indianapolis.  The 
draft  was  not  paid,  and  the  bill  of  lading  was  not,  therefore,  deliv- 
ered to  them;  and  if  the  appellee  had  observed  the  condition 
annexed  to  the  delivery  of  the  flour,  the  appellants,  as  the  assignees 
of  Jones  &  Co.,  would  have  been  protected  from  loss.  The  loss 
resulted  from  the  wrongful  delivery  of  the  flour  by  the  appellee^ 
without  requiring  the  production  of  the  duplicate  bill  of  lading* 
The  delivery  was  in  violation  of  the  instruction  of  the  consignor, 
and  the  appellee  must  suffer  the  consequences. 

But  it  is  contended  that  under  the  contract  between  Jones  &  Co. 
and  Comstock  &  Co.,  as  stated  in  the  complaint,  the  right  of  pro- 
perty in  the  flour  vested  in  Comstock  &  Co.  as  soon  as  it  was  placed 
on  the  appellee's  cars  at  Columbus,  and  that  they  were,  therefore^ 
entitled  to  its  possession  on  its  arrival  at  Indianapolis.  We  do  not 
think  so.  Had  the  bill  of  lading  stipulated  for  the  delivery  of  the 
flour,  under  the  contract  of  sale,  to  Comstock  &  Co.  uncondition- 
ally, on  its  arrival  at  Indianapolis,  the  right  of  property  would 
undoubtedly  have  vested  in  them,  subject  only  to  the  right  of  Jones 
A  Co.  or  their  assigns  of  stoppage  in  transitu^  before  delivery. 
But  as  between  Jones  &  Co.,  the  consignor,  and  the  carrier,  it  was 
the  privilege  of  the  former  to  annex  a  condition  to  the  shipment 
an>?  d'^livery  of  the  flour  to  Comstock  A  Co,  by  which  the  former 
would  retain  the  control  of  the  possession.  It  is  conceded  that  if 
the  shipment  had  been  made  subject  to  the  order  of  Jones  A  Co., 
though  intended  to  be  applied  to  the  contract  with  Comstock  A 
Co.,  the  latter  could  not  have  claimed  possession  without  the  order 
of  Jones  A  Co.;  and  we  think  that  precisely  the  same  result  was 
effected  by  the  stipulation  that  Comstock  A  Co.  should  present  th' 
duplicate  bill  of  lading  before  receiving  the  flour,  and  then  with- 
holding the  bill  of  lading  from  them  until  the  flour  should  be  paid 
for.  See  Angell  on  Carriers,  424,  §  611.  The  discount  of  the  draft 
by  the  appellants  and  the  assignment  and  delivery  to  them  of  the 
duplicate  bill  of  lading  by  Jones  A  Co.  amounted  to  a  sale  of  the 
flour  to  the  appellants,  in  trust,  to  be  delivered  to  Comstock  A  Co. 
if  they  paid  for  it  on  presentation  of  the  draft  and  duplicate  bill 
of  lading,  or  in  case  they  refused,  then  to  sell  the  flour  and  pay  the 
draft.  AUm  v.  WiUiama,  12  Pick.  297;  The  Bank  of  BochesUr  v. 
Jones,  4  N.  Y.  497. 
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It  is  claimed,  however,  that  when  Comstock  &  Go.  accepted  the 
draft,  they  were  entitled  to  the  possession  of  the  flour.  By  the 
terms  of  the  contract,  as  stated  in  the  complaint,  the  drafts  jit  being 
accompanied  by  the  bill  of  lading,  was  payable  on  presentation, 
and  Comstock  &  Co.  were  not  entitled  to  three  days  of  grace; 
and  the  error  of  thfi  appellants'  agent  in  allowing  that  time  before 
protesting  the  draft  for  non-payment  did  not  entitle  Comstock  & 
Co.  to  receive  the  flour  without  the  duplicate  bill  of  lading.  The 
sppellanti*  were  secure  in  their  lien  on  the  flour  so  long  as  they 
withheld  from  Comstock  &  Co.  the  duplicate  bill  of  lading,  if  the 
appellee  had  not  violated  the  stipulation  requiring  the  production 
of  the  duplicate  before  the  delivery  of  the  flour. 

The  third  paragraph  of  the  answer  was  manifestly  bad.  It 
admits,  in  effect,  that  the  agent  who  signed  the  bill  of  lading  was 
the  appellee's  station  agent  at  Columbus,  where  the  flour  was 
fihipped,  with  authority  to  receive  and  forward  freights,  which 
necessarily  included  the  power  to  make  and  sign  bills  of  lading  and 
receipts  for  freights  shipped  at  that  point.  It  was  the  right  of  the 
shipper  to  name  the  consignee  and  annex  such  conditions  as  he 
deemed  proper  to  the« delivery  to  him  of  the  goods  shipped;  and 
the  fact  that  the  agent  was  furnished  blank  bills  of  lading  which 
did  not  specify  any  condition  to  the  delivery  of  goods  shipped, 
could  not  limit  the  power  of  the  agent  in  that  respect. 

Judgment  reversed,  with  costs,  and  the  case  remanded,  with 
directions  to  the  circuit  court  to  overrule  the  demurrer  to  the  .com- 
plaint and  sustain  it  to  the  third  paragraph  of  the  answer. 


ToLKDOi  Wabash  A  Wsstesn  R  R.  Co.,  appellant,  v.  HAMMOim. 

(a81]id.9IA.) 
Gammon  ca/rrit/r — haggcige — delivery. 

Where  baggage  is  carried  past  its  destinatioii  by  a  railroad  company,  stored  at 
the  wrong  station,  stolen,  and  thereby  lost  to  the  owner,  the  company  will  b« 
liable  as  common  carrier. 

A  D  opera  glass  may  be  included  in  the  articles  of  baggage  for  which  a  common 
carrier  is  liable. 

Acnox  in  the  case.    The  facts  appeai  in  the  opinion. 
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0.  JBlakCy  for  appellee. 

Grboory,  J.  Hammond  sued  the  railway  company  as  a  common 
oanier,  for  a  tmnk  and  the  contents  thereof,  shipped  at  Toledo, 
Ohio,  for  Pern,  Indiana.  There  was  filed  with  the  complaint  a  bill 
of  particulars  of  the  contents  of  the  trunk.  The  defendant  moved 
to  strike  out  certain  specified  items  therein  for  the  alleged  reason 
that  they  were  not  proper  articles  of  baggage.  The  court  overruled 
the  motion;  and  this  is  complained  of  as  erroneous.  It  is  enough 
to  say,  that  there  is  no  allegation  in  the  complaint  that  the  trunk 
and  its  contents  were  delivered  to  the  appellant  as  baggage. 

The  court  here  disposes  of  a  matter  of  practice. 

There  was  a  conflict  in  the  evidence  as  to  whether  the  trunk  was 
to  be  carried  by  the  appellant  to  Peru  or  to  Lafayette.  The  appel- 
lant asked  the  court  below  to  instruct  the  jury,  that,  ^'  if  the  com- 
pany is  not  liable  in  this  case  as  a  common  carrier;  that  is,  if  the 
goods  were  not  lost  in  transit  between  Toledo  and  Lafayette,  the 
plaintiff  cannot  recover,  and  your  verdict  should  be  for  the  defend- 
ant.'' The  court  refused  to  give  this  instruction.  The  court  had 
charged  the  jury,  that  ''in  this  case  the  suit  is  against  the  railway 
company  as  a  common  carrier,  and  if  you  find  that  the  company 
carried  the  goods  safely  to  their  destination,  and,  in  the  absence  of 
the  plainti£P,  securely  stored  them  in  her  depot  baggage-room,  then 
the  liability  of  the  company  as  a  common  carrier  ceased,  and  Ham- 
mond cannot  recover  for  the  negligence  of  the  company  in  keeping 
the  baggage  as  warehouseman." 

The  jury  found,  as  they'well  might  under  the  evidence,  that  the 
trunk  was,  under  the  contract  of  shipment,  to  be  delivered  to  the 
appellee  at  Peru.  If  in  violation  of  this  contract  the  appellant 
took  it  to  Lafayette,  and  there  stored  it  in  her  depot  baggage-room, 
her  liability  of  common  carrier  was  not  thereby  terminated.  The 
court  was  right  in  refusing  to  give  the  instruction  asked. 

At  the  instance  of  the  appellee,  the  court  instructed  the  jury, 
that,  '*  if  the  plaintiff  employed  the  defendant  as  a  common  carrier 
for  hire  to  transport  his  baggage  from  the  city  of  Toledo,  Ohio,  to 
Peru,  Indiana,  the  defendant  was  bound  to  deliver  the  baggage  at 
Peru,  Indiana,  and  if  the  defendant  did  not  do  so,  but  carried  the 
baggage  past  Peru  to  Lafayette,  Indiana,  and  the  baggage  was 
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■tolen  from  the  defendant  at  Lafayette,  whereby  it  was  lost  to  the 
plaintiff^  the  defendant  is  liable  to  the  plaintiff  for  whatever  damage 
he  may  have  sustained  by  reason  of  the  defendant's  failure  to 
deliver  the  baggage  at  Peru,  Indiana.^ 

It  is  claimed  that  this  b  the  counterpart  of  the  instruction 
refused;  that  if  one  was  refused,  the  other  ought  to  have  been. 
This  latter  instruction  goes  upon  the  hypothesis  that  it  turns  out  in 
evidence  that  the  defendant  was  employed  as  a  common  carrier  for 
hire  to  transport  the  baggage  to  Peru.  This  instruction  was  right. 
It  does  not  ignore  the  evidence  tending  to  prove  that  the  trunk  was 
shipped  to  Lafayette  and  not  to  Peru. 

It  is  urged  that  the  court  erred  in  permitting  the  appellee  to 
testify  as  to  the  value  of  the  opera  glass  mentioned  in  the  bill  of 
particulars. 

It  is  argued  that  the  opera  glass  was  not  properly  baggage,  and 
therefore  the  common  carrier,  without  knowledge  of  the  fact  that 
it  was  in  the  trunk,  would  not  be  liable  for  the  loss  thereof. 

It  is  true,  that  it  is  well  settled  that  merchandise  which  one  car- 
ries in  a  trunk  without  the  knowledge  of  the  carrier,  is  not  pro- 
tected as  baggage,  and  if  lost  without  the  express  fault  of  the  car- 
rier, he  is  not  liabla  Great  Northern  Mailway  Co.  v.  Shepherd^  9 
Eng.  Law  A  £q.  477;  CoUins  v.  Boston  and  Maine  H.  J?.,  10  Cusk 
506. 

But  baggage  is  defined  to  be  '^  such  articles  of  apparel,  ornament 
etc.,  as  are  in  daily  use  by  travelers,  for  convenience,  comfort,  or 
TecTeation."     1  Bouvier's  Law  Die.  180. 

In  Doyle  v.  Kiaer^  6  Ind.  242,  the  learned  judge,  speaking  for  the 
court,  says:  ''The  articles  of  property  treated  as  baggage,  accord- 
ing to  the  decisions  of  different  courts,  may  be  clothing,  traveling 
expense  money,  a  few  books  for  the  amusement  of  reading,  a  watch, 
a  lady's  jewelry  for  dressing,  etc." 

It  is  said  in  Bouvier,  supra,  "  From  analogy  to  the  foregoing  arti« 
deB,  it  will  be  obvious  that  the  term  baggage  must  comprehend  an 
almost  infinite  number  and  variety  of  articles  not  enumerated  here.'' 

An  opera  glass  is  as  useful  to  the  traveler  as  a  ''  few  books  for 
amusement,"  or  more  so. 

That  the  trip  from  Toledo  to  Peru  wac  made  in  the  night,  can 
make  no  difference.  Articles  for  use  as  baggage  at  the  end  of  the 
Journey  or  during  a  temporary  stay  at  a  particular  place  are  as 
properly  baggage  as  those  actually  used  in  the  transit     We  think 
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the  court  below  committed  no  error  in  allowing  the  evidenoe  to  go 
to  the  jury. 

It  is  insisted  that  the  evidence  does  not  support  the  Yerdiot. 
It  is  admitted  that  there  is  a  conflict  in  it,  but  it  is  claimed 
that  the  preponderance  is  so  strongly  in  favor  of  the  appel- 
lant that  the  court  erred  in  overruling  the  motion  for  a  new 
trial.  We  do  not  think  so.  Hammond,  the  appellee,  swears  posi- 
tively that  he  shipped  the  trunk  at  Toledo  for  Peru.  He  was  going 
there  himself.  Unlike  the  baggage-master,  his  attention  was  not 
divided  between  that  and  a  large  nxunber  of  other  trunks.  More- 
over, it  would  be  perfectly  natural  that  Hammond  should  have  his 
mind  fixed  on  Peru,  the  place  of  his  destination;  but  the  baggage- 
master  would  only  have  his  mind  called  to  the  place  by  a  single 
statement  from  the  shipper.  The  chances  are  two  to  one  that  Ham- 
mond was  right,  and  the  other  witnesses  were  wrong.  But  be  this 
as  it  may,  we  cannot,  under  the  rule  of  law  on  the  subjeot,  inter- 
fere with  the  finding  of  the  jury,  sanctioned  as  it  Li  by  the  aotioD 
of  the  court  in  which  the  case  was  tried. 

Judgment  affirmed  toiih  costs. 

NoTS.— See  Dexter  ▼.  TJu  8yraeu9$^  Mnghamtony  dCy  B.  B.  Oo,^  1  Am.  Rep.,  STT. 

In  Maerow  t.  Tfu  Great  Western  BaUtoay  Oo.^  L.  R.,  6  Q.  B.,  613 ;  8  Albany  Law  JovnuU, 
476,  .the  Conrt  of  Qneen^s  Bench,  in  a  well  considered  opinion,  nld,  '*  We  hold  the  tme  role  to 
be,  that  whateynr  the  passenger  takes  with  him  for  his  personal  use  or  convenience,  according 
to  the  habits  or  wants  of  the  particular  class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities,  or  the  ultimate  purpose,  of  the  jonmej,  most  be  eoiiaidered  as  personal 
luggage.  This  would  include  not  only  all  articles  of  apparel,  whether  for  use  or  ornament, 
•  *  *  but  also  the  gun-case  or  the  fishing  apparatus  of  Uie  sportsman,  the  easel  of 
the  artist  on  a  sketching  toor,  or  the  books  of  the  student,  and  other  articles  of  an  aoalogov 
character,  the  use  of  which  is  personal  to  the  taveleir  and  the  taking  of  which  baa  adaen  Cram 
the  fact  of  hia  Journeying.**— Bsr. 


Thb  State,  appellant,  y.  Ponianna 

(88  lad.  401) 
Biparifm  otoher — ioe  in  sbreaims. 

Under  a  statute  making  it  an  indictable  offense  to  remoye^  without  Moeoae^  from 
the  lands  of  another  "any  tree,  stone,  timber,  or  other  Talaable  arttde,** 
hMy  that  ice  formed  in  a  strecon  not  navigable  was  a  part  of  the  realty  and 
a  *•  valuable  article. " 
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Indictusnt.  This  case  was  heretofore  before  this  court,  and  tha 
indictment,  charging  that  the  appellee  did  then  and  there  unlaw- 
fully cut,  saw  and  remove  from  land  belonging  to  one  Daniel  P. 
Baldwin,  in  the  county  of  Cass,  one  hundred  cubic  feet  of  ice,  of  the 
value  of  ten  dollars,  being  then  and  there  the  property  of  daid  Bald- 
win, without  a  license,  etc.,  was  held  good.  30  Ind.  287.  Upon 
the  trial  of  the  case,  the  proof  was,  that  the  appellee  removed  the 
ice,  which  was  of  a  specified  value  as  an  article  of  commerce,  by 
cutting  from  a  pool  formed  by  a  dam  in  a  stream  not  navigable, 
and  from  the  portion  of  the  pool  over  the  land  of  said  Baldwin,  the 
appellee  owning  the  Utnd  opposite  to  the  place  where  the  ice  was 
removed. 

The  court  instructed  the  jury  as  follows: 

*'  If  the  ice  in  controversy  was  formed  in  the  waters  of  a  flowing 
stream  running  in  its  natural  channel  over,  on,  and  across  a  part  of 
the  land  of  Baldwin,  it  is  no  part  of  the  land,  and  is  not  fairly 
included  in  '  other  valuable  article'  as  used  in  section  14,  page  462, 

2  G.  &  a" 

'^  7,  The  fact  that  the  ice  was  cut  in  the  baokwater  of  a  mill- 
dam,  where  the  current  of  the  stream  is  checked,  commonly  known 
as  a  mill-pond,  will  make  no  difference,  if  it  was  a  flowing  stream 
as  above  described.^' 

The  instructions  were  excepted  to,  and  there  was  a  finding  for 
the  appellee. 

The  statute  under  which  the  indictment  was  found  declares  that 
any  person  who,  without  a  license  so  to  do  from  competent  author- 
ity, shall  remove  from  the  lands  of  another  any  tree,  stone,  timber, 
or  other  valuable  article,  shall  be  deemed  guilty  of  a  trespass. 

D.  P.  Baldtoin,  B.  H.  Chase  and  D.  E.  Williamson^  Attorney- 
General,  for  the  State. 

Rat,  G.  J.  (after  stating  the  case.)  Upon  the  former  consider- 
ation of  this  case,  where  the  present  question  was  somewhat  dis- 
cussed by  counsel,  but  not  decided  by  this  court,  the  entire  absence 
of  direct  authority  to  aid  in  its  decision  was  observed.  Since 
then,  neither  the  research  of  counsel  nor  the  attention  of  tbe  court 
has  been  rewarded;  and  we  must  therefore  look  alone  to  analogies 
and  the  application  of  e]3mentary  principles.  That  there  can  be 
property  in  ice,  formed  apon  an  artificial  pond,  on  one's  own  estate. 
Vol.  V— 29 
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was  there  decided,  and  that  it  constituted  under  such  circum- 
stances part  of  the  realty,  resulted  as  a  necessary  conclusion,  or  an 
indictment  under  this  section  of  the  statute  could  not  have  been 
sustained.     Sates  v.   The  StaUy  31  Ind.  72. 

Indeed,  that  water  is  included  in  the  term  land,  is  taught  by  the 
text  writers.  ^^^Land,'  Terra^  is  the  legal  signification,  oompre- 
hendeth  any  ground,  soile,  or  earth,  whatsoever;  as  meadows,  pas- 
tures, woods,  moores,  waters,  marishes,  f urses,  and  heath,''  *^  and 
lastly,  the  earth,  hath  in  law  a  great  extent  upwards,  not  only  of 
water,  as  hath  been  said,  but  of  ajrre  and  all  other  things  eveti 
up  to  heaven;  for  ev^ue  est  solum  ^us  est  tuque  ad  ccdum^  as  is 
holden,  14  H.  8.  fo.  12.  22  Hen.  6.  59. 10  E.  4. 14.  Begistrum  origin^ 
and  in  other  bookes.'  ^  Co.  Litt.  4  a.  Blackstone  says,  *^  the  word 
Mand'  includes  not  only  the  face  of  the  earth,  but  everything 
under  it  or  over  it.**  2  BL  Com.  18;  Bouv.  Law  Dia;  1  GreenL 
Cruise,  46.  So  it  was  held  in  Oreyes^  Case^  Owen,  20,  that  fish  in 
a  pond  passed,  not  to  the  executor,  but  to  the  heir;  the  court  giv- 
ing judgment,  that  he  who  had  the  water  should  have  the  fish. 
And  they  are  held  as  part  of  the  realty.  2  Bouv.  Law  Die,  title 
«  Pond." 

Washbume  says,  ^^  It  may  be  added,  in  general  terms,  that  every 
easement  or  servitude  in  lands,  being  an  interest  therein,  can  be 
acquired  only  by  grant,  or  what  is  deemed  to  be  evidence  of  an 
original  grant.  And  in  this  are  embraced  rights  in  one  man  to 
take  away  the  soil,  or  profits  of  the  soil  of  another,  called  profit  a 
prendre^  if  such  right  be  of  a  freehold  or  inheritable  character. 
In  the  matter  of  water,  the  owner  of  the  bed  of  a  stream  may  grant 
a  certain  quantity  of  water  to  be  taken  out  of  it,  or  a  certain  amount 
of  water-power  measured  and  ascertained,"  But  a  man  may  grant 
trees  growing  on  his  land,  com  on  the  ground,  or  fruit  upon  trees 
without  deed.  So  of  the  timber,  stone,  or  other  materials  of  a 
house,  then  standing  upon  his  estate;  and  the  donee  in  such  case 
may  take  it  away  after  the  donor's  death.  ^'  The  law  regards  these 
things  as  so  much  of  the  character  of  chattels,  as  not  to  requiie  the 
formality  of  a  deed,  to  pass  property  in  them."  Washb.  Real 
Prop.  b.  3,  ch.  4,  §  3;  Bro/ce  v.  Yale^  10  Allen,  441. 

Hilliard  states,  that  '^  a  water-course  is  regarded  in  law  as  a  part 
of  the  land  over  which  it  fiows.  Upon  thic  principle  it  will  pass 
with  the  latter  by  a  deed  or  patent,  unless  expressly  reserved.  So 
the  right  tt)  a  water-course  is  a  freehold  interest,  of  which  the  owner 


NOVEMBER   TERM,  1870.  227 


The  State  v,  Pottmeyer. 


eannot  be  deprived  but  by  the  lawful  judgment  of  his  peers,  or 
due  process  of  law.''    2  Hilliard  Real  Prop.  203. 

But  while  it  must  be  admitted  that  water  in  a  pool  upon  a  man's 
own  estate  is  his  property  and  part  of  his  real  estate,  it  is  denied 
that  he  has  any  property  in  the  water  of  a  stream  which  passes 
over  his  soil,  but  a  simple  usuJHict  while  it  passes  along.  3  Kent's 
CouL  439,  445.  This  use  it  is  admitted,  however,  authorizes  the 
actual  taking  of  a  reasonable  quantity  of  the  water  for  domestic, 
agricultural,  and  manuhicturing  purposes.     Id. 

In  JEUiott  V.  lUchburg  B.  JR.  Co.,  10  Cush.  191,  Shaw,  C.  J., 
says,  ''The  right  to  flowing  water  is  now  well  settled  to  be  a  right 
incident  to  property  in  the  land;  it  is  a  right  pyblici  juris,  of  such 
character,  that  while  it  is  common  and  equal  to  all  through  whose 
land  it  runs,  and  no  one  can  obstruct  or  divert  it,  yet,  as  one  of  the 
beneficial  gifts  of  Providence,  each  proprietor  has  a  right  to  a  just 
and  reasonable  use  of  it,  as  it  passes  through  his  land;  and  so  long 
as  it  is  not  wholly  obstructed  or  diverted,  or  no  larger  appropria- 
tion of  the  water  running  through  it  is  made  than  a  just  and 
reasonable  use,  it  cannot  be  said  to  be  wrongful  or  injurious  to  a 
proprietor  lower  down.  What  is  such  a  just  and  reasonable  use, 
may  often  be  a  difficult  question,  depending  on  various  circum- 
stances. *  *  *  It  is  therefore,  to  a  considerable  extent,  a  ques- 
tion of  degree;  still  the  rule  is  the  same,  that  each  proprietor  has  a 
right  to  a  reasonable  use  of  it,  for  his  own  benefit,  for  domeutic  use, 
and  for  manufacturing  and  agricultural  purposes."  Oould  v. 
Boston  Bock  Co.,  13  Gray,  442;  Brovm  v.  Bowen,  30  N.  Y.  619; 
MerriU  v.  Brinkerhoff,  17  Johns.  306;  Batten  v.  Ma/rdm,  14  Wis. 
473;  Th/ler  v.  Wilkinson,  4  Mason,  397;  Evans  v.  Merritoeather,  8 
Scam.  492. 

''  The  general  rule,  as  a  rule  of  the  common  law  of  England,  was 
long  since  laid  down  as  unquestioned  by  Lord  Holt,  who  says,  in 
the  case  of  Bex  v.  Wharton,  Holt,  499,  that  a  river,  of  common 
right,  belongs  to  the  proprietors  of  the  land  between  which  it  runs, 
to  each  that  part  nearest  his  land.  This  has  been  frequently,  if  not 
uniformly,  adopted  as  the  established  rule.'*  Bac.  Ab.  tit.  Preroga^ 
tive;  Sir  John  Davies  R.  155.  Trustees  of  Hopkins  Academy  v. 
Dickinson,  9  Cush.  544,  The  uses  of  the  waters  of  private  streams 
belong  to  the  owners  of  the  lands  over  which  they  flow.  Cooper 
V.  Williams,  4  Ohio,  253.  "They  are  as  much  individual  property 
M  the  stones  scattered  over  the  soil."     Buckingham  y.  Smithy  10 
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OhtO)  288.  This  "pToperty,"  however,  in  the  water,  should  be 
limited  to  a  reasonable  nse  or  consnmption,  as  against  the  rights 
of  other  riparian  proprietors. 

Bizt  the  entire  ground  upon  which  any  property  in  water,  as 
water,  flowing  in  a  stream,  is  denied,  in  distinction  from  the 
admitted  property  in  its  impeHsa^  is  in  that,  as  Blaokstone  states,  **  it 
is  a  movable,  wandering  thing,  and  must  of  necessity  continue  com- 
mon by  the  law  of  nature."  2  BL  Com.  18.  In  Sufy  v.  IHgot^ 
Popham,  166,  it  is  quaintly  said,  that  an  ^ectione  firma  will  not  lie 
for  water  ^  because  it  is  not  firma  aed  curritJ*^  But  when  this 
<<  movable,  wandering  thing "  has  congealed  and  become  attached 
to  the  soil,  does  it  not,  like  any  other  accession  thereto,  become 
part  of  the  realty  ?  Wherein  does  it  differ  from  alluvion,  or  accre- 
tion ?  which  is  but  the  imperceptible  deposit  or  additions  of  earth, 
sand,  gravel,  and  other  matter  made  by  rivers,  floods  or  other 
causes,  upon  land.  Angell  on  Water*courses,  §  53.  It  is  the  adhering 
of  property  to  something  else,  by  which  the  owner  of  one  thing 
becomes  possessed  of  a  right  to  another.  Webster's  Dictionary, 
where  is  cited  the  sentence  from  Richard  Gobden,  ^^The  golden 
alluvions  are  there  (in  California  and  Australia)  spread  over  a  £ur 
wider  space;  they  are  found  not  only  on  the  banks  of  rivers  and  in 
their  beds,  but  are  scattered  over  the  surface  of  vast  plains.**  This 
addition  is  alluvion,  whether  arising  from  natural  or  artificial 
causes.  2  Billiard  Real  Prop.,  195,  note  a;  Bouv.  Law  Die.  It 
has  been  held,  ''  the  sea-weed  thus  thrown  up  by  the  sea  may  be 
considered  as  one  of  those  marine  increases  arising  by  slow  degrees; 
and  accor^ng  to  the  rule  of  the  common  law,  it  belongs  to  the 
owner  of  the  soil."    Mnana  v.  Hkimlndly  2  Johns.  313. 

In  Bleuoett  v.  n-eganning^  3  A.  &  E.  554  (80  E.  C.  L.  151),  which 
was  an  action  for  trespass  for  taking  away  sand  from  th'e  plaintiff's 
close^  it  was  pleaded  that  the  close  was  contiguous  to  the  seashore; 
tha;t  the  sand  had  from  time  to  time  drifted  and  been  carried  by 
the  wind  f  n»n  the  seashore  upon  the  close  and  been  there  deposited. 
Pattbson,  J.,  said,  ^^  I  am,  however,  of  opinion  that  when  anything 
in  the  nature  of  soil  is  blown  or  lodged  upon  a  man's  close,  it  is 
part  of  the  close,  and  he  has  a  right  to  it  against  all  the  world." 

K  water  in  a  pool  upon  one's  land  be  part  of  the  realty,  because 
fixed  and  stationary,  why  is  it  not,  when  congealed  over  the  bed  of 
the  stream,  to  the  thread  of  which  his  title  extends  ? 

True,  nature  will  in  time,  if  it  be  not  removed,  again  change  th« 
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ice  to  fluid,  and  it  will  pass  away  from  posseBsion;  bat  not  more 
certainly  than  the  changing  winds  and  the  ruing  tide  will  sweep 
away  the  shifting  sands. 

Bnt  the  supreme  court  of  Massachusetts  has  discussed  this  snif^ 
ject,  in  a  case  where  it  was  held  that  the  owner  of  a  mill«pond  on 
a  water-course  cannot  maintain  a  bill  in -equity  to  restrain  a  riparian 
proprietor  above,  from  cutting  ice  on  the  same  stream,  until  the 
rights  of  the  parties  hare  been  determined  at  law.  Shaw,  C.  J., 
says  :  '^  In  a  case  between  the  owners  of  a  mill  with  the  privilege 
of  a  mill  stream,  and  the  riparian  owner  of  land,  on  a  large  pond, 
supplying  such  mill  stream,  the  nearest  analogy  perhaps,  and  tb&t 
is  apparently  a  strong  one,  is  to  that  of  riparian  proprietors,  on  a 
running  stream,''  which  is  the  exact  case  now  in  judgment.  He 
proceeds,  "  As  between  these,  we  think  it  is  now  well  settled  that 
the  upper  proprietor  has  a  right  to  make  any  use  of  the  stream 
which  is  beneficial  to  his  estate  and  himself,  which  is  reasonable, 
and  does  not  either  wholly  take  away  the  right  of  the  lower  pro- 
prietor, or  does  not  practically  and  in  a  perceptible  and  substantial 
degree  diminish  and  Impair  the  equal  and  common  right  of  the 
lower  proprietor.''  The  court  then  questioned  the  right  of  the  mill 
owners  to  claim  any  participation  in  this  right  to  cut  ice  enjoyed  by 
the  riparian  proprietors.  '*  But,"  the  chief  justice  continues,  ^^  there 
are  other  considerations.  It  is  quite  doubtful,  considering  the  com- 
l^ainants'  claim  as  a  claim  for  actual  and  substantial  damage  to 
their  mills,  whether  the  cutting  and  carrying  away  of  the  ioe  m«i- 
tioned,  or  of  any  quantity  of  ice,  would  diminish  the  vohime  of 
water  which  would  come  to  the  complainants'  mills,  and  of  which 
they  could  avail  themselves  for  driving  their  mills.  Ice  must  be 
cut  in  winter.  It  usually  melts  in  the  latter  pan  of  winter  or  early 
part  of  spring,  together  with  the  ice  and  snows  of  the  surrounding 
country;  and  these,  together  with  the  rains  which  cause  and  pro- 
mote them,  constitute  what  is  usually  called  the  spring  floods,  which 
conmionly  cause  a  great  surplus  of  water  in  similar  mill  streams, 
not  only  not  available  to  any  useful  purpose  to  mills,  but  often 
injurioiis.  And  it  may  well  be  doubted  after  any  quantity  of  ice 
cut  from  sudi  a  pond,  whether  after  the  spring  floods  have -subsided, 
and  the  useless  surplus  of  water  passed  away,  and  long  before  the 
approach  of  any  '  dry  season,'  the  water  in  the  pond  would  nov  be 
as  full  and  copious  for  all  mill  purposes  as  if  no  ice  had  beeix  pf>i  *" 
Oummings  v.  Barrett^  10  Cush.  186. 
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Here  the  right  of  the  riparian  proprietor  to  cat  the  ice  formed 
over  his  land  is  conceded,  provided  it  does  not  deprive  some  one 
entitled  to  the  nse  of  the  water,  to  a  substantial  degree,  of  his  rights 
to  such  use.  In  the  case  before  us,  no  such  limitation  is  involved. 
If  Baldwin  has  not  the  right  himself  to  cut  the  ice  (which  right  it 
seems  to  us  he  possesses),  still  he  has  a  right  to  prevent  its  seve- 
rance from  his  land.  And  this  right  in  him  of  removal  can  only  be 
controlled  by  proof  that  such  act  would  work  a  substantial  injury 
to  some  right  possessed  by  the  riparian  proprietor  opposite,  or  to 
some  proprietor  below  on  the  stream.  And  in  neither  case  could  it 
deprive  him  of  his  property  in  the  ice,  but  simply  control  him  in  its 
disposition.  Indeed,  this  right  in  the  owner  of  the  fee  to  remove 
ice  from  the  stream,  subject  to  a  proper  enjoyment  of  the  water  by 
others  entitled  to  its  use,  was  decided  to  exist  in  EdgerUm  v.  Huff^ 
26  Ind.  35. 

In  Mill  Hiver  Manufacturing  Co.  v.  Smithy  84  Conn.  462,  where 
the  company  owned  an  artificial  mill  pond,  it  was  held,  that  it  also 
owned  the  ice  formed  upon  the  pond,  and  that  it  was  entitled  to 
have  the  ice  remain  where  it  was;  and  an  action  of  trepass  quare 
clau8umfregit  was  maintained  against  the  riparian  proprietors,  who 
owned  the  bed  of  the  original  stream,  but  did  not  in  that  case  owd 
tht)  artificial  mill  pond,  for  removing  the  ice.  Clearly,  such  an 
action  could  be  maintained  by  Baldwin,  who  owned  not  only  the 
bed  of  the  stream,  but  the  ice  itself;  and  it  follows,  of  course,  that 
the  instructions  given  by  the  court  were  erroneous. 

Judgment  for  easts  agtUnsi  qppeBee. 


Adams,  appellant,  v.  WAOOomnL 

(88I]id.6Sl.) 

Assault  and  battsry— agreement  to  flght,  ^eet  ef. 

In  an  action  for  aasaolt  and  battery  the  fact  that  plaintiff  and  defendant  fongli 
by  agreement,  or  mutual  consent,  is  no  bar  to  the  recoveiy,  bat  may  be  con 
sidered  in  mitigation  of  damages. 

Action  for  assault  and  battery  by  Waggoner  against  Adanu 
The  facts  appear  in  the  opinion. 


NOVEMBER  TERM,  1870.  231 

Adams  y.  Waggoner. 

&  P.  OyUr  and  2>.  TFI  Howey  for  appeUant. 

(7.  M.  (hertttreet  and  A.  J7.  Hunter^  for  appellee. 

Petut,  C.  J.  The  appellee  sued  the  appellant  for  an  aaaanlt 
and  battery.  The  evidence  shows  that  the  battery  was  very  severe 
—  three  wonnds  being  inflicted  by  a  knife. 

The  third  paragraph  of  the  answer  was,  that  the  injury  happened 
in  a  fight  by  mutoal  agreement  of  the  parties. 

The  fourth  paragraph  was  the  same  in  substance  as  the  third, 
only  changing  the  word  "  agreement "  to  ^  consent,"  and  that  the 
injury  was  the  result  of  sudden  heat,  which  arose  during  such  fight- 
ing, and  not  from  previous  malice. 

A  separate  demurrer  was  filed  to  each  of  these  answers.  The 
demurrers  were  sustained,  and  the  appellant  excepted.  These 
rulings  are  assigned  for  error,  but  we  need  not  notice  them,  as 
their  consideration  is  waived  in  the  appellant's  brief.  There  was  a 
trial  had;  verdict  and  judgment  for  the  appellee;  motion  for  a  new 
trial  overruled,  and  exceptions.  The  real  question  involved  and 
presented  for  our  consideration  is  raised  by  the  giving  of  the  third 
instruction  asked  by  the  appellee,  and  the  refusal  to  give  the  first 
instruction  asked  by  the  appellant.  The  third  instruction  asked  by 
the  appellee,  and  given  by  the  court,  and  excepted  to  by  appellant, 
was  this:  '*  If  you  find,  from  the  evidence,  that  plaintiff  and  defend- 
ant fought  by  agreement  or  by  mutual  consent,  such  agreement  is 
no  bar  to  •  he  plaintiff's  recovery  of  damages,  but  may  be  considered 
in  mitigation  of  damages;  but  notwithstanding  such  agreement  or 
4y>nsent,  you  should  allow  the  plaintiff  such  damages  as,  under  the 
-ircumstances,  you  may  find  he  has  sustained  by  the  act  of  the 
iefendant." 

The  first  instruction  asked  by  the  appellant,  refused  by  the  court, 
and  excepted  to  by  appellant,  was  this:  ^^  If  you  find  that  the  plain- 
'jff  and  defendant  fought  with  each  other  by  mutual  agreement, 
uid  that  while  so  fighting,  the  defendant,  in  the  heat  of  the  conflict 
and  without  any  willful  or  premeditated  malice,  inflicted  upon  the 
plaintiff  the  injuries  of  which  he  complains,  then  you  should  find 
for  the  defendant." 

Is  an  agreement  to  fight  and  the  fact  that  the  injury  complained 
of  was  infiicted  in  the  heat  of  passion  during  such  fight,  without 
;^re^ious  malice,  a  good  defense  to  an  action  for  an  assault  and 
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battery?  There  certainly  is  no  agreement  proved  by  the  evideDce 
in  this  case,  all  of  which  is  in  the  record,  that  one  was  to  fight  with, 
and  the  other  without,  a  knife;  but  we  do  not  find  it  necessary  to 
examine  the  evidence  further  than  to  see  and  say  that  it  was  suffi- 
oient  to  base  such  instructions  on. 

It  is  a  settled  doctrine  of  the  law,  that  if  one  be  attacked  he 
may  defend  himself,  using  no  more  force  than  may  be  necessary  to 
repel  the  attack;  but  should  he  go  beyond  this,  and  use  more  force 
than  necessary,  he  becomes  a  trespasser  himself,  and  his  assailant, 
though  first  in  the  wrong,  may  maintain  against  him  an  action  for 
damages.  Msher  v.  Bridges^  4  Blaokf.  618;  FhiUbrick  v,  Foster y 
4  Ind.  442;  Dole  v.  Mrekiney  85  N.  H.  503.  In  the  last  case  cited, 
which  was  an  action  to  recover  damages  for  an  injury  done  in  an 
affray,  the  court  say,  ^*  A  recovery  may  be  had  in  cross  actions  for 
the  same  affray,  by  the  party  assailed  for  the  assault  and  battery 
first  committed  on  him,  and  by  the  assailant  for  the  excess  of  force 
beyond  what  was  necessary." 

If  the  appellant  had  been  entirely  without  fault  when  the  appel- 
lee attacked  him,  but  in  defending  himself  had  used  an  excess  of 
force,  a  suit  for  damages  could  have  been  maintained  by  the  appellee 
for  the  excess,  although  he  was  the  first  in  the  wrong;  and  can  it 
be  said  or  held  that,  as  to  his  right  to  recover  damages  for  the  cut* 
ting  he  received,  he  is  placed  in  a  worse  situation  by  an  agreement 
to  fight  than  he  would  have  been  upon  an  tinprovoked  assault  upon 
an  innocent  man  ?  In  2  Greenl.  on  £v.,  §  85,  it  is  said,  ^'that  if  the 
injury  was  done  in  a  fight,  though  by  consent,  it  is  an  unjustifiable* 
bttttery;  the  proof  of  consent  being  admissible  only  in  mitigation  of 
damages."  In  JBottUer  v.  G  larky  cited  in  BuUer's  Nisi  Prius,  p.  16, 
Paskbr,  G  B.,  said,  *^  the  fighting  being  unlawful,  the  consent  of 
the  plaintiff  to  fight,  if  proved,  would  be  no  bar  to  his  action;  and 
that  he  was  entitled  to  a  verdict  for  the  injury  done  him."  In 
Matthew  v.  OUertoUy  Comb.  218,  it  is  held,  ''that  if  a  man  license 
another  to  beat  him,  such  license  is  void,  because  it  is  against  the 
peace."  In  SCotU  v.  Wren,  1  Hawks,  420,  it  was  held,  ''  that  a 
man  shall  not  recover  recompense  for  an  injury  received  by  his  own 
consent,  provided  the  act  from  which  the  injury  be  received  be 
lawful;  but  when  two  fight  by  consent,  and  one  is  beaten,  he  may 
recover  damages  for  the  injury,  because  the  fighting  is  illegal."  In 
the  case  of  JBeU  v.  Sdnslet/y  3  Jones  N.  C.  131,  the  court  held, 
*Hhat  one  may  recover  in  an  action  for  an  assault  and  battery,; 
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although  he  agreed  to  fight,  for  such  agreement  to  break  the  peace 
is  YoicL"  The  same  doctrine  is  held  ip  Logan  v.  Austin^  1  Stew. 
476,  and  in  DoU  v.  Brakine^  35  N.  H.  503. 

We  have  cited  enough  from  secular  or  human  laws  to  settle  this 
question;  but  we  will  add  one  more  authority,  to  show  that  this 
doctrine  is  not  modem  and  secular,  or  human  only,  but  that  it  is 
andeii€  an^  diVifie./  In  E^odtls.xx^  18,  19,  if  i^  Written  s  ^^  And  if 
men  stride'  together,  and  one  smite  another'  with  a  stone,  or  with 
his  fist "  (we  insert,  or  cut  him  with  a  knife),  "  and  he  die  not,  but 
keepeth  his  bed;  if  he  rise  again,  and  walk  about  upon  his  staff, 
then  shall  he  that  smote  him  be  quit;  only  he  shall  pay  for  the 
loss  of  his  time,  and  shall  ca^se  hicn  lo  he  thoroughly  healed." 

We  have  bestowed  no  limited  amount  of  consideration  on  the 
question  presented,  and  we  think  the  deduction  and  conclusion  to 
whicli  we  have  come,  are  fully  warranted  by  the  law  and  the  reason 
tfaereof ;  which  is,  that  an  agreement,  leave,  or  license,  to  do  an  act 
which  in  itself  is  unlawful,  forbidden  by  positive  law,  and  for  the 
doing  of  which  a  penalty  is  attached  and  denounced,  whether  a 
felony  or  a  misdemeanor,  is  no  defense  to  an  action  for  damages  by 
a  party  who  has  been  injured  by  the  doing  of  such  act,  though  he 
made  the  agreement,  gave  the  license,  leave  and  consent;  but  when 
the  mxmg  complained  of  is  not  forbidden  by  law,  though  it  may 
be  by  morals,  such  as  the  seduction  or  debauching  a  man's  wife  or 
daughter,  slander,  libel;  or  trespass  on  his  real  estate  or  to  his  per 
tonal  property,  agreement,  consent,  or  license,  is  a  good  defense. 

TJie  judgment  is  c^ffirmedy  mth  temper  cent  damages  and  costs. 

Vol.  V~sa 
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DovLBT,  appellant^  y.  TDfDAU.. 

(8IT«.48.) 

hk  an  actkmona  prominoiy  note,  it  appearing  that  tlia  agreement  was  lo  pay  In 

Confederate  money,  though  not  so  expressed  upon  the  Ihoe  of  the  imtramflnti 

KM  that  no  recoTeiy  could  be  had. 
AU,  also,  that  parol  evidence  was  admissible  to  show  that  the  real  undertaking 

was  that  the  note  should  be  paid  in  Confederate  money,  thou|^  not  so 

expressed  in  the  instrument 

AcnoN  by  S.  P.  Donley  against  John  A.  Tlndall  and  S.  E.  Camp- 
bell on  a  promissory  note.    The  note  is  as  follows: 

"« |ff,000.  Auguii  dd,  1868. 

'  *'  On  or  before  the  25th  day  of  December  next,  we  or  either  of  us,  promise  to 
pay  J.  M.  Britain,  or  bearer,  the  sum  of  $9,000,  value  received.  * 

«•  JOHN  A.  TINDALL. 

*«  8.  E.  CAMPBELL. 

••  JOHN  TINDALL.- 

John  Tlndall  was  dead  at  the  time  of  the  commenoement  of  this 
action,  in  1865.  It  appeared  that  the  note  was  given  in  considera* 
tion  of  a  steam  mill,  in  Texas,  purchased  by  defendant,  I.  A* 
Undall,  from  J.  M.  Britain,  the  payee. 

Parol  evidence  was  admitted  at  the  trial  to  show  that  the  note 
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was  intended  to  be  paid  in  Confederate  money,  to  which  plaintiff 
excepted.  Evidence  was  admitted,  also,  to  show  that  the  note  was 
held  by  Britain  nntil  after  due;  that  it  was  then  transferred  to  one 
Doty,  who  was  informed  at  the  time  that  it  was  payable  in  Confede- 
rate money;  that  one  Anderson  became  owner  of  the  note  in  1864 
nnder  the  belief  that  it  was  a  specie  demand,  and  that  when  said 
Anderson  inquired  of  Britain  in  regard  to  the  consideration  of  the 
note,  the  latter  informed  him  that  "  there  was  nothing  said  at  the  time 
of  the  transaction  about  taking  Confederate  money  in  payment  of 
the  note;"  that  said  Anderson  transferred  the  note  to  plaintiff  in 
payment  of  specie  indebtedness. 

Verdict  for  defendant.  Motion  for  new  trial  by  plaintiff  denied. 
Plaintiff  appealed. 

&  P.  Dovdey  (in  person),  for  appellant,  cited  Act  of  CongresSi 
April  2, 1792;  2  U.  S.  Dig.  pp.  204  to  807,  §§  2028,  2805,  and  cases 
there  cited;  Fletcher  v.  /Vci,  6  Cranch,  189;  Von  Hoffman  v. 
The  CUy  of  Quinq/f  4  Wall  585-65. 


M.  IMett  and  8.  A.  WUson^  for  appellee. 

Hamilton,  J.  In  this  and  other  cases  now  pending  in  this  court 
in  which  suits  were  brought  upon  written  obligations  for  money, 
without  specifying  either  coin  or  currency,  the  defense  has  been 
interposed  that  the  real  undertaking  was  to  pay  in  Confederate 
money,  or  that  the  consideration  for  which  the  obligation  was 
given  was  for  the  obligations  of  the  Confederate  States,  usually 
called  Confederate  money.  There  would  be  no  difficulty  in  the 
expression  by  the  court  of  a  unanimous  opinion,  if  the  facts  pleaded 
in  the  several  cases  appeared  upon  the  obligations  sued  on.  There 
is,  however,  a  difference  of  opinion  as  to  the  admissibility  of  such 
a  plea,  and  of  parol  proof  to  sustain  it. 

The  rule  contended  for  by  Mr.  Justice  Lindsbt  b,  I  think,  too 
stringent,  even  in  its  application  to  written  obligations  legal  in 
their  character,  and  altogether  untenable  when  the  contract  is 
illegal. 

There  can  be  no  controversy  as  to  the  general  principle  of  the 
admissibility  of  extrinsic  evidence  to  explain  written  instruments. 
The  uncertainty  and  ambiguity  of  wills  have  furnished  a  vast  num- 
ber of  examples  of  the  necessity  of  resorting  to  this  rule  for  theii 
true  interpretation. 
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Wigram  on  Extr.  Et.  59,  lays  down  this  proposition,  as  deduced 
from  the  English  cases :  ^'  Every  claimant  under  a  will  has  a  right 
to  require  that  a  court  of  construction,  in  the  execution  of  its  office, 
shall,  by  means  of  extrinsic  evidence,  place  itself  in  the  situation  of 
the  testator,  the  meaning  of  whose  language  it  is  called  upon  to 
declare f  and  in  the  preceding  page  says:  '^  there  seems  to  be  no 
material  distinction  between  wills  and  other  instruments  in  thia 
respect.''  This  principle  applies  also  in  case  of  uncertainty  as  to 
the  subject  or  object  of  a  deed,  as,  for  example,  where  an  estate  is 
conveyed  by  a  particular  name,  there  must  be  evidence  to  show 
what  land  is  known  by  the  name  used. 

The  general  rule  that  all  parol  agreements  and  negotiations 
touching  the  subject-matter  of  a  written  contract  between  the 
parties,  anterior  to  or  contemporaneous  with  the  execution  of  the 
instrument,  are  to  be  regarded  as  merged  in  it,  is  admitted. 

But  the  case  under  consideration  furnishes,  I  think,  by  long  and 
well-established  authority,  a  notable  exception  to  this  general  rule. 
There  is  no  difficulty  in  understanding  the  reason  why  the  general 
rule  does  not  apply  to  subsequent  agreements  by  parol  changing 
or  varying  the  terms  of  the  written  contract ;  they  are  not  within 
the  rule  because  they  did  not  exist  at  the  time  the  written  contract 
was  entered  into,  and  therefore  could  not  be  included,  the  law 
regarding  the  written  instrument  as  embracing  the  entire  contract 
Hs  understood  at  the  moment  of  its  execution.  But  this  is  only  pre- 
dicated of  contracts  legal  in  their  character,  and  the  rule  cannot  be 
invoked  to  cover,  protect,  enforce  or  give  effect  by  judicial  sanction 
to  such  contracts  as  may  be  shown  by  extrinsic  evidence  to  have 
been  entered  into  contrary  to  public  policy,  to  public  morals,  or 
other  cause  which,  if  expressed  upon  their  face,  would  stamp  them 
with  illegality. 

In  Cowen  Sc  Hill's  Notes  to  Phil.  Ev.,  part  2,  note  304,  it  is  said: 
"The  nile  confining  the  operation  of  parol  evidence  within  the 
limits  of  strict  exposition  or  interpretation  assumes  that  the  instru- 
ment has  a  legal  existence  and  is  valid."  ^'  Testimony  to  show  it 
to  be  void,  is  always  peitinent,  no  matter  who  are  the  parties  or  in 
what  court  the  question  arises."  Deeds,  however,  cannot  be 
avoided  on  all  the  grounds  which  apply  to  simple  contracts.  Hence, 
what  might  be  a  relevant  inquiry  as  to  the  latter  would  not  neoes- 
tarily  be  in  respect  to  the  former.    But  in  regard  to  UUgaUty  of 
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eoiudderation,  both  will  usually  be  found  to  stand  upon  the  same 
footing  in  this  particular.'^ 

It  is  not  my  puq)ose  (because  it  is  not  necessary  in  this  case)  to 
discuss  the  correctness  of  the  proposition  with  respect  to  deeds* 
There  are,  however,  a  number  of  respectable  authorities  in  its  sup- 
port. In  the  case  of  Dale  y.  Roosevelt^  0  Cowen  R.  310,  a  deed  was 
avoided  upon  proof  that  the  consideration  was  simoniacal ;  and  in 
other  cases  where  the  consideration  was  the  sale  of  an  office,  money 
won  at  play,  or  generally  for  anything  either  mala  in  «e,  mala  pro^ 
hibita,  contrary  to  public  policy ^  etc.,  etc 

So  it  was  expressly  held  in  the  case  of  Phelps  y.  Decker ^  10  Masa 
274.  In  that  case  it  was  broadly  laid  down  '^  that  by  the  conmion 
law  deeds  of  conveyance  or  other  deeds  made  contrary  to  the  pro- 
visions  of  a  general  statute,  or  for  an  unlawful  consideration,  or  to 
carry  into  effect  a  contract  unlawful  in  itself,  or  in  consequence  of 
any  prohibitory  statute,  are  void  ab  initio^  and  may  be  avoided  by 
plea;  or  on  the  general  issue  non  est  factum  the  illegality  may  be 
given  in  evidence." 

But  this  in  a  later  case  (11  Mass.  R.,  p.  376)  has  been  overruled, 
and  the  position  assumed  that  a  deed  of  conveyance  could  not,  as 
such,  be  avoided  by  a  party  on  the  ground  of  having  been  made  in 
consideration  of  a  felony  having  been  compounded.  But  the  dis- 
tinction is  clearly  drawn  between  bonds  and  contracts  sought  to  be 
enforced  and  actual  conveyances  of  lands  or  other  property. 

It  is  admitted  that  the  former  may  be  avoided,  but  the  latter,  it 
is  said,  "  are  to  be  treated  in  all  cases  as  actual  transfers,  so  far  as 
the  immediate  parties  are  concerned,  and  governed  by  the  same 
rule  as  the  payment  of  money  or  the  delivery  of  a  chattel." 

That  this  case  lays  down  the  correct  rule  I  am  well  satisfied. 
The  principle  inflexibly  observed  in  such  cases  is  that  courts  will 
neither  aid  in  the  execution  of  an  illegal  executory  contraxst  nor 
relieve  a  party  who  has  executed  it.  A  deed  is  not  a  bond  or 
simple  contract  which  remains  to  be  executed,  but  is  a  thing  done, 
and  when  done  contrary  to  the  prohibitions  of  the  law,  or  when  it 
consummates  an  illegal  contract,  the  law  leaves  the  party  executing 
it  to  the  consequences  of  his  illegal  act.  And  for  this  very  reason 
it  is  that  courts  will  permit  the  defense  of  illegality  to  be  made; 
not  certainly  for  the  purpose  of  aiding  or  benefiting  the  defendant, 
but  because  they  will  not  be  instruments  in  their  execution. 

In  the  case  of  The  Inhabitants  of  Worcester  v.  Eatony  1 1  Mass.  376^ 
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just  referred  to,  the  court,  after  reviewing  at  considerable  length 
the  English  authorities  upon  the  subject,  state  the  result  in  thin 
language :  ^'  It  appears,  then,  to  be  the  settled  law  in  England,  and 
we  are  satisfied  that  it  is  also  the  law  here,  that  where  two  parties 
agree  in  violating  the  laws  of  the  land,  the  courts  will  not  entertain 
the  claim  of  either  party  against  the  other  for  the  fruits  of  such  an 
unlawful  bargain.  If  one  holds  the  obligation  or  promise  of  the 
other  to  pay  him  money,  or  do  any  other  valuable  act,  on  account 
of  such  illegal  transaction,  the  parti/  defendant  may  eappose  the 
ncUure  of  the  transaction  to  the  courty  and  the  law  will  say,  ^  our 
forms  and  rules  are  established  to  protect  the  innocent  and  to  vin- 
dicate the  injured,  not  to  aid  offenders  in  the  execution  of  their 
unjust  projects;'  and  if  the  party  who  has  foolishly  paid  his  money 
repents  his  folly  and  brings  his  action  to  recover  it  back,  the  same 
law  will  say  to  him,  *  you  have  paid  the  price  of  your  wickedness, 
and  you  must  not  have  the  aid  of  the  law  to  rid  you  of  an  incon- 
venience which  is  a  suitable  punishment  of  your  offense.' " 

The  law  and  the  courts  which  administer  it  are  entirely  indif- 
ferent as  to  which  of  the  parties  to  an  illegal  contract  is  the  loser 
—  one  or  both,  it  matters  nothing.  If  it  be  a  suit  to  recover  money 
paid,  a  chattel  delivered,  or  real  property  conveyed  by  deed,  upon 
an  illegal  consideration,  the  rule  is  the  same  as  if  the  contract  had 
been  executory,  and  the  action  was  to  compel  payment,  delivery  or 
conveyance ;  in  either  case  the  halls  of  justice  are  closed  to  such  a 
litigant.  This  view  of  the  question,  it  seems,  is  not  satisfactory 
to  some  very  able  and  very  just  minds,  because  it  permits  a 
party  to  plead  his  own'  wrong  or  infamy,  as  the  case  may  be, 
and  thereby  obtain  an  unconscientious  advantage  over  his  adver- 
sary, from  whom,  perhaps,  he  has  received  some  valuable  considera- 
tion for  the  execution  of  the  instrument,  the  payment  of  which  he 
resists.  This  is  undoubtedly  true;  but  it  is  equally  true  that  the 
law  does  not  undertake  in  such  cases  to  settle  any  question  of  con- 
science as  between  the  parties.  The  courts  are  called  upon  to 
perform  a  higher  duty  than  to  settle  questions  of  honor  between 
wrong-doers;  they  are  to  protect  society  from  the  influence  of  con- 
tracts made  in  disregard  of  morality  —  the  public  weal  from  suffer- 
ing detriment  on  account  of  obligations  executed  in  violation  of 
law;  and  to  sustain,  defend  and  protect  the  government  in  its  full 
integrity  against  any  agreement,  undertaking  or  promise,  which  is 
''  nnded  in  whole  or  in  part  upon  or  in  consideration  of  anything 
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which  expressly  or  impliedly,  or  directly  or  indirectly,  denies  its 
full  and  complete  authority  as  sovereign  over  this  and  all  the  other 
States  of  the  Union.  The  parties  to  such  a  contract  are  presumed 
in  law  to  know  its  character  when  they  enter  into  it.  If  they 
speculate  upon  the  chances  of  the  failure  of  the  government  whose 
laws  they  disregard  and  whose  authority  they  contemn,  they  must 
now  learn  at  least  the  law  cannot  respect  that  which  is  illegal,  and 
that  courts  will  never  give  effect  to  a  contract  which  looks,  how 
ever  remotely  or  contingently,  to  the  destruction  of  the  government. 

This  character  of  case  is  very  unlike  that  in  which  a  party  seeks 
to  recover  hack  property,  or  to  evade  the  payment  of  money,  which 
was  conveyed  or  promised  fraudulently  as  to  creditors.  In  the 
latter  case  there  is  no  violation  X)f  law  in  the  act  itself;  that  is  to 
say,  the  contract  is  not  illegal  as  between  the  parties,  but  only  as 
to  creditors,  who  may  take  advantage  of  it. 

The  thing  conveyed  or  promised  is  legally  the  subject  of  contract, 
and  whether  with  or  without  consideration  may  be  sold  or  promised, 
and  when  the  question  of  recovering  back  property  thus  conveyed 
or  resisting  the  payment  of  money  promised  is  raised,  the  party 
who  conveyed  or  promised  will  not  be  heard  to  plead  his  intention 
to  defraud  his  creditors.  Society  has  no  interest  in  protecting  him 
against  his  intended  fraud  upon  his  creditors,  but  the  very  reverge, 
and  so  the  rule  is  ^hat  he  shall  not  be  permitted  to  deny  his  act. 

The  difference  is  that  in  the  one  case  the  suljef^mcUter  of  the 
contract  is  iUegaly  and  the  contract  cannot,  therefore,  be  enforced; 
whereas  in  the  other  the  subject-matter  is  legale  and  the  contract 
enforced  as  a  penalty  for  an  intended  fraud  upon  third  parties. 

Now,  it  is  admitted  by  those  who  differ  with  me  on  this  question 
that  if  the  character  of  the  agreement  as  pleaded  appeared  upon 
the  face  of  the  instrument,  there  could  be  no  question  in  that  case 
of  its  viciousness  and  condemnation.  I  have  stated  the  general 
rule  to  be  that  the  operation  of  parol  evidence  in  cases  of  written 
contracts  is  confined  within  the  strict  limits  of  exposition  or 
interpretation,  but  have  at  the  same  time  shown  that  this  rule  is 
based  upon  the  assumption  that  the  instrument  has  a  legai  existence, 
and  is  valid.  This  position  will  be  found  most  amply  sustained  in 
the  following  cases:  Mann  v.  JEckforcTs  McecutorSy  15  Wend.  518  ; 
Parker  v.  Parmaleey  20  John.  R  134  ;  Vrooman  v.  Ph^ps,  2  John, 
R.  177;  PaaUoti  v.  Popham^  9  East.  408.  See  also  the  authorkiei 
to  which  these  decisions  refer. 
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This  is  also  the  rule  laid  down  in  1  Story  on  Contracts,  §  941. 

These  authorities  in  deciding  that  the  real  natnre  of  the  trans- 
action may  be  shown,  as  it  respects  the  parties  to  the  eontract, 
applies  only  where  the  contract  is  in  some  way  sought  to  be 
enforced,  or  while  it  remains  executory.  "  A  party  to  an  illegal 
transaction  is  not  allowed  by  the  allegation  of  his  own  turpitude  to 
recover  back  what,  in  pursuance  of  a  fort)idden  bargain,  he  has 
delivered  to  the  other  party,  or  in  any  way  to  avoid  the  bargain 
when  once  executed;"  to  such  cases  the  maxim  in  pari  delieto 
portio  eat  conditio  defendentis  et  possidentis  applies. 

These  authorities  from  the  ablest  elementary  authors,  and  opinions 
in  numerous  cases  by  courts  of  the  highest  character,  are  not,  so 
far  as  I  have  seen,  seriously  controverted  anywhere,  and  I  must 
regard  their  exposition  of  the  law  upon  the  question  as  the  true 
one. 

Mr.  Justice  Likdbat,  in  his  opinion  in  this  case,  has  made  refer- 
ence to  the  seventh  section  of  ordinance  No.  11  of  l^e  convention 
of  1866,  which  he  supposes  is  relied  on  by  the  defendants  below  to 
authorize  the  plea  of  illegality.  The  section  provides  that  ^*  in  all 
suits  now  pending,  or  that  may  be  hereafter  instituted,  upon  con- 
tracts in  writing  made  since  the  2d  day  of  March,  1861,  and  prior 
to  the  2d  day  of  July,  1865,  payable  in  ^  dollars  and  cents,'  parol 
testimony  may  be  introduced  to  show  that  dollars  in  Oonfederate 
or  other  paper  currency  were  intended,  and  the  marketable  value 
thereof  at  the  time  of  maturity;  and  the  same  rule  shall  obtain 
when  such  currency  was  the  consideration  of  a  contract  which  is 
otherwise  valid." 

I  do  not  know  how  far  the  defendants  below  relied  upon  this  seo> 
tion  of  the  ordinance  to  support  the  plea ;  but  this  I  do  know,  that 
it  is  entirely  without  reference  to  this  ordinance  or  any  part  of  it 
that  I  regard  the  plea  as  good;  and  I  agree  with  my  learned  brother 
that  the  section  quoted  is  in  its  letter  and  purpose  in  conflict  with 
the  constitution  and  laws  of  the  United  States,  but  I  cannot  concur 
in  his  view  of  the  particular  provision  of  the  constitution  with 
which  it  conflicts,  to  wit:  the  last  clause  of  the  tenth  section  of  the 
first  article,  which,  among  other  things,  prohibits  the  States  from 
passing  any  *'  law  impairing  the  obligation  of  contracts."  It  must 
be  admitted  that  his  view  of  the  constitutional  objection  is  con- 
eistent  with  the  position  which  he  maintains  of  the  legality  of  the 
contract  sued  on  against  all  extrinsic  proof. 
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It  is  impossible  to  know  what  is  in  the  mind  of  the  convention 
precisely;  but  I  think  it  may  be  assumed  that  they  intended,  as  far 
ao  they  had  the  power,  to  anthorize  the  fact  of  Confederate  money 
as  the  consideration  of  the  contract  or  its  payment  in  discharge  of 
du  obligation  to  be  pleaded,  and  its  value  to  be  assessed  at  the  time 
of  maturity,  etc ;  and  that  the  effect  of  this  should  be  to  limit  the 
recovery  to  its  value  in  current  money.  Of  course,  if  my  learned 
brother  be  right,  then  this  authority  to  plead  the  fact  would  be 
repugnant  to  the  constitutional  provision  to  which  he  has  ref erred, 
provided  the  rule  of  construction  for  which  he  contends  touching 
the  validity  of  the  instrument  is  itself  under  the  protection  of  the 
constitution,  so  that  it  cannot  be  changed  or  in  any  manner  altered* 
The  view  which  I  have  taken  of  the  case  avoids  this  latter  inquiry. 
I  regard  legal  contracts,  and  none  others,  as  being  the  subjects  of 
protection  under  the  constitution  of  the  United  States  from  State 
interference,  and  cannot  conceive  that  an  illegal  atid  void  contract 
can  either  be  protected  by  the  one  or  impaired  by  the  other.  The 
seventh  section  of  the  ordinance  is  in  conflict  with  the  constitution, 
because  it  assumes  to  give  validity  to  illegal  contracts,  not  because 
it  seeks  to  impair  those  that  are  validy  and  because  it  seeks  to  give 
value  to  the  promises  of  a  confederation  of  States  entered  into  in 
hostility  to  the  national  authority  and  for  its  final  overthrow,  which 
promises  were  illegal  and  treasonable  in  their  character,  and  are 
not  susceptible  of  being  validated  by  any  power  in  the  government. 

The  judgment  is  affirmed* 

Lindsay,  J.,  delivered  a  dissenting  opinion. 

IToTB.— The  following  three  propoeltions  may  be  deduced  fh>in  the  dedfloiui  on  the  Admi^ 
Ability  of  parol  evidence : 

1.  Parol  evidence  is  admlasible  in  the  constroction  of  contracts,  to  define  the  nature  and 
qualities  of  the  sabject-matter,  the  sltaation  and  relatione  of  the  parties  and  all  the  sorronnd- 
Ing  clrcnmstances,  in  order  that  the  oonrt  may  put  themselves  in  the  places  of  the  parties, 
see  how  the  terms  of  the  instrument  affect  the  subject-matter,  and  ascertain  the  signification 
which  ought  to  be  given  to  any  phrase  or  term  in  the  contract  which  is  ambiguous  or  suscepti- 
ble of  more  than  one  intrepretation ;  and  this  although  the  result  of  the  evidence,  may  be  to 
contndict  the  usual  meaning  of  terms  and  phrases  need  in  the  contract.  See  Persch  v.  DUsk- 
totu,  1  Mason,  9;  Bradley  v.  Ths  WaahingUm^ete.^SUomPacka  Cb.,  18  Peters,  89;  Barry  v. 
SenneU,  7  Mete  854 ;  KniiffU  y.N.  E.  WonUd  Co.,  a  Cueh.  271 ;  Bainbridge  v.  Wade^  2  L.  J. 
R.  (N.  S.)  Q.  B.  7 ;  Lowry  v.  Adams,  22  Vt  160 ;  JVbjw  v.  Canjidd,  27  Id.  79 ;  Qtrrish  v.  Toum«* 
8  Oray,S2;  Bargmt  v.  Adanu,  8  id.  72;  Blossom  v.  OHffin^  18  N.  Y.  609;  BaU  v.  Dati$^  88 
N.  H.  560;  Price  v.  Monat,  11  C  B.  (N.  S.) ;  OriffiUu  v.  Sardendergh,  41  N.  Y.  468. 

2.  Parol  evidence  is  admissible  in  the  constraction  of  a  mercantile  contract  to  show  that 
phrases  or  terms  used  in  the  contract  have  acquired,  by  the  custom  of  the  locality,  or  \w  the 
fliage  of  trade,  a  peculiar  signification,  not  attaching  to  them  in  their  ordinary  use,  and  this, 
whether  the  phrases  or  terms  be  in  themselves  apparently  ambiguous  or  not.    Wigr.  on  Bztr . 
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Bt.  67;  S  Parsons  on  Contract,  48,  64:  Chaurand  ▼.  Angentine,  Peake,  48;  Ooehran  t.  JM- 
berg^  8  Esp.  N.  P.  181 ;  OoU  v.  C&m.  Ins.  Co.,  7  John.  885;  Barbery.  OaldtoeU,  3  Dana,  199  ; 
SmUh  y.  Wilton^  ZB.A  Adol.  7S8 ;  Hinlon  t.  Lotke,  5  Hill,  487 ;  Barton  ▼.  MeKdway,  SS  N.  J. 
166;  Brown  t.  .B^m^,  77  Eng.  Com.  L.  709;  Muera  v.  Walker,  84  IlL  188;  TUfikmu  y.  WboOt, 
16Md.  990;  Stewart  y.  SHUth^K  01.897;  .FUcA  v.  Carpentsr,^  Barb.  40;  MiOer  y.  Stsvens,  I 
Am.  Rep.  180;  100  Mass. 

8.  The  conTersationa  and  acta  of  the  parties  to  a  contract,  at  and  abont  the  time  of  tbe 
making  of  the  contract,  are  admissible  in  evidence  to  show  what  sense  the  parties  attached 
to  any  term  or  phrase  used  in  the  contract  which  is  in  itself  susceptible  of  more  than  one 
interpretation,  or  which,  viewed  in  the  light  of  the  evidence,  explanatory  of  the  subject-mat- 
ter, the  relations  of  the  parties,  and  the  surrounding  circumstances  may  reasonably  be  soi^ 
eeptlble  of  more  than  one  interpretation.  Birch  v.  Depeytter,  1  Stark.  167 ;  Oraufforit  ▼.  Jar- 
r^  9  Leigh.  680;  Gray  y.  Harper,  1  Story,  674;  Walrath  v.  Thompeon^  4  Hill,  900;  Sari  t. 
SammeU,  18  Vt  197;  liwieh  v.  Carhart^  1  Corns.  06;  Norton  v.  Woodruff,  9  id.  168; 
Almgren y.  DutJtih,  1  Seld.  98 ;  BarreU  y.  Stow,  16  HI.  428;  Macd^mald  v.  LonffboUom,  98 L.  J. 
R.  (N.  8.)  Q.  B.  998 ; Uuntford y.  OeiMng,lC.  B.  (N.  S.) 806;  Oantony,  Madigan,  15Wia.  144; 
Jtoir y.  Cbrfty,  87  Mo.  818;  Thorkngton  v.  AnUA,  8  WalL  1 ;  Stocpe  y.  AnlO,  1  Am.  Bspw 
86;  (100  MaM).— R0. 


Mnj.RB  €t  oLf  appellants,  y.  Bitrch. 

(89Tez.908.) 
Abatement  qf  nuisance — muntdpai  eorporaUan. 

In  aa  action  against  defendant,  for  pulling  down  and  remoying  plaintiffi*  ttray 
•table,  an  ordinance  of  the  town  council  ordering  such  remoyal  is  no  defenaei 
the  nuisance  not  being  caused  by  the  erection  itself  but  by  the  persons  who 
resorted  there. 

Action  by  Miller  and  '^rife  against  Burch  to  recoyer  damages 
occasioned  by  the  tearing  down  and  remoyal  of  plaintiffs'  liyery 
stable  by  defendant.  The  premises  had  been  left  unoccupied  and 
had  been  resorted  to  by  yarious  persons  as  a  *'  sink.''  The  town 
council,  thereupon,  declared  the  stable  a  nuisance  and  ordered  its 
sale  and  remoyal.  Plaintiffs  forbade  the  sale ;  but  the  sale  took 
place,  defendant  bought  the  building  and  tore  it  down  and  remoyed 
it,  regardless  of  notice  from  plaintiffs.  Verdict  for  defendant, 
judgment  thereon  ;  refusal  of  a  new  trial,  and  appeal  by  plaintiffs. 

Jones  ik  Sayera^  for  appellant,  cited  12  Pick.  184;  2  Barb.  104. 

J.  B.  HectoTy  for  appellee,  cited  17  Tex.  489;  27  id.  68,  and  oasei 
there  cited. 

Caldwbll,  J.  The  question  is,  whether  the  defendant,  sned  aa  a 
trespasser  for  pulling  down  and  remoying  plaintiffs'  livery  stable, 
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can  shelter  himself  under  an  ordinance  of  the  town  council  of  Bas- 
trop, which  ordered  the  sale  and  removal  of  the  stahle  as  a  nuisance. 

The  question  is  well  settled  that  a  corporation  can  exercise  no 
power  not  clearly  delegated  in  the  act  of  incorporation,  or  arising 
by  necessary  implication  out  of  some  delegated  power.  (Angell  <fe 
Ames  on  Corporations,  97.)  An  ordinance,  therefore,  not  war- 
ranted by  the  charter,  is  void,  and  can  furnish  no  justification  to 
persons  acting  under  its  authority.  (Sedgwick  on  Stat,  and  Cons. 
Law,  466  and  468;  Welch  v.  StoweUy  2  Doug.  Mich.  R.  323.) 

The  term  "  nuisance "  is  well  understood,  and  means,  literally, 
annoyance — anything  that  worketh  hurt,  inconvenience,  or  damago. 
(Blackstone,  3  Comm.  216;  Burditt  v.  Swemon^  17  Tex.  489.)  They 
arise  from  pursuing  particular  trades  in  populous  neighboi hoods; 
from  acts  of  public  indecency,  keeping  a  disorderly  house,  a  house 
of  ill-fame,  a  gaming  house,  a  livery  stable,  and  the  like.  (2  Bouv. 
248.) 

The  buildings  in  which  the  particular  trades  are  carried  on,  or 
the  houses  which  may  be  kept  in  a  disorderly  manner,  or  used  for 
unlawful  purposes,  are  not  per  ae  nuisances;  but  it  is  the  abuse  of 
them  only  which  constitutes  the  nuisance.  Burditt  v.  Suxmson^  17 
Tex.  489;  Dargan  v.  WaddeU,  Iredell  and  An.  R.  244;  Welch  v. 
Stowelly  2  Doug.  High.  R.  323.  The  property  in  these  tv3nementa 
is  protected  by  the  constitution  from  such  a  summary  process,  and 
oannot  be  taken  or  demolished  for  public  uses,  except  on  the 
award  of  competent  authority  and  compensation  therefor.  Sedg. 
on  Stat,  and  Cons.  Law,  464. 

If  the  common  council  may  make  such  an  ordinance  in  respect  to 
the  comparatively  valueless  stable  of  the  plaintiff,  why  not  a  like 
one  be  executed  on  the  most  elegant  and  costly  edifice  in  the  town, 
provided  it  should  be  used  for  some  vicious  or  profligate  purpose, 
and  that,  too,  without  the  knowledge  or  consent  of  the  owner  ? 

In  the  case  before  us  the  nuisance  was  not  caused  by  tbe  erection 
itself,  but  by  the  persons  who  resorted  there,  and  the  municipal 
authorities  are  armed  with  sufilcient  power  to  suppress  tb.3  nuisance 
without  resorting  to  the  demolition  of  the  building. 

We  are  of  opinion,  therefore,  that  the  court  erred  ia  charging 
that  if  the  jury  ^'believe  from  the  evidence  that  th<j  board  of 
mayor  and  aldermen,  by  ordinance  and  resolution,  condemned  the 
said  stable  as  a  nuisance,  and  that  in  pursuance  of  this  i*uthority  to 
abate  the  same  the  stable  was  sold  to  the  defendai  i,  in  which 
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eyent  you  will  find  for  the  defendant,'*  for  which  error  the  jndg< 
ment  is  reversed  and  new  trial  awarded. 

Beversed  and  remanded^ 


Habdook  ei  oL^  appellants,  y.  Oboohsbok. 

( 81  Tex.  fTB. ) 
Bminenhip — turte  givm  by  one  partner  (tfUr  dtnoluttffiL 

▲  promiBsoiy  note  given  after  the  dissoltition  of  a  partnership,  by  one  partner, 
without  the  authority  of  the  other,  does  not  bind  such  other,  although  given 
in  the  partnership  name  and  for  a  partnership  debt 

Action  by  Haddock,  Reed  &  Co.,  against  Crocheron,  as  member 
of  the  former  firm  of  Dimon  &  Crocheron,  on  two  promissory  notes, 
dated  February  24,  1860,  and  signed  ^^  Dimon  &  Crocheron,  in 
liquidation."  The  answer  set  up  that  the  notes  were  made  by  Dimon, 
after  the  dissolution  of  the  partnership,  without  defendant's  autho- 
rity. The  amended  petition  then  set  forth  a  note  of  the  firm  of 
Dimon  &  Crocheron,  made  in  1857,  before  the  dissolution,  and  for 
a  balance  due  on  which  the  note  in  suit  was  alleged  to  be  giyeo. 
To  this  the  defendant  pleaded  the  statute  of  limitations.  At  the 
trial  the  book-keeper  of  plaintiff  was  called  to  prove  the  state  of 
accounts  between  them  and  Dimon  &  Crocheron,  but  his  evidenoa 
was  excluded.  Plaintiff  excepted.  Judgment  for  defendant;  new 
trial  refused,  and  appeal  by  plaintiffs. 

Hancock  <k  Weaty  for  appellants,  cited  7  Mass.  123;  18  Wend. 
505;  8  N.  H.  348;  3  East.  104;  1  Chitty,  PL,  p.  105. 

A,  D,  Mc  GuinniSy  for  appellee. 

Lindsay,  J.  There  is  really  but  a  single  question  presented  for 
our  consideration  by  this  record,  and  that  is,  can  one  partner,  after 
a  dissolution  of  the  partnership,  by  a  novation  genercUy  or  by  a  new 
engagement  with  his  creditor,  in  consideration  of  being  discharged 
and  released  from  a  liability,  contracted  during  the  existence  of  the 
firm,  bind  the  retired  partner  by  such  new  engagement  or  new  oVli* 
gation  ?    This  is  not  now  an  open  question  in  this  State.    In  Speake 
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Y.  White^  14  Tex.  R.  868,  it  was  decided  that  ^Hhe  aoknowledgment 
of  an  antecedent  indebtedness  by  one  partner,  after  dissolntion,  did 
not  bind  the  firm."  In  White  v.  Tudor^  24  Tex.  R  641,  it  is  even 
held  that  a  general  anthority  to  one  partner,  after  dissolution),  to 
settle  the  business  of  the  firm,  does  not  warrant  him  to  '*  gr/e  a 
note  in  the  name  of  the  firm  for  a  firm  debt,  or  to  renew  one  given 
before  the  dissolution.'*  This  general  conclusion,  and  these  aatho- 
litative  decisions,  upon  the  vital  point  in  this  case,  supersede  the 
necessity  of  investigating  the  propriety  of  the  exclusion  of  the  tes- 
timony in  relation  to  the  entries  in  the  books  of  the  creditor.  For 
the  proof,  if  it  had  been  admitted,  would  only  have  conduced  to 
prove  that  the  partner  had  executed  new  notes,  after  dissolution, 
jfor  an  existing  obligation  of  the  firm,  which  would  not  be  binding 
upon  the  retired  partner,  according  to  the  decisions  of  this  court 
Nor  does  the  fact  of  the  want  of  knowledge  of  the  dissolution  in  the 
creditor,  up  to  the  time  of  the  giving  of  the  new  obligation,  alter 
the  force  and  efiTect  of  this  new  arrangement,  since  the  knowledge 
was  necessarily  brought  home  to  him,  at  the  time  of  the  arrange- 
ment, by  the  contracting  partner's  signing  the  firm  name  "  in  liqui- 
dation."   The  judgment  of  the  District  Court  is,  therefore,  affirmed. 

Judgment  affirmed. 


Bftohib,  appellant,  v.  Swbbt  et  oL 

(  SI  Tex.  888. ) 

^vmimory  note — payrnerU  in  Confederate  mtmey  —  exeeuied  iUefftU  eaniraei. 

In  an  action  by  the  payee  of  a  promissoiy  note  against  the  maker,  it  appeared 
that  the  note  Mras  made  in  1850,  and  that  in  1862  the  plaintiff  voluntarily 
Borrendered  the  note  to  the  defendant,  and  received  the  amount  called  for  in 
Confederate  money.  Meld,  that  plaintiff  conld  not  recover,  although  the 
money  received  in  payment  was  illegal  and  worthless. 

Action  by  Ritchie,  payee,  against  Sweet  et  al.y  makers  of  a  pro- 
missory note,  made  November  14,  1869,  for  $6,500.  The  defense 
was  that  the  note  had  been  paid.  It  seems  that  in  1862,  the  plain- 
tiff received  the  amount  called  for  in  the  note  in  Confederate  money, 
and  surrendered  it  to  defendants.  Ritchie  died  pendente  lite^  and 
his  widow,  Fanny  Ritchie,   as    administratrix,  was  substituted. 
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i^laintiff  claimed  that  the  surrender  of  the  note  was  made  under 
duress,  and  evidence  was  allowed  to  go  to  the  jury  on  this  point. 
The  jury  found  no  duress  and  judgment  was  rendered  for  defend- 
ants. 

Plaintiff  appealed. 

G.  W.  Paschal  <t  San,  for  appellant,  cited  Ormoold  v.  Wadrinff* 
icuy  Id  John.  489;  Peltz  v.  Zangy  40  Miss.  536,  and  other  oases. 

JET.  P.  Brewster,  for  appellees. 

MoBBELL,  C.  J.  Suit  by  the  payee  of  a  note  against  the  maker*. 
Answer  of  the  defendant  that  he  owes  nothing.  Amended  petition 
states  that  in  1862  the  plaintiff  surrendered  the  note  to  defendant, 
and  received  the  amount  called  for  in  Confederate  money — ^that 
this  was  no  payment,  because  :  First,  it  was  received  through 
duress;  second,  it  was  a  worthless,  spurious,  void,  illegal,  uncon- 
stitutional, treasonable  and  rebellious  currency. 

The  judge  charged  the  jury:  First,  that  a  voluntary  reception 
of  the  Confederate  money,  in  full  payment  of  the  note  by  the  payee, 
would  be  good  payment.  Second,  that  if  the  plaintiff  received 
the  Confederate  note  through  duress,  it  was  no  payment;  duress 
was  defined  to  be  a  fear  of  the  military  authorities,  alleged  in  the 
petition  as  the  duress. . 

The  jury  found  for  the  defendant  upon  the  second  charge  given. 

Plaintiff  appeals,  and  as  there  is  no  pretense  but  that  the  jury 
were  fully  authorized  to  find  for  the  defendant  upon  the  testimony, 
the  legality  of  the  first  charge  is  regarded  by  the  plaintiff  as 
erroneous. 

That  Confederate  money  was,  in  the  language  of  plaintiff,  illegal, 
unconstitutional,  treasonable  and  rebellious,  may  be  assumed  as 
correct.  It  has  been  repeatedly  decided  by  this  court  that  an 
executory  contract,  the  performance  of  which,  or  the  consideration 
of  which,  was  Confederate  money,  would  not  be  considered  legal, 
and  whenever  any  party  has  called  upon  this  court  for  the  enforce- 
ment of  a  contract,  which,  upon  its  face  or  by  testimony,  is  made 
to  appear  was  based  upon  Confederate  money  as  a  consideration, 
or  to  be  executed  and  fulfilled  by  the  payment  of  it,  he  has  univer- 
sally received  no  favor,  and  has  been  taxed  with  all  the  costs  ol 
court.     As  the  courts  of  other  States  have  agreed  with  the  deci^ 
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ions  of  this  conrt  herein,  we  have  no  doubt  of  the  correctness  of 
oar  opinions,  and  see  no  cause  to  alter  our  decisions  herein.  The 
reason  why  the  court  will  not  enforce  an  illegal  contract  is,  that 
they  will  not  be  the  handmaids  to  what  is  subversive  of  law — 
that  courts  are  courts  of  law,  and  not  courts  of  or  for  illegality. 
And,  for  this  very  reason,  courts  will  not  lend  their  aid  to  rescind 
an  illegal  executed  contract. 

It  is  admitted  that  the  executory  contract  made  by  the  parties 
was  legal,  but  it  is  insisted  by  one  party  that  because  this  legal 
executory  contract  was  abolished,  and  an  illegal  executed  contract 
was  substituted  therefor,  that  both  parties  were  guilty  of  an  illegal 
act,  and,  therefore,  the  courts  should  lend  their  aid  to  rescue  him 
from  his  own  illegal  acts,  voluntarily  made.  This  is  virtually  call* 
ing  upon  the  court  to  make  a  contract  for  the  parties  different  from 
the  one  they  made  themselves.  When  the  maker  of  the  note, 
in  consideration  of  six  thousand  dollars  received  from  the  payee, 
promised  to  repay  this  sum  at  a  specified  time,  with  twelve  per  cent 
per  annum  interest,  a  contract  was  made,  executed  by  the  payee 
and  executory  on  the  part  of  the  maker  of  the  note.  It  was  in 
the  power  of  the  payee  of  the  note  to  insist  upon  the  execution  of 
this  contract,  and  the  courts  would  lend  their  aid  in  enforcing  its 
performance.  But  it  was  also  in  the  power  of  the  parties  to  aban- 
d:n  that  contract,  by  the  substitution  of  a  new  executory  or 
executed  contract  in  lieu  thereof;  and  if  this  was  done  voluntarily, 
freely,  without  compulsion,  fraud,  or  any  of  those  incidents  or 
other  attendant  circumstances  that  authorize  a  court  to  interpose 
its  power,  the  parties  are  estopped  by  their  own  acts.  In  the  case 
before  the  court,  Ritchie  was  authorized  to  receive  the  money 
called  for  by  the  note,  and  it  was  in  his  power  to  make  a  gift  of 
the  note  either  to  the  maker  or  any  other  person,  or  exchange  it 
with  either  the  maker  or  any  other  person  for  any  other  commodity 
that  might  be  agreed  on  by  the  parties.  The  allegation  in  the 
petition  that  ^^the  payment  of  the  note  in  Confederate  treasury 
notes  was  with  spurious,  void,  illegal,  unconstitutional,  treasonable 
and  rebellious  currency,  and,  therefore,  such  pretended  judgment 
was  worthless,  fraudulent  and  void;  and  now  petitioner  brings 
back  and  tenders  to  the  defendants  the  full  amount  of  such  treasury 
notes,  and  interest  thereon,  and  brings  them  into  court  and  prays 
that  said  note  be  delivered  back  to  her,"  etc.,  is  simply  stating  that 
plaintiff  did  not  act  with  either  patriotism,  wisdom,  or  in  compli- 
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aace  with  the  lav,  and  calls  upon  the  court  to  relieve  the  plaintiff 
of  his  own  rebellious,  foolish  and  illegal  acts,  voluntarily  made. 
The  counsel  for  the  appellant  and  plaintiff  makes  a  very  excellent 
argument  to  substantiate  the  decision  made  by  this  court  in  Smith 
V.  Smith,  Ziinder  v.  JBarbee^  Mc  Gehee  v.  Goodman,  and  Donley  v. 
ItndaU  all  based  upon  the  maxim  ex  dolo  mcUo  mm  oritur  actio, 
but  he  does  not  seem  to  realize  that,  in  complying  with  his  request, 
we  should  virtually  overrule  those  decisions.  Plaintiff  admits  that 
if  ^*  the  whole  transaction  rested  upon  the  voluntary  exchange  of 
gold  for  Confederate  notes,  both  parties  being  particepe  criminis, 
Ritchie  could  not  recover  back  his  gold.'* 

The  learned  counsel  states  the  whole  case  in  a  nutshell  The  note 
of  Sweet,  which  Ritchie  held,  called  for  six  thousand  dollars  in 
gold,  and  stood  in  the  place  of  so  much  gold  —  by  the  aid  of  the 
courts  was  convertible  into  gold.  This  note,  or  what  it  represented, 
was  voluntarily  exchanged  by  Ritchie  for  Confederate  notes.  The 
transaction  was  complete  in  itsel£  It  was  an  executed  contract, 
and  needed  no  confirmation,  and  admitting  that  the  contract  was 
liable  to  the  epithets  applied  to  it  by  the  counsel,  it  was  the  volun- 
tary contract  of  the  parties,  and  ex  dolo  malo  non  oritur  actio. 

The  plaintiff's  argument  assumes  that  the  transaction  between 
the  parties,  whereby  Ritchie  received  the  Confederate  currency  in 
exchange  of  the  note,  was  ill^al,  and  therefore  a*nullity,  and  the 
parties  to  be  regarded  in  their  attitude  of  debtor  and  creditor,  aa 
if  this  transaction  had  never  existed.  Upon  this  he  bases  his  argu- 
ment. As  we  have  endeavored  to  show,  such  is  not  the  position 
that  the  plaintiff  has  assumed,  unless  he  was  acting  under  duress. 
This  brings  us  to  the  second  charge  of  the  court,  and  was  in  fact 
the  only  question  that  could  arise  by  the  pleadings.  The  testimony 
was  subjected  to  the  jury,  whose  special  province  it  was  to  say 
whether  Ritchie  was  acting  freely  or  by  duress  or  fear.  Their  ver^ 
diet  negatived  duress  or  fear,  and  leaves  the  parties  entirely  free  to 
make  the  contract.  They  made  the  contract  and  simultaneously 
executed  it.  K,  as  the  plaintiff  alleges,  it  was  ^  illegal,  rebellions, 
anoonstitutional  and  treasonable,"  he  must  be  governed  by  th« 
Uw  maxim  nemo  dUeganB  suum  turpetudinem  audiendus. 

The  judgment  is  affirmed. 

.Affitfiwdt 
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KiLLOUGH  y.  Alford,  appellant. 

(8IT«s.tfr.) 
Prominory  note — leffol  tender  notee, 

▲  pranlnofy  note  payable  in  ^'gold  coin  or  the  eqnirfdent  thoeof  in  United 
Btatee  legal  tender  notes,**  is  completely  discliarged  by  a  payment  in  l^gal 
tender  notes,  dollar  for  dollar. 

Action  by  J.  G.  Killongh,  gaardian,  against  Alford,  administra- 
tor, etc.,  on  a  promissory  note.    The  facts  are  stated  in  the  opinion. 


-,  for  appellant. 


W.  H,  Jarmanj  for  appellee. 

Walkeb,  J.  The  defendant  in  the  appeal,  as  the  gnardian  of 
Sasan  Hnnley,  on  the  20th  of  April,  1868,  filed  his  petition  in  the 
ooonty  conrt  of  Fayette  county,  praying  for  an  order  to  sell  land 
ritoated  in  Wharton  county,  and  which  land  had  been  deeded  in 
tmst  to  N.  W.  Frayson  by  Samuel  J.  Potter  and  his  wife,  L.  A. 
Potter,  whilst  living,  to  secure  the  payment  of  a  certain  promissory 
note,  which  reads  as  follows: 

*  $750.00.  "  La  Orange,  Texas,  March  8,  1867. 

"  Twelve  months  after  date  we  promise  to  pay  J.  G.  KiUough,  guardian  of  the 
estate  of  Susan  G.  Hunley,  or  order,  the  sum  of  seyen  hundred  and  fidy  dol- 
lan,  with  twelre  per  cent  interest  from  this  date,  payable  in  gold  coin,  or  the 
eqairalent  thereof  in  United  States  legal  tender  notes. 

(Signed)  "  SAMUEL  J.  POTTER 

"L.  A.  POTrEJt»» 

Potter  and  wife  both  being  dead,  their  administrator  is  made 
defendant.  The  note  and  deed  of  trust  were  presented  to  the 
.  administrator,  regularly  probated,  and  by  him  accepted  for  pay- 
ment. The  county  conrt  afterward  ordered  the  land  described  in  the 
trost  deed  sold  '^for  cash."  This  order  was  appealed  from  by  Pot- 
ter's administrator,  and  the  cause  taken  to  the  district  court;  and 
at  the  fall  term  of  that  court  for  the  year  1868,  the  decree  of  the 
eounty  court  was  affirmed,  and  from  this  decree  Alford,  Potters 
administrator,  again  appealed. 
It  is  now  insisted  by  the  counsel  for  the  appellee,  that  this  is  a 

Vol.  v.— 82 
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delay  case;  that  damages  should  be  given  for  the  delay.  And  we 
should  probably  so  regard  the  case  and  order  accordingly,  but 
counsel  themselves  insist  that  the  decree  of  the  court  below 
should  be  reformed,  and  upon  the  authority  of  Sransan  v.  Hodea^ 
7  Wallace,  229,  we  should,  upon  the  terms  and  tenor  of  the  origi- 
nal  note,  order  the  land  sold  for  gold  coin  or  its  equivalent  in 
United  States  legal  tender  notes.  This  court,  notwithstanding  the 
most  respectable  and  high  authority  of  the  case  referred  to,  is  not 
prepared  to  overrule  its  own  decisions.  See  Shato  v.  Thmalerj  80 
Tex.  390.  But  it  is  not  necessary  for  us  to  combat  the  authority 
of  Bronaon  v.  JRodea,  We  shall  rather  count  upon  some  of  its  doo> 
trine  to  sustain  our  own  opinion  in  this  case. 

The  chief  justice  decides  the  case,  and  the  points  decided  are, 
that  '^  a  bond  given  in  December,  1851,  for  the  payment  of  a  certain 
sum  in  gold  and  silver  coin,  lawful  money  of  the  United  States, 
with  interest  also  in  coin  at  a  rate  specified  until  repayment,  cannot 
be  discharged  by  a  tender  of  United  States  notes,  issued  under  the 
loan  and  currency  acts  of  1802  and  1803,  and  by  them  declared  to 
be  lawful  money  and  a  legal  tender  for  the  payment  of  debts. 

2.  ^*  When  obligations  made  payable  in  coin  are  sued  upon,  judg- 
ment may  be  entered  for  coined  dollars  and  parts  of  dollars."  The 
decision  in  this  case  is  arrived  at  by  knowing  from  the  hypothesis 
that  we  have  two  distinct  kinds  of  money  authorized  by  law  to  be 
treated  as  legal  tender;  that  the  laws  of  Congress  making  gold  and 
silver  coin  a  legal  tender  were  not  repealed  by  the  loan  and  cur> 
rency  acts  of  1802  and  1803;  and  that  we  therefore  must  recognize 
the  very  anomalous  fact  that  by  law  we  have  both  coin  and  paper 
legal  tender.  And  now,  by  the  authority  of  this  case,  what  are 
the  legal  tenders  ?    Gold  and  silver  coin  and  legal  tender  notes. 

The  note  given  by  Potter  and  wife,  which  becomes  the  subject 
matter  of  litigation  here,  is,  by  its  own  terms,  to  be  paid  in  gold 
coin,  or  **  its  equivalent  in  legal  tender  notes."  Now  gold  is  legal 
tender,  and  so  are  these  notes.  Things  which  are  equal  to  the 
same  are  equal  to  each  other.  The  parties  may  have  meant,  we 
admit,  that  if  gold  coin  was  not  paid  in  satisfaction  of  this  debt, 
then  legal  tender  notes  to  an  amount  equal  in  commercial  value  to 
so  many  gold  dollars  and  cents  should  be  paid;  but  any  other  money 
might  have  been  made  to  answer  in  payment,  if  this  had  been  the 
intention  of  the  parties. 

We  seek  to  place  the  true  legal  construction  upon  this  3ontract| 
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and  we  therefore  hold  that  for  the  payment  of  this  note,  legal  ten- 
der notes  of  the  United  States  are  the  equivalent  to  gold  coin,  dollar 
for  dollar;  and  the  debt  may  be  so  discharged  by  this  payment. 

Bat  in  this  case  we  cannot  see  how  we  can  do  more  than  affirm 
the  judgment  of  the  court  below,  and  it  is  accordingly  done. 


Shbbok,  appellant,  v.  Shbsok. 

(81  Tex.  918. ) 

Mamiage  and  dinoree —  eof^/Uei  of  Ahm. 

A  mident  Df  Mexico  married  a  wife  in  Texas,  and  took  her  to  his  home.  She 
redded  with  him  for  two  years,  when  she  came  to  Texas  and  instituted  pro- 
oeedings  for  diyorce  against  him  for  cruel  treatment  He  appeared  and 
defended.  Edd^  that  the  divorce  might  be  granted,  although  similar  causes 
might  not  be  ground  for  divorce  in  Mexico. 

Action  for  divorce  brought  by  Adela  Shreck  against  F.  SohreolL 
The  facts  are  sufficiently  stated  in  the  opinion. 

BaUinger^  Jack  A  MoU,  for  appellant 

A^  H.  WiUie^  for  appellee. 

LiNDBAY,  J.  This  was  a  suit  for  divorce,  brought  by  the  wife 
against  the  husband  for  such  alleged  excesses,  cruel  treatment,  and 
outrages,  all  combined,  as  to  render  the  continuance  of  the  matri* 
monial  relation  insupportable.  The  parties  were  married  in  the 
city  of  Brownsville,  in  the  State  of  Texas,  and  immediately  estab- 
lished their  domicile  in  the  city  of  Matamoras,  in  the  republic  of 
Mexico.  Because  of  the  imputed  wrongs  and  injuries,  the  wife 
returned  to  the  house  of  her  parents  in  Brownsville,  and  there 
instituted  her  suit.  The  divorce  was  decreed  by  the  district  court 
of  Cameron  county,  the  jury  finding,  under  the  charge  of  the  judge, 
all  the  material  allegations  in  the  plaintiffs  petition  to  be  true. 

Three  grounds  are  mainly  relied  upon  by  the  appellant  to  show 
the  invalidity  of  the  decree,  and  for  which  its  reversal  is  asked.  1. 
The  want  of  jurisdiction  in  the  court  pronouncing  it     2.  The 
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insuffioiency  of  the  evidence  to  establish  the  ezistenoe  of  the  statu- 
tory causes  relied  upon  to  warrant  it.  3.  The  improper  charge  ot 
the  court,  which,  it  is  supposed,  might  have  mided  the  jury,  and 
superinduced  a  false  finding. 

1.  It  is  certainly  a  general  principle,  that,  in  judicial  action  upon 
contracts,  the  law  of  the  place  where  the  contract  was  made  governs 
in  determining  its  construction,  obligation  and  enforcement,  its 
validity  or  invalidity,  unless  it  be  in  express  conflict  with  the  law  of 
the  forum;  or  unless  it  was  entered  into  to  be  performed  in  another 
country.  This  principle  is  a  general  one,  though  not  of  universal 
application.  The  contract  of  marriage  being  mi  generis,  may  be 
regarded  as  an  exception  to  the  universality  of  the  rule;  as  also 
such  contracts  as  are  against  the  interests  of  morality  and  religion, 
which  each  independent  municipal  authority  must  judge  of  and 
determine  according  to  its  convictions  of  what  will  best  promote  its 
own  social  happiness  and  welfare.  In  this  case  the  marriage  con- 
tract was  entered  into  in  the  State  of  Texas,  but  with  a  view  to  the 
fulfillment  of  its  obligations  and  the  discharge  of  its  duties  in  the 
republic  of  Mexico,  the  domicile  of  the  husband.  The  principle  is 
equally  well  recognized  that  the  domicile  of  the  husband  is  the 
domicile  of  the  wife,  and  the  same  causes  for  divorce  may  not  exist 
in  Mexico  as  do  exist  in  Texas. 

In  our  peculiar  system  of  an  interconmiunion  of  States,  the  doc- 
trine seems  to  be  well  established  that  the  law  of  the  place  of  the 
actual  bona  fide  domicile  of  the  parties  gives  jurisdiction  to  decree 
a  divorce  for  any  cause  allowed  by  the  local  law,  irrespective  of  the 
law  of  the  place  of  the  marriage,  or  of  the  place  of  the  violation  of 
the  obligations  of  that  civil  relation.  But  there  is  no  such  inter- 
conununion  between  the  States  of  Mexico  and  Texas.  And  even  in 
the  American  States  it  is  said  by  Justice  Stobt  in  his  Conflict  of 
Laws,  that  '^  what  would  be  the  effect  of  a  marriage  in  Connecticut, 
a  subsequent  bona  fide  change  of  domicile  to  New  York,  and  then  a 
divorce  in  Connecticut,  both  parties  appearing  in  the  suit,  remains 
as  yet  undecided."  Nor  has  this  court  been  able  to  find  a  case, 
determined  in  any  American  court,  since  this  annunciation  by  the 
learned  commentator.  It  is  the  precise  point  presented  for  deter- 
mination by  this  record,  with  the  simple  variance  in  the  relations 
of  Mexico  and  Texas,  and  of  the  several  American  States  among 
themselves.  In  all  Christian  Protestant  countries,  however,  a  maiv 
riage  contract,  according  to  the  laws  of  one  State,  is  held  valid  in 
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every  other.  Bat  the  right,  the  duty,  and  the  obligation  of  every 
State  to  guard  and  protect  the  interest  of  its  own  morality  and 
reli^on,  will  warrant  it,  upon  the  principles  of  natural  justice,  while 
acknowledging  the  validity  of  the  contract  formed  in  other  juris- 
dictions, to  relieve  its  own  citizens  from  its  obligation,  when  the 
causes  prescribed  by  its  authority  to  work  its  dissolution  are  made 
manifest  in  its  own  tribunals.  The  wife  was  a  citizen  of  Texas  at 
the  time  of  her  marriage.  The  contract  was  made  in  Texas.  When 
aggrieved  beyond  the  measure  of  civil  endurance,  she  sought  an 
asylum  in  the  government  under  which  she  was  bom,  changed  her 
domicile,  and  renewed  her  suspended  allegiance,  that  she  might  find 
protection  against  injury  and  wrong.  Unless  there  was  some  develop- 
ment that  this  was  done  coUusively,  and  in  fraud  of  the  law;  if  the 
causes  charged  did  actually  exist,  the  relief  and  protection  ought  to 
have  been  extended,  and  the  jurisdiction  of  the  court  attached  to 
the  cause,  and  was  acquired  by  the  appearance  of  the  husband  in 
defense. 

2.  The  court  does  not  deem  it  nec^essary  to  enter  into  any  special 
commentary  upon  the  evidence  adduced  to  show  the  existence  of 
the  statutory  causes  for  the  divorce.  It  is  enough  to  say  if  the 
excesses,  cruel  treatment  and  outrages  affected  the  wife,  directly 
and  personally,  in  mind  or  body,  they  fall  within  the  scope  and  pur- 
pose of  the  statute,  and  are  such  causes  as  were  intended  to  be 
relieved  against  by  granting  a  divorce.  As  long  as  the  husband  is 
kind  and  gentle,  generous,  tender  and  affectionate  towards  his  wife, 
whatever  he  may  be  to  others,  and  however  ignominious  and 
degraded  he  may  be  in  the  estimation  of  others,  it  is  the  policy  of  the 
law  and  the  true  interest  of  society  that  no  toleration  should  be 
given  to  the  dissolution  of  the  connection.  He  may  be  a  corsair,  a 
brigand,  the  vilest  of  the  vile,  yet  if  he  treats  the  wife  of  his  bosom 
with  gentleness,  with  kindness,  with  affection,  he  is  "  not  guilty  of 
the  excesses,  the  cruel  treatment,  or  outrages  ^  contemplated  by  the 
statute.  This  excess,  cruel  treatment  and  outrage  must  affect  the 
wife  directly  and  personally,  and  not  mediately  or  remotely.  Unless 
she  is  so  affected,  in  body  or  in  spirit,  duty  enjoins  forbearance  and 
submission,  and  the  fostering  of  the  sentiment  expressed  in  the  disi 
tidi  of  the  poet : 

**  I  know  not,  I  ask  not,  if  guilt's  in  that  heart, 
I  but  know  that  I  love  thee,  whatever  thou  art** 

The  mutual  cultivation  and  encouragement  of  this  sentiment  by 
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both  parties,  when  the  marriage  relation  is  once  established,  would 
effectually  obviate  all  domestic  broils,  and  dispense  with  the  desig- 
nation of  any  causes  for  divorce  by  the  lawgiver.  But,  as  this 
arcadian  devotion  seems  unattainable  in  the  general  depravity  of 
the  age,  the  whips  and  scourges  of  the  law  must  be  applied  to  the 
unruly  passions  of  mankind,  in  order  to  shield  and  protect  the  weak 
and  the  innocent  from  the  brutality  of  the  wicked  and  depraved. 
The  view  of  the  law  taken  by  this  court  in  the  case  of  Shannan  v. 
Shannanj  1 8  Tex.,  is  in  harmony  with  the  opinion  here  expressed. 
(The  remainder  of  the  opinion  disposes  of  a  question  of  practice.) 

The  judgment  of  the  court  is  affirmed. 

Judfftneni  cfffbrmed. 


Spsnobb,  appellant,  y.  Bbowsb. 

(ttTez.688.) 

OorUraet — intereit  an  debts  in  tmetf  uar — eMiftar. 

loterest  contlnuet  to  ran  in  time  of  civil  war  on  debts  due  from  a  dtisen  of  one 
belligerent,  to  a  citizen  of  the  other. 

Acnojs  on  two  promissory  notes  brought  by  J.  H.  Brower  <fe  Co. 
against  Joel  Spencer.  The  notes  were  dated  January  4,  1860,  and 
were  payable  in  New  York  State,  March  1,  1862,  and  1863,  respec- 
tively, with  interest.  The  defense  pleaded  no  liability  for  interest 
during  the  civil  war.  Judgment  for  plaintiff  for  whole  amount  and 
interest.    Defendant  appealed. 

T.  y.  Waudj  and  Munson  A  Gamete,  for  plaintiff  in  error,  cited 
Brehoer  v.  HcLstie,  3  CalL  22;  De  Saussurea  £q.  Reps.  537;  Dickson 
V.  Legate^  id.  427;  Bigginson  v.  -4tr,  2  U.  S.  Eq.  Dig.  106;  Conn. 
V.  Pmn^  Pets.  C.  C.  Rep.  496;  Chase  v.  Manhardt^  Bid.  Ch.  R, 
838;  2  n.  S.  Dig.  106. 

Lathrop  db  McCormicky  for  the  defendants  in  error. 

LtNDSAT,  J.  Upon  two  notes  for  the  sum  of  one  thousand  dol- 
lars each,  payable  in  the  State  of  New  York,  suit  was  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error,  to  which  a 
plea  was  inter]M>sed  to  defeat  the  recovery  of  the  accrued  interest, 
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because  of  the  prevalence  of  a  state  of  war  between  the  citizens 
of  the  State  of  Texas  and  the  citizens  of  the  United  States,  which 
pat  it  out  of  the  power  of  the  obligor  to  make  payment.  A 
demurrer  to  the  plea  was  sustained  by  the  court  below,  and  right- 
fully. The  defense  has  no  merit  as  a  matter  of  law,  nor  can  it  find 
any  foundation  in  equity.  In  a  time  of  war,  in  which  parties  to 
contracts  are  in  hostility  to  each  other,  the  judicial  enforcement  of 
contracts  is  in  abeyance,  but  their  obligation  does  not  cease;  and, 
with  the  restoration  of  pcac^,  the  remedy  revives,  and  is  restored 
to  all  its  pristine  vigor  with  it.  This  seems  to  be  too  obvious  to 
require  the  citation  of  any  authority  in  its  support.  The  point, 
however^  was  learnedly  elaborated  and  determined  by  the  distin- 
guished Chief  Justice  Chase,  in  the  circuit  court  of  the  United 
States,  at  Raleigh,  North  Carolina,  and  may  now  be  considered  as, 
in  effect,  definitely  settled.    The  judgment  of  the  district  court  is 

affirmed. 

Judgment  affirmed, 

NoTB.— See  BtgUr  t.  WWIir,  8  Am.  L.  T.  Bep.  IW,  wheraln  u  wm  held,  that  daring  a 
ettte  of  drll  war,  iaterait  does  not  aocrae  on  monej  dae  on  a  oontract  between  dtiaene  of 
the  beDlgennt  partiea.  Bee,  alio,  IFord  t.  amMk^  7  WaU.  447;  Xfli%  t.  Lam^bwi,  %  Am.  Bep>i 
141.-] 
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C48Vt.9. 

QamUorand  grantee — water  prioUege — dM. 

The  oonTeyanoe  of  a  house  and  land  by  an  ordinary  warranty  deed  carrfei  wMi 
it,  by  implication,  the  right  which  tiie  grantor  has  to  water  running  to  the 
premises  conveyed  by  an  aqueduct  fh>m  a  distant  spring ;  and  a  contempo- 
raneous special  deed,  to  the  grantee,  of  the  water  privilege,  containing  limi- 
tations and  restrictions  in,  Uie  use  thereof  without  the  words  '*  to  his  heirs, 
assigns,  etc.,"  will  not  be  construed  to  modify  the  estate  in  the  water  and 
aqueduct  so  as  to  prevent  it  passing  by  deed  of  the  premises  from  such 
grantee  to  succeeding  grantees,  and  the  latter  may  recover  damages  from  the 
original  grantor  for  cutting  off  the  aqueduct  on  adyacentland,  ovmed  by  him» 
and  thus  disturbing  the  water  privilege. 

AonoN  on  the  case  by  Coolidge  against  Hager  to  recover  dama- 
ges for  disturbing  an  aqueduct  leading  to  plaintiff's  premises  from 
a  distant  spring.  It  appeared  that  the  premises  and  the  water 
privilege  were  formerly  owned  by  defendant;  and  that  he  and  his 
wife,  by  warranty  deed  in  the  usual  form,  which  made  no  allusion 
to  the  spring  or  the  aqueduct,  conveyed  the  premises,  consisting  of 
H  house  and  lot,  to  Mary  L.  Johnson.  By  a  deed  of  the  same  date, 
defendant  specially  conveyed  the  water  privilege  to  Mary  L.  John- 
son, specifying  the  manner  in  which  it  should  be  used,  and  contain- 
ing various  restrictions  and  limitations,  which  it  is  uimeoessary  to 
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«et  forth  here,  but  without  the  words  ''  to  her  heirs,  assigns,"  ete^ 
Subsequently,  Mrs.  Johnson  and  her  husband  conveyed  the  premises 
to  Mary  A«  Burbank,  who  in  turn  conveyed  to  plaintiff.  Evidence 
was  admitted  to  show  that  defendant,  while  the  negotiations  between 
Burbank  and  plaintiff  were  pending,  told  the  latter  tliat  if  he  pni* 
chased  the  premises  he  would  not  buy  the  water  thereby,  for  that 
Mrs.  Johnson  had  the  right  to  it.  The  opinion  states  the  rest  of 
the  case.  /Vo  forma  rule  that  plaintiff  should  not  recover. 
Plaintiff  excepted. 

Normopfi  Paul  and  William  IT.  WalkeTj  for  appellant,  cited  2 
Wash,  on  Real  Property,  622,  623,  624,  626;  4  Kent's  Com.  567; 
Shepard's  Touchstone,  90;  Vermont  Central  JR.  B.  Co.  v.  Estate 
of  mas,  23  Vt.,  681;  Woodbury  v.  Shorty  17  Vt.,  387;  United 
States  V.  Appleton^  1  Sumner,  492;  Story  v.  OJm,  12  Mass.,  157; 
Kent  V.  Waitey  10  Pick.,  138;  Whitney  v.  Olney  et  al.y  B  M,Moiiy 
280;  JIaeard  v.  JRdbineony  3  Id.,  272;  Hiw  Ipswich  Factory  v. 
Batchddery  3  N.  H.,  190;  Coheco  Man%tfacturing  Co.  v.  Whittier^ 
10  N.  H.,  305;  XhmJdee  v.  WiUon  B.  B.  Co.y  24  N.  H.,  489;  Wash- 
bum  on  Easements,  313;  Nicholas  v.  Chamberlain^  1  Cro.  Jac.,  121; 
Zampman  v.  MUkSy  21  N.  T.,  505. 

Charles  P.  Marshy  for  appellee,  cited  Am.  L.  Review,  Oct.  No.^ 
1869,  p.  40;  Johnson  v.  Jordauy  2  Met.,  234;  Carbrey  v.  Willis^  7 
Allen,  864;  Manning  v.  Smithy  ^ConxLy  289;  Smithy  admr.y  v.  Pol- 
iardy  19  Vt.  272;  Swazeyy.  BrookSy  34  Yt.  451. 

Whbelbb,  J.  There  is  no  such  absolute  discrepancy  between 
the  statement  in  the  case  that  the  water  was  brought  to  the  house 
before  the  defendant  conveyed  it  to  Mrs.  Johnson  and  the  conces- 
sion by  the  plaintiff's  counsel,  made  a  part  of  the  case,  that  Mrs. 
Johnson  put  in  the  pipe  and  set  the  water  to  imnning,  but  that  both 
may  be  true,  for  the  water  may  have  been  running  at  the  time  she 
bought  and  she  afterward  have  put  in  other  pipe  and  set  it  to  run- 
ning again;  from  the  whole  it  is  understood  and  considered  that 
the  water  was  running  through  the  aqueduct  to  the  house  at  the 
time  she  bought  it  and  at  the  time  it  was  conveyed  to  her.  Part 
of  the  aqueduct  was  in  land  conveyed  with  the  house,  part  in  land 
of  the  defendant  adjoining  that  conveyed,  and  the  rest  in  the  land 
ol  Spaulding  where  the  spring  was  situated. 

The  exact  right  or  estate  of  the  defendant  to  or  in  the  upring 
Vol.  v.— 33 
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does  not  appear  in  the  case,  except  as  it  is  described  in  his  deed  to 
Mrs.  Johnson;  in  that  deed  it  is  described  as  being  an  interest  in 
the  spring,  and  not  as  a  mere  right  to  the  water;  the  defendant 
cannot  well  complain  if  his  estate  is  taken  to  be  as  great  as  he 
himself  described  it  to  be  in  that  deed.  That  interest  was  an  inher- 
it able  and  permanent  estate  in  the  water  and  land.  Mixer  v.  Reed^ 
26  Vt.  254. 

No  question  has  or  could  well  have  been  made  but  that  all  that 
part  of  the  aqueduct  which  was  in  the  land  conveyed  by  the  defend- 
ant and  wife  to  Mrs.  Johnson  was  conveyed  with  the  land. 
That  part  of  the  aqueduct  could  have  been  of  no  material  use  to 
her,  or  to  the  house  and  land  she  had  bought,  without  the  water 
running  in  it  and  the  right  to  the  water  in  the  spring  and  to  have  it 
run  in  the  rest  of  the  aqueduct  as  it  was  then  running.  Whoever 
grants  a  thing  is  supposed  also,  tacitly,  to  grant  that  without  which 
the  grant  itself  would  be  of  no  effect.  2  Wash.  Real  Prop.,  622, 
Broom's  Max.  362.  Branch's  Max.  32.  Upon  the  principle  of 
this  maxim  the  grant  to  Mrs.  Johnson  of  the  house  and  land,  and 
that  part  of  the  aqueduct  in  the  land,  carried  with  them  the  run- 
ning water  and  the  right  t^  have  it  continue  to  run  as  it  was  then 
running,  because  the  defendant  could  grant  all  these,  and  without 
them  the  rest  of  the  grant  could  not  have  been  enjoyed  in  all  its 
material  parts.  Since  Nicholas  v.  Chamberlain^  Cro.  Jarw.  121, 
this  maxim  has  in  almost  all  cases  that  have  arisen  been  applied  to 
grants  of  land,  with  water  running  to  buildings  upon  it,  wherever 
the  grantor  had  a  permanent  estate  that  he  could  convey  in  the 
water  and  the  aqueduct  in  which  it  was  running,  such  as  the  defend- 
ant had  in  this  aqueduct  and  this  water.  Neio  Ipswich  Factory  v. 
Batcheider,  8  N.  H.  190;  DunMee  v.  Wilion  R.  R.  Co.,  24  N.  H. 
489;  Vermont  Central  R.  R.  Co.  v.  Skills,  23  Vt.  681.  The  only 
case  cited  in  argument,  that  is  directly  opposed  to  this  application 
of  the  principle  of  the  maxim  quoted,  is  Manning  y.  Smithy  6  Conn. 
289,  and  the  authority  of  that  case  is  seriously  questioned  in  Ver- 
mont Central  R.  R.  Co.  v.  .HiUa.  Swazey  v.  BrookSy  34  Vt.  461, 
is  relied  upon  by  the  defendant  as  an  authority  opposed  to  Nicho- 
las V.  Chamberlain  and  the  cases  that  have  followed  it;  but  in 
Swaaey  v.  Brooks  the  grantor  had  not  the  right  to  convey  the  ease- 
ment which  the  grantee  claimed  that  he  had  undertaken  to  convey 
and  had  covenanted  that  he  had  a  right  to  convey;  and  it  was  held 
that  the  grant  should  not  be  construed  to  include  that  as  appurte- 
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nant  to  the  thing  granted  which  was  not  legally  an  appurtenance, 
and  which  the  grantor  ooold  not  legally  grant.  With  this  distinc- 
tion kept  in  view,  this  case  is  not  opposed  to  the  others.  TJpoa 
principle  and  authority  therefore  it  is  considered  that  the  deed  from 
the  defendant  and  wife  to  Mrs.  Johnson,  standing  alone,  would  have 
conveyed  the  water  as  it  was  then  running,  with  a  right  to  the 
spring  and  aqueduct  sufficient  for  its  continuance,  as  an  appurte- 
nance to  the  house  and  land. 

The  other  deed  appears  to  have  been  executed  and  delivered  on 
the  same  day  with  this  one,  and  nothing  appearing  to  the  contrary, 
they  are  taken  to  have  been  contemporaneous  and  are  to  be  con- 
strued together.  The  deed  from  the  defendant  alone  is  an  express 
grant  with  certain  limitations  and  restrictions  of  the  same  water 
and  aqueduct  of  which  the  deed  from  the  defendant  and  wife  were 
an  implied  grant.  By  accepting  the  deed  from  the  defendant  with 
the  limitations  and  restrictions  in  it,  the  grantee  impliedly  cove- 
nanted with  him  to  take  the  water  only  in  accordance  with  these 
limitations  and  restrictions;  and  the  effect  of  this  implied  covenant, 
when  construed  with  the  other  deed,  was  to  define  and  limit  the 
general  grant  of  the  water  and  aqueduct  as  included  in  the  other 
deed  to  that  extent.  It  did  not  cut  down  the  estate  granted  in  the 
water  and  aqueduct  otherwise  than  to  limit  the  extent  and  mannei 
of  its  enjoyment. 

The  estate  which  Mrs.  Johnson  took,  subject  to  the  limitations 
and  restrictions  with  which  she  took  it,  passed  by  the  succeeding 
grants  to  the  plaintiff.  The  notice  found  by  the  jury  to  have  been 
given  by  the  defendant  to  the  plaintiff  could  not  defeat  the  opera- 
tion of  the  grants.  The  defendant  was  neither  selling  or  convey- 
ing, nor  was  any  one  selling  or  conveying,  what  he  owned;  under 
these  circumstances  anything  that  he  said  or  omitted  to  say  could 
not  affect  the  contracts  or  conveyances.  Whether  the  defendant 
had  any  claim  for  any  part  of  the  expense  of  repairing  the  aque- 
duct that  he  could  enforce  in  any  way  against  the  plaintiff  is  not 
now  decided;  but  whatever  claim  he  may  have  had  that  he  could 
otherwise  enforce,  he  had  no  right  to  cut  off  the  pipe  and  disturb 
the  plaintiff  in  the  enjoyment  of  his  right  as  a  penalty  for  t»on- 
payment. 

The  result  is  that  the  plaintiff  had  a  right  to  the  water  running 
in  the  aqueduct,  which  the  defendant  disturbed  without  right,  and 
for  this  disturbance  the  plaintiff  is  entitled  to  recover. 
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The  pro  forma  judgment  of  the  county  court  is  reversed  and 
jadgment  is  rendered  in  this  court  for  the  plaintiff  for  the  damages 
lonnd  by  the  jury,  with  interest. 


AxciNSy  appellant,  v.  Jomroov; 

(48  Yt.  78.) 

L  ocaitnctliy  which  the  author  of  a  libel  agrees  to  hidemniiy  the  pubUaher 

thereof  is  void. 

AcTfOF  in  aanunpsit.  The  case  comes  into  this  court  upon  a 
general  demurrer  to  the  plaintifPs  declaration. 

The  declaration  alleges  that  ^  on  the  22d  day  of  July,  1867,  the 
defendant,  by  his  agreement  in  writing  of  that  date,  undertook,  and 
promised  the  plaintiff,  that,  in  consideration  that  the  plaintiff  would 
print  and  publish  an  article  in  the  Argus  &  Patriot,  a  weekly  news- 
paper published  in  Montpelier  by  the  plaintiff,  entitled  "  A  Jack  at 
all  Trades  Exposed,"  that  said  article  was  all  true,  that  there  was 
enough  to  back  ?  t  up,  etc.,  and  that  he,  the  said  defendant,  would 
defend  and  save  harmless  the  plaintiff  from  all  damage  and  harm  that 
might  accrue  to  the  plaintiff  in  consequence  of  publishing  said  article; 
that  said  article,  if  untrue,  was  a  Ubel  upon  the  character  of  one  John 
Oregory;  that  relying  upon  the  said  promises  of  the  defendant  he 
published  the  article;  that  after  said  publication,  the  said  Qregory 
called  upon  the  plaintiff  for  the  naqie  of  the  writer  of  the  article; 
that  thereupon  the  defendant  requested  the  plaintiff  not  to  give 
the  said  Gregory  the  name  of  the  writer,  and,  in  consideration 
thereof,  promised  the  plaintiff  that  he  would  save  him  from  all 
harm;  that  if  said  Gkegory  sued  the  plaintiff,  that  he,  the  defend- 
ant, wonld  defend  the  suit,  prove  the  charges,  and  save  the  plaintiff 
from  all  trouble  and  expense  in  the  premises.  The  plaintiff,  relying 
thereon,  withheld  the  name  of  the  defendant  as  the  author  of  said 
article;  that  the  said  Gregory  sued  the  plaintiff;  that  the  defendant 
failed  to  defend  the  sud  suit,  and  the  said  Gregory  recovered  a 
judgment  against  the  plaintiff,  which  he  has  been  compelled  to  pay» 
and  the  defendant  refuses  to  indemnifv  hioL 
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The  court  pronounced  the  declaration  insnfficienty  and  rendered 
judgment  for  the  defendant.    Exceptions  by  plamtiff. 

C  J.  Oleasatiy  for  appellant,  cited  Fletcher  t,  Sarcut^  Hntton  Rep. 
M;  Chitty  on  Contracts,  503,  504;  BetU  et  al.  y.  Oibbina^  29  Eng. 
Com.  Law,  29;  Adamsan  y.  JaroiSj  13  Id.  34;  Wocley  y.  BaUe^ 
12  Id.  198;  Stone  y.  Hooker^  9  Cowen,  154;  Liee  y.  Jonee^  3  Iredell, 
538;  A^try  y.  Haleey^  14  Pick.  174;  KneeUmd  y.  Rogers^  2  Hall, 
579;  Hacked  y.  TWy^  11  Mod.  93;  BmUh  tst  al.  y.  £atMt&te^  2  Dong. 
Mich.  155;  Armstrong  y.  Tolery  6  Curtis  U.  S.  587;  JEToUy.  Hun- 
toon^  17  Vt.  244;  Oiven  y.  Drigga^  1  Caines,  450;  2>ofy  y.  TFiZson, 
14  John.  377;   WiUiamaon  y.  Henly^  19  Eng.  Cool  Law,  87. 

Carpenter^  for  appellee,  cited  iSpatUding  y.  Oakes^  42  Vt. ;  2  Smith 
L.  Cases,  393  [337]  and  notes;  Col^m  y.  I\iibuxm^  11  Cnnnpt., 
Mees.  <fe  Ros.  73,  and  cases  there  cited;  Merryvieather  y.  Nixan,  8 
T.  R.  186;  ShaekeU  y.  J^o^i^,  2  Bing.  N.  C.  634;  also  in  29  Eng. 
Com.  L.  695;  JFlvaz  y.  NichoUs^  52  Eng.  Com.  L.  501,  and  cases 
there  cited;  Acheaon  y.  MiOer^  18  Ohio  (O.  S.)  1,  2  Ohio  (N. 
S. ),  203;  Cumpston  y.  Lambert^  18  Ohio,  81 ;  Moore,Y.  Appletofij  26 
Ala.  633;  Davis  y.  JBumetty  4  Jones'  Law  ( N.  C),  71;  Bailey  y. 
Bussing^  28  Conn.  455;  Billiard  on  Torts,  179,  185,  195,  note  a, 
and  eases  there  cited;  Ghregg  y.  TFyman,  4  Cush.  326;  Tb/er  y. 
ArvMbrong^  4  Wash.  C.  C.  297,  and  1 1  Wheaton,  258. 

PiBBPONT,  C.  J.  (after  stating  facts.)  The  plaintiff  is  here 
seeking  to  compel  the  defendant  to  indemnify  him  for  the  damage 
which  he  has  sustained,  in  consequence  of  publishing  a  libel,  at  the 
request  of  the  defendant,  and  from  the  consequence  of  which  the 
defendant  agreed  to  saye  Jiim  harmless. 

The  question  is,  whether  such  an  agreement  aa  the  plaintiff  sets 
out  in  his  declaration  can  be  legally  enforced. 

The  general  principle,  that  there  can  be  no  eontributioa  or 
indenmity,  as  between  joint  wrong-doers,  is  too  wril  settled  to 
require  either  argument  or  authority. 

To  this  rule  there  are  many  exceptions,  and  prominent  among 
them  ia  the  class  of  oases  where  questions  arise  between  different 
parties  as  to  the  ownership  of  property,  and  a  third  person,  sup- 
posing one  party  to  be  in  the  right,  upon  the  request  and  under 
Jfce  authority  of  such  party,  does  acts  that  are  legal  in  themselyes^ 
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but  which  prove  in  the  end  to  be  in  violation  of  the  rights  of  the 
other  party,  and  he,  in  consequence  thereof,  is  made  liable  in  dam- 
ages. If  in  such  case  there  was  a  promise  of  indemnity,  the  law 
will  enforce  it,  and  if  there  was  not,  If  the  circumstances  will  war- 
rant it,  the  law  will  imply  a  promise  of  indemnity,  and  enforce 
that.  Of  this  class  are  most  of  the  cases  cited  and  relied  upon  by 
the  counsel  for  the  plaintiff,  such  as  JSetts  v.  Qibbina^  Adamaan 
V.  Jarvis,  Wooley  v.  Batte^  Avery  v.  HaUey^  etc.  But  we  appre* 
hend  that  no  exception  has  ever  been  recognized  broad  enough  to 
embrace  a  case  like  the  present ;  indeed,  such  an  exception  would 
be  a  virtual  abrogation  of  the  inile. 

In  this  case,  these  parties  in  the  outset  conspired  to  do  a  wrong 
to  one  of  their  neighbors,  by  publishing  a  libel  upon  his  character. 
The  publication  of  a  libel  is  an  illegal  act  upon  its  face.  This,  both 
parties  are  presumed  to  have  known.  The  publication  not  only 
subjects  the  party  publishing  to  a  prosecution  by  the  person  injured 
for  damages,  but  also  to  public  prosecution  by  indictment.  In 
either  case,  all  that  would  be  required  of  the  prosecutor  would  be 
to  prove  the  publication  by  the  party  charged.  The  law  in  such 
case  presumes  jnalice  and  damage,  and  the  prosecutor  would  be 
entitled  to  a  judgment,  unless  the  party  charged  could  introduce 
something  by  way  of  defense  that  would  have  the  effect  to  dis- 
charge him  from  legal  liability;  failing  in  that,  the  party  would  be 
made  liable  upon  a  simple  state  of  facts,  all  of  which  he  perfectly 
understood  at  the  time  he  commenced  his  unjustifiable  attack. 

In  this  case,  both  these  parties  knew  that  they  were  arranging  for 
and  consummating  an  illegal  act,  one  that  subjects  them  to  legal  lia* 
bility,  hoping,  to  be  sure,  that  they  might  defend  it;  but  the  plain- 
tiff, fearing  they  might  not  be  able  to  do  so,  sought  to  protect 
himself  from  the  consequences,  by  taking  a  contract  of  indemnity 
from  the  defendant.  To  say  under  such  circumstances  that  these 
parties  were  not  joint  wrong-doers,  within  the  full  spirit  and  mean- 
ing of  the  general  rule,  would  be  an  entire  perversion  of  the  plainest 
and  simplest  proposition.  This  being  so,  the  law  will  not  interfere 
in  aid  of  either.  It  will  not  inquire  which  of  the  two  are  most  in 
the  wrong,  with  a  view  of  adjusting  the  equities  between  them, 
but  regarding  both  as  having  been  understandingly  engaged  in  a 
violation  of  the  law,  it  will  leave  them  as  it  finds  them,  to  adjust 
their  difference  between  themselves  as  they  best  may. 

But  it  is  said,  in  argument,  that  to  apply  this  rule  in  a  case  like 
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Ihe  present  is  an  encroachment  upon  the  "  freedom  of  the  pre88.'^ 
We  do  not  so  regard  it.  The  freedom  of  the  press  does  not  consist 
in  lawlessness,  or  in  freedom  from  wholesome  legal  restraint.  The 
publisher  of  a  newspaper  has  no  more  right  to  publish  a  libel  upon 
an  Individual,  than  he  or  any  other  man  has  to  make  a  slanderous 
proclamation  by  word  of  mouth. 

It  is  also  said  that  the  publisher  of  a  newspaper,  in  his  desire  to 
fumish  the  public  with  information  of  what  is  transpiring  in  the 
community,  is  liable  to  be  misled  and  deceived  in  regard  to  what 
he  publishes.  This  is  undoubtedly  true,  and  it  is  equally  true  that 
he  often  is  deceived;  but  in  such  case  he  ordinarily  has  ample 
means  of  relieving  himself,  either  by  correcting  the  error,  or  giving 
up  the  name  of  the  author^  of  the  objectionable  communication. 
"Had  the  plaintiff  in  this  case  given  the  name  of  the  author  of  the 
article  to  Gregory  when  he  asked  for  it,  he  would  undoubtedly 
have  cast  the  responsibility  upon  the  shoulders  of  him  who  ought 
to  bear  it.  By  refusing  to  do  this,  he  put  himself  in  the  gap,  and 
voluntarily  assumed  the  whole  responsibility,  relying  on  the  defend- 
ant's guaranty  to  indemnify  hiuL 

But  it  is  further  insisted  that  what  is  alleged  to  have  transpired 
between  the  plaintiff  and  defendant,  after  Gregory  had  called  on 
the^plaintiff  for  the  name  of  the  author,  constituted  a  new  and 
independent  contract,  based  upon  a  new  and  legal  consideration. 
This  proposition  we  think  is  not  tenable.  What  passed  between 
the  parties  on  that  occasion  is  a  mere  reiteration  of  the  original 
agreement,  and  based  substantially  upon  the  same  consideration. 
It  was  evidently  so  regarded  by  the  pleader  when  he  drew  the 
declaration.  It  is  all  incorporated  in  the  same  count,  being  a  simple 
narration  of  the  events  as  they  transpired.  The  promise  on  that 
occasion  was  to  save  the  plaintiff  from  all  harm,  trouble  and  expense 
in  the  premises,  in  case  the  said  Gregory  should  sue  him. 

This  question  was  fully  considered  in  the  case  of  ShctckeU  v. 
Rosier^  29  Coul  L.  438.  In  that  case  the  plaintiff,  Shackell,  was 
the  publisher  of  a  newspa|>er.  The  defendant  applied  to  him  to 
publish  an  article. that  was  libelous  on  its  face,  but  which  the 
defendant  assured  him  was  true.  After  the  publication,  the  party 
aggrieved  brought  his  action  against  the  plaintiff  for  the  libel. 
The  defendant  thereupon  promised  the  plaintiff,  that  if  he  would 
defend  said  suit,  he,  the  defendant,  would  save  harmless  anl 
uidemnify  the  plaintiff  from  all  payments,   costs,   charges    and 
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expenses,  etc.  On  trial,  there  was  a  verdict  for  the  plaintiff.  Thi» 
was  aiTCSted  and  set  aside.  Park,  J.,  says  it  is  impossible  to  look 
at  this  declaration,  without  seeing  that  the  publication  of  the  libel- 
ous matter  formed  part  of  the  consideration  for  the  defendant'^ 
promise.  "  It  would  be  productive  of  great  evil,  if  the  courts  were 
to  encourage  such  an  engagement  as  this,  and  thereby  hold  out 
inducement  to  the  propagation  of  illegal  and  unfounded  charges;  '^ 
and  then  quotes  from  Lord  Lyndhubst  as  follows :  "  I  know  of  no 
case  in  which  a  person  who  has  committed  an  act,  declared  by  the 
law  to  be  criminal,  has  been  permitted  to  recover  compensation 
against  a  person  who  has  acted  jointly  with  him  in  the  commission 
of  the  offense."  Vaughn,  J.,  says:  ^*In  this  case  the  court  itself 
would  become  accessory  to  the  publication  of  libels,  if  it  was  to^ 
enforce  such  a  contract  as  the  present."  Bosanqukt,  J.,  says:  '*I 
am  of  the  opinion  that  the  promise  and  consideration  both  appear 
on  the  record  to  be  illegal.  The  promise  is  to  save  harmless  and 
indenmify  the  plaintiff,  etc.  It  appears  that  the  publication  was 
made  at  the  solicitation  of  the  defendant,  a  publication  manifestly 
illegal,  and  open  to  indictment;  at  once  the  subject  of  an  action 
at  the  suit  of  the  party  offended,  and  an  offense  against  the  public. 
The  case  does  not  therefore  fall  within  the  principle  laid  down  by 
Lord  Kknyon,  in  Merryweatlier  v.  Ntxan^  as  the  act  done  by  S;he- 
plaintiff  here  was  unlawful  within  his  own  knowledge."  The  prin* 
ciples  recognized  and  promulgated  in  this  decision  cover  substan- 
tially the  whole  case  now  before  us. 

The  position,  in  which  the  facts  confessed  upon  the  record  place 
the  defendant,  is  not  an  enviable  one.  He  seems  to  have  originated 
the  mischief — to  have  induced  the  plaintiff  to  aid  him  in  carrying 
it  into  effect,  by  assurance  of  the  truth  of  the  statements,  and  a 
promise  of  indenmity,  and  after  standing  by  and  seeing  the  plaintiff 
amerced  in  damages,  takes  advantage  of  a  strictly  legal  defense^ 
and  throws  the  whole  responsibility  upon  the  plaintiff.  Personally, 
it  would  have  given  me  satisfaction  to  have  decided  the  case  for 
the  plaintiff,  if  it  could  have  been  don^  without  violating  well- 
established  and  salutary  rules  of  law. 

JtidgmerU  of  the  courUy  court  is  affl/mved. 

N«n.— In  OtHbvani  ▼.  FaJtmom^  4  Or.  M.  A  R.  78,  the  proprietor  of  m  newspaper  toed  hli  editor 
flMrMsely,  maliciouely  and  negligently  inserting  a  libel  therein,  without  the  knowledge,  consent 
o^  avthority  of  the  plaintiff,  "  in  consequence  of  which  the  plaintiff  was  oonrlcted  and  fined 
for  falsely  and  nialidonsly  printing  and  pnblishlng  the  said  libel."  The  case  was  decided  on 
a  tedmlcal  error  in  the  pleadings ;  bat  th«  question  whether  a  newspaper  proprietor,  convicted 
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•nd  fined  in  oonaeqnence  of  the  publication  of  a  libel  by  hie  editor,  without  hie  knowledge  or 
eonaent,  ooold  maintain  an  action  against  hie  editor  for  indemnity,  was  elaborately  discussed 
at  the  bar,  during  the  argument,  and  the  court,  in  delivering  judgment,  expressed  a  strong 
opinion  that  he  could  not.  ^  I  am  not  aware,"  said  Lord  L-ntDHURST,  C.  B.,  '*  of  any  case  in 
which  a  man  convicted  of  an  act  declared  by  law  to  be  criminal^  and  punished  for  it  accord* 
iagly,  has  been  suffered  to  maintain  an  action  against  the  party  who  participated  with  him  in 
the  offense,  in  order  to  procure  indemnity  for  the  damages  occasioned  by  that  conviction ;  out, 
after  hearing  the  argument,  I  entertain  little  or  no  doubt  that  such  an  action  could  not  oe 
maintained." 

So  in  Arnold  v.  CUford^  S  Sumner,  9S8,  it  was  held  that  a  promise  to  indemnify  the  pub- 
Uaharof  a  libels  void.  **  No  one,"  odd  Judge  Stobt,**  ever  imagined  that  a  promise  to  pay 
for  the  poiaonlng  of  another,  was  capable  of  being  enforced  in  a  eourt  of  justice.**— Rbp. 


Gould  t.  Stetbns,  appellant. 

(48  Yt  185.) 

Plaintiff  knowing  the  maker,  but  not  the  payee  of  a  negotiable  promiaBoiy 
note  of  $800,  bought  it  before  due,  at  a  discount  of  $50,  from  a  stranger, 
who  refused  to  guarantee  its  payment  ffeld^  that  the  circumstances  were 
suffldent  to  put  plamtiff  on  inquiry  as  to  the  consideration  of  the  note. 

AcnoN  on  a  promissory  note  by  Gooldy  holder  and  assignee  of 
Benton,  against  Stevens,  maker.    The  note  is  as  follows : 

•*  $800  MoNTPELiKR,  Vt.,  Oetdb&T  28, 1867. 

**  One  year  after  date,  I  promise  to  pay  Stephen  Van  Dresler,  or  bearer,  three 
lumdred  dollan,  payable  at  the  First  National  Bank  of  Montpelier,  Vt,  for 
Talue  leoeiTed,  with  interest 

•*  N.  S.  STEVENS." 

The  note  was  originally  given  for  a  patent  right  for  a  horse 
pitohfork,  which  proved  to  be  worthless. 

Plaintiff  purchased  the  note,  before  due,  of  one  Owen,  a  stran- 
ger, at  a  discount  of  $50.  Plaintiff  knew  the  maker,  but  not  the 
payee  of  the  note;  bat  requested  Owen  to  guaranty  its  payment, 
which  he  refused  to  do.  llie  points  argued  and  the  rulings  of  the 
aourt  below  appear  in  the  opinion. 

Yerdict  for  plaintiff. 

Bums  it  Haywood^  for  appellant. 

Jl  B.  Benton  and  Oeorge  Ni  Bale^  for  appeUee,  oHed  GreenL  oa 
Vol.  V— 34 
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Ev.,  Vol.  2,  §  172;  Bailey  Y.  Bidvodl,  13  M.  &  W.  78;  Parsona 
on  Bills  and  Notes,  Vol.  1,  186, 187,  and  cases  there  cited;  JRo&g  v. 
BedeUy  5  Duer,  467;  Benior  v.  Baguin^  40  Vt.  205;  Clark  v.  PeoM, 
41  N.  H.  414,  and  cases  there  cited;  Perkins  t.  Prauty  47  N.  H. 
389;  Garland  v.  Lane^  46  N.  H.  245;  Britton  v.  Bishop  et  oL^  11 
Vt.   70;  14  Penn.  State  R.  14. 

Wilson,  J.  (after  stating  the  substance  of  the  bill  of  excep- 
tions). The  defendant  claimed  that  it  was  for  the  jury  to  say 
whether  the  circumstances  were  such  as  to  put  said  Benton,  as  a 
prudent  man,  on  inquiry  as  to  the  consideration  and  validity  of 
the  note,  and  asked  to  go  to  the  jury  on  this  question.  But  the 
county  court  decided  that  upon  the  evidence  the  plaintiff  was 
entitled  to  stand  in  the  position  of  a  bona  fids  holder  for  value, 
without  notice,  and  directed  a  verdict  for  the  plaintiff.  In  this, 
we  think,  the  court  below  erred.  The  circumstances  were  such 
as  to  excite  suspicion,  and  lead  a  prudent  man  to  suppose  there 
might  be  something  relating  to  the  note  that  rendered  it  invalid. 
This  was  and  is  the  tendency  of  the  circumstances  disclosed  by 
the  testimony  of  Benton  himself.  The  maker  of  the  note  was 
apparently  good,  and  of  this  Benton  had  knowledge.  A  stranger 
%o  Benton  called  on  him  and  offered  to  make,  and  did  make,  a 
large  discount  on  the  note,  in  the  sale  of  it,  and  refused  to  guaranty 
its  payment.  Benton  did  not  know  or  have  any  communication 
with  the  payee  of  the  note.  These  facts  were  sufficient  to  put 
Benton  on  inquiry,  and  it  cannot  be  assumed  that  he  would  not 
have  learned  anything  about  the  consideration  of  the  note.  If  he 
had  inquired  of  the  maker  of  the  note,  he  would,  most  likely,  have 
learned  that  the  note  was  given  for  a  patent  right;  that  the  payee 
represented  it  valuable;  that  he  had  not  tested  it,  and  whether  it 
was  a  valid  note  or  not  would  depend  upon  future  experiments 
with  the  fork.  We  think  the  case  should  have  been  submitted  to 
the  jury  to  determine,  upon  the  evidence,  whether  Benton,  on 
reasonable  inquiry,  could  have  ascertained  that  the  note  was 
without  consideration. 

The  judgment  of  the  county  court  is  reversed,  and  the  oauae 
remanded. 

HovB.— The  doctrine  of  thU  cue,  tbAt  tntpidoiis  drcnnwtancee  wfll  pat  m  Tttteta  the  tttl« 
to  oommerdal  paper,  was  first  held  in  Oittr.  OnbUt,  8  B.  A  C.  46ft,  hat  it  wae  aft«waid  dte* 
tlnctly  repudiated  in  Orook  v.  Ja<Hi^  5  B.  A  Ad.  900;  Ooodman  r.  Baaruv^  4  Ad.  *  S.  910. 
Some  of  the  American  ooarts  have  followed  the  tame  doctrine  aa  waa  held  In  010  t.  €hMU^ 
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bat  the  nmioiitj  have  followed  a  contrair  doctrine.  In  HamUttm  ▼.  Vtmghiy  84  N.  J.  IS,  the 
question  wu  directly  In  point,  and  was  most  ably  ooneidered  by  the  court,  and  it  was  held 
that  in  the  absence  of  bad  faith,  the  taking  of  a  note  under  suspicious  drcnmstances  will  not 
avail  io  defeat  it  This  is  in  accordance  with  the  decision  of  the  supreme  court  of  Pennsyl- 
irania  in  Fhelan  v.  Mosi.  See  Pott,  To  the  same  effect  are  Ocodman  v.  Simons^  90  How.  848 ; 
Bcudt  T.  Ntal^  8S  Dow.  96;  Murray  ▼.  Lardner^  S  Wall.  110,  in  all  of  which  the  doctrine  of 
OiU  T.  CSMU,  is  most  emphatically  denied.  See  also  MagM  y.  Badgery  84  N.  T.  947 ,  Bdtnimt 
B'-anehBank  t.  ZTopw,  85  N.  T.  66;  Woreeiier,  sfe..  Bank  v.  DorchuUr,  eUs.^  Bank,  10  Cosh.  488 ; 
JVottA^iMT. /tyOirwf,  4  Georgia,  S87;  OroOyy,  (;raii«,  86  N.  H.  S78 ;  ^tooC<  v.  ifarttii,  6  Md. 
909.  The  following  decisions,  most  of  them  made  before  QUI  ▼.  (hMU  was  OTermled  in  Bng- 
hmd,  adopted  the  rule  of  that  case.  Ban^ford  y.  Norton^  MVt  998;  HaUy^Hak^^  Conn.  886; 
Com  T.  AAfi0iA,19  Pick.  545;  Boyd  T.ife/vor,  U  Ala.  889 ;  il^kAofiM t.  Arfton,  18  lA.tU; 
Ania  ▼.  JfiMAaMitf*  BonJt,  6  La.  An.  610.->IUr. 


HooPBB  y.  Wblch,  appellant 

(48  Yt  169.) 

AUormff9  lien — MetQemeiU — drfaulk 

The  partieB  to  an  action,  hi  which  defendant  had  been  de&ulted  and  the  caaA 
oontinaed,  made  a  eettlement  IMd^  that  plaintiff's  attomejra  were  not 
entitled  to  have  Judgment  rendered  in  &yor  of  plaintiff  against  defendant  to 
secore  a  lien  for  counsel  fees. 

AcnoK  of  oovenant.  The  facts  appear  in  the  opinion.  iVo 
forma  rale  that  judgment  be  rendered  for  plaintiff  for  the  amount 
of  counsel  fees.    Defendant  excepted* 

JElisha  May  J  for  appellant. 

Ledie  Jb  Rogers^  for  appellee. 

WiLBONy  J.  This  action  is  covenant,  on  a  warranty  deed  from 
the  defendant  to  the  plaintiJS  of  certain  land  in  Groton,  declaring 
that  the  defendant  had  no  title  to  the  lot  which  the  deed  purports 
to  convey.  The  defendant  was  defaulted  and  the  action  continued 
from  term  to  term,  to  the  June  term,  1870.  On  the  9th  day  of 
April,  1870,  the  defendant  purchased  the  land  in  question,  and  paid 
the  plaintiff  the  price  agreed  on,  which  purchase  and  payment  the 
parties  agreed  should  be  a  full  settlement  of  this  suit,  and  in  that 
settlement  it  was  further  agreed  that  each  party  should  pay  his 
own  costs.  At  said  June  term,  Leslie  &  Rogers,  who  had  been 
and  were  counsel  for  the  plaintiff  in  the  suit,  claimed  a  judgment 
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in  favor  of  the  plaintiff  against  the  defendant  for  the  benefit  of 
said  counsel,  notwithstanding  said  settlement.  Leslie  &  Rogers 
claimed  this  upon  the  ground  that  the  settlement  had  been  made, 
as  they  alleged,  in  disregard  or  in  fraud  of  their  lieriy  as  attorneys, 
for  their  reasonable  fees  and  expenses  in  the  cause.  We  think 
thfl(%  no  such  lien  existed  in  this  case  as  in  law  would  bind  the 
defendant,  or  prevent  his  making  a  bona  fide  settlement  of  the 
litigated  claim.  At  the  time  of  the  settlement  no  judgment  had 
been  perfected.  The  entry  of  the  default  did  not  constitute  a  per* 
feet  judgment.  Such  entry  would  authorize  making  up  the  judg- 
ment at  such  time  as  the  court  should  direct,  and  for  such  sum  in 
damages  as  might  be  found  from  the  evidence  the  plaintiffs  should 
recover.  In  Young  v.  Dearborn^  1  Foster,  324,  cited  by  the  plain- 
tiff's counsel,  the  court  decided  that  the  order  that  judgment  be 
rendered  on  the  verdict  would  take  effect  from  the  date  of  the 
order,  and  would  be  deemed  the  judgment  so  far  as  to  give  the 
attorney  a  lien  for  his  fees  and  disbursements  in  the  suit,  provided 
such  lien  was  in  other  respects  established.  It  would  seem  upon 
principle  and  adjudged  cases,  that  ordinarily,  even  after  final  judg- 
ment has  been  rendered,  notice  to  the  judgment  debtor,  of  the 
attorney's  lien^  is  necessary  in  order  to  protect  it  against  a  bona  fide 
settlement  and  payment  of  the  debt  by  the  debtor,  made  in  igno- 
rance of  the  existence  of  such  lien.  The  attorney  of  the  judgment 
creditor  does  not  in  all  cases  have  a  lien  upon  the  judgment  obtained 
through  his  agency.  He  may  have  been  paid  for  his  fees  and  dis- 
bursements in  the  cause;  if  not,  he  may  have  relied  solely  upon  the 
personal  responsibility  of  his  client.  The  right  to  offset  mutua> 
judgments,  recovered  between  the  same  parties  in  the  same  court,  is 
paramount  to  an  attorney's  lien,  and  it  would  be  defeated  by  such 
offset.  Cases  frequently  arise  where  the  judgment  debtor  has  legal 
or  equitable  claims  against  the  judgment  creditor,  existing  at  the 
dme  the  judgment  was  rendered,  which  could  not  be  pleaded  in 
offset  at  that  time,  or  the  defendant  may  have  neglected  to  plead 
the  same;  but  there  exists  a  bona  fide  debt,  which  the  parties  are 
willing  and  desire  to  adjust  and  apply  upon  the  judgment.  In 
many  cases  it  is  more  convenient  to  pay  the  judgment  to  the  cred* 
iter  himself  than  to  pay  it  to  his  attorney.  The  law  seems  to  be 
well  settled,  first,  that  an  attorney  has,  as  between  himself  and  his 
client,  a  general  lien  upon  all  papers  in  his  hands  and  upon  the 
balances  equitably  due  thereon,  not  only  for  his  expenses  incurred 


AUGUST  TERM,  1870.  2ffj 


Hooper  v.  Welch. 


in  the  particular  suit,  but  for  any  balance  due  him.  Story  on 
Agency,  2  Kent  Com.  640,  641.  Second,  that  a  party  has  generally 
the  right,  independent  of  his  attorney  or  counsel,  to  control  and 
compromise  his  suit  until  final  judgment  is  obtained.  2  Yt.  99;  15 
id.  544;  18  id.  614;  7  Foster,  324.  Third,  that  an  attorney  has  a 
lien  upon  a  judgment  recovered  through  his  agency,  for  his  reason- 
able fees  and  disbursements;  which  lien  he  can,  by  notice  to  the 
judgment  debtor,  protect  against  payment  of  the  judgment  by  the 
debtor  to  the  creditor,  or  any  settlement  between  them.  In  Young 
V.  DearborUy  above  cited.  Bell,  J.,  says:  ''  Ordinarily,  notice  of  the 
attorney's  claim  and  of  his  reliance  upon  the  judgment  recovered  or 
expected  for  the  payment  of  his  claim,  is  necessary  to  be  shown  in 
order  to  render  his  lien  effectual  against  the  adverse  party,  or  for 
the  purpose  of  charging  such  party  with  any  fraudulent  intention 
to  defeat  the  attorney's  lien  for  his  fees  and  disbursements.  But 
actual  notice  of  the  claim  of  the  attorney  is  not  necessary  in  all 
cases  for  the  protection  of  his  rights.  If  the  party  acts  in  the  face 
of  circumstances  which  are  sufficient  to  put  him  on  inquiry,  he  acts 
contrary  to  good  faith  and  at  his  peril."  The  principle  is  recog- 
nized in  Xiizke  v.  Inghamy  4  Vt.  158,  and  in  other  cases  decided  in 
this  State.  There  is  no  testimony  in  the  case  tending  to  show  that 
either  party  intended  to  defraud  the  plaintifPs  attorneys;  nor  does 
the  case  disclose  the  existence  of  any  circumstances,  prior  to  or  at 
the  time  of  the  settlement,  sufficient  to  put  the  defendant  on  inquiry. 
But  as  no  judgment  had  been  perfected,  we  have  no  occasion  to 
decide  any  question  as  to  notice,  or  the  sufficiency  of  notice,  or 
whether  the  subject-matter  of  the  suit  would  bring  it  within  any 
exception  to  the  general  rule  if  it  had  been  shown  that  the  settle- 
ment was  made  with  any  fraudulent  intention  to  defeat  the 
attorney's  fees  or  disbursements." 

The  judgment  of  the  county  court  is  reverBed  and  judgment  foi 
the  defendant  to  recover  his  costa. 
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McLsLLAN  y.  Jbkkbss,  appellant. 

(aVt.  188.) 

Tenant  in  wmmon'^form  qf  action — mimu$  qf  wmmen pnp&rtf. 

Ml,  and  B.  and  thiee  othen  owned  together  a  main  aquednct  leading  fhim  a 
■pring,and  each  one  had  his  own  branch  aqueduct  In  an  action  by  A.' 
against  B.  for  using  or  wasting  more  than  his  fifth  of  the  water ;  hM^  (1.) 
that  case  sounding  in  tort,  and  not  an  action  of  account,  was  the  proper  form 
of  action  ;  and  (2.)  that  the  following  charge  to  the  Jury  was  correct :  '*  Did 
the  defendant  willflilly  and  knowingly  use  or  waste  more  than  his  one-fifth  of 
the  water,  or  knowingly  suffer  his  family  to  do  it,  for  the  purpose  of  annoying 
or  injuring  the  plaintiff,  or  with  a  wanton  disregard  or  indifference  to  the 
inconyenience  it  might  occasion  the  plaintiff?  If  the  defendant  did  so,  and 
thereby  the  plaintiff  has  suffered  injury,  then  the  defendant  is  liable." 

AcnoN  on  the  case  by  McLellan  against  Jenness. 

It  appears  that  the  plaintUS  and  defendant  and  three  others 
owned  together  a  right  to  draw  water  from  a  certain  spring.  They 
also  owned  together  a  main  aqaeduct  bringing  water  from  the 
spring  into  the  yillage  of  Sheffield,  a  distance  of  some  200  rods  and 
more;  that  each  owned  the  right  to  one-fifth  of  the  water  which 
is  brought  in  this  main  aqueduct ;  that  to  ayail  themselyes  of  this 
right  each  one  of  these  fiye  proprietors  owns  a  branch  aqueduct 
which  he  has  laid  himself,  connecting  with  the  main  aqueduct,  in 
order  to  carry  the  water  to  his  own  house;  and  that  this  state  of 
things  has  existed  eyer  since  the  water  was  first  brought  into  the 
yillage,  some  time  in  1867,  or  early  in  1868.  The  jury  haye  found 
that  the  defendant  willfully  and  knowingly  has  used  or  wasted  more 
than  his  one-fifth  part  of  the  water  which  came  in  the  main  aqae- 
duct, or  knowingly  suffered  his  family  to  do  it,  for  the  purpose  of 
annoying  or  injuring  the  plaintiff,  or  with  a  wanton  disregard  or 
indifference  to  the  inconyenience  it  might  occasion  to  the  plaintiff; 
and  that  the  plaintiff  has  been  thereby  injured  by  being  depriyed 
of  water  to  which  he  was  entitled  through  his  aqueduct. 

At  the  trial  the  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  parties  were  tenants  in  common,  and  that  an  action  of  this 
nature  could  not  lie.  The  motion  was  oyerruled  and  defendant 
excepted.  The  following  is  the  portion  of  the  charge  to  the  jury 
which  is  material  to  the  case : 

^  In  these  actions  upon  the  case,  like  this,  it  is  necessary,  in  ordei 
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for  the  plaintiff  to  recover,  that  he  should  in  the  first  place  show 
that  the  defendant  is  under  an  obligation  or  duty  towards  him  in 
respect  to  the  matter  complained  of,  and  in  the  next  place  that  the 
defendant  has  been  guilty  of  a  breach  of  that  duty,  and  in  the  third 
place  that  an  injury  has  consequently  happened  to  him. 

"  So  far  as  the  first  of  these  three  propositions  is  concerned,  it  ia 
made  out.  The  relation  of  these  two  parties  to  this  property  and 
to  each  other  created  the  duty  of  the  defendant  towards  the  plain- 
tiff, and  on  the  part  of  the  plaintiff  towards  the  defendant,  to  use 
the  water 4n  good  faith  and  with  reasonable  regard  to  the  right  of 
the  other  party  to  his  share  of  it. 

**The  question  is,  whether  or  not  the  defendant  has  been  guilty  of 
a  breach  of  this  duty,  so  that  the  plaintiff  has  been  injured 
thereby.  Another  mode  of  stating  this  question,  and  perhaps  a 
complete  statement  of  the  real  issue  in  the  case,  is  this:  'Did  the 
defendant  willfully  and  knowingly  use  or  waste  more  than  his  one- 
fifth  of  the  water,  or  knowingly  suffer  his  family  to  do  it,  for  the 
purpose  of  annoying  or  injuring  the  plaintiff,  or  with  a  wanton  dis- 
regard or  indifference  to  the  inconvenience  it  might  occasion  to  the 
plaintiff  ?'  If  the  defendant  did  so,  and  thereby  the  plaintiff  has  suf- 
fered injury,  then  the  defendant  is  liable.  Unless  the  plaintiff 
establishes  that  he  did  this,  and  that  he  thereby  has  suffered  an 
injury,  the  defendant  is  not  liable.*'    '■ 

Hoes  it  Smith  for  appellant  cited  2  Blaokstone's  Com.  183;  2 
Saunders'  Rep.  47,  f.  and  g.;  ThMs  v.  Bioharchanj  6  Yt.  442; 
HurdY.  Darling,  14  Vt.  214. 

iTl  BarUeU,  for  appellee. 

Pbck,  J.  (after  stating  facts.)  The  legal  proposition  in  the 
charge,  that  the  relation  of  these  two  parties  to  this  property  and 
to  each  other  creates  the  duty,  each  to  the  other,  to  use  the  water 
in  good  faith  and  with  a  reasonable  regard  on  the  part  of  each 
to  the  right  of  the  other  to  the  use  of  his  proportional  share,  is 
correct.  Each  should  so  use  his  own  as  not  unnecessarily  to  injure 
the  others.  This  does  not  seem  to  be  questioned  by  the  defend- 
ant's counsel,  nor  is  it  denied  that  the  charge,  so  far  as  relates  to 
the  acts  and  conduct  of  the  defendant  himself  personally,  required 
the  jury  to  find,  in  order  to  warrant  a  verdict  for  the  plaintiff,  all 
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that  IB  in  law  neoessaiy  to  render  the  defendant  liable  to  the 

tif[  in  some  form.    Bat  it  is  insisted  that  in  the  alternative  in  the 

m 

charge,  based  on  the  liability  of  the  defendant  for  the  conduct  of 
Ids  family  in  the  matter,  there  is  error.  It  is  claimed  that  the 
charge  in  this  respect  does  not  require  the  jury  to  find  such  facts 
as  are  necessary  to  constitute  that  active  participation  by  the 
defendant  in  the  wrongful  conduct  of  his  family  which  is  necessary 
to  make  him  responsible  for  their  acts.  If  the  verdict  is  based  on 
this  alternative  in  the  charge,  the  jury  must  have  found  that  the 
defendant,  for  the  purpose  of  annoying  or  injuring  the  plaiutiff,  or 
with  a  wanton  disregard  or  indifference  to  the  inconvenience  it 
might  occasion  to  the  plaintiff,  knowingly  suffered  his  family  to 
use  or  waste  more  than  the  defendant's  one-fifth  of  the  water,  to 
the  injury  of  the  plaintifi^  by  depriving  him  of  his  rightful  portion 
thereof  which  he  was  entitled  to  have  flow  to  his  house  through  his 
branch  aqueduct  The  word  suffer^  used  in  the  charge,  means  to 
<mUou)  or  permit^  and  from  the  whole  charge  must  have  been  so 
understood  by  the  jury.  Whether  it  was  a  volurUaryy  or  a  tMj^lj- 
fferU  permission,  is  not  material;  for  in  whichever  sense  it  is  under- 
stood, it  is  sufficient,  in  connection  with  the  other  finding  of  tbe 
jury,  to  charge  the  defendant  with  the  acts  of  his  family  in  a  mat- 
ter of  this  kind,  either  upon  the  ground  of  a  voluntary  permission 
on  his  part,  or  upon  the  ground  of  culpable  negligence  for  not  pre* 
venting  or  attempting  to  prevent  the  known  misconduct  of  his 
family  in  his  business  and  under  his  controL 

But  it  is  insisted  that  the  parties  are  tenants  in  common,  that 
the  proper  remedy  is  an  action  of  account,  and  that  an  action  on  the 
case  sounding  in  tort  would  not  lie.  As  applicable  to  remedies  of 
this  character  between  tenants  in  conmion,  the  true  principle  is 
stated  by  Kbnton,  Ch.  J.,  in  Martyn  v.  KnowUyB^  8  T.  R.  145, 
that,  '^  if  one  tenant  in  common  misuse  that  which  is  in  common 
with  another,  he  is  answerable  to  the  other  in  an  action  as  for 
misfeasance."  That  was  an  action  on  the  case  by  one  tenant  in 
common  against  his  co-tenant  for  cutting  certain  trees  upon  the 
common  land.  The  right  to  maintain  the  action  was  fully  recog* 
nized,  if  the  fact  showed  that  the  trees  were  not  proper  to  be  out; 
but  the  plaintiff  failed  to  recover  solely  on  the  ground  that  it 
appeared  that  the  trees  in  question  were  of  proper  age,  and  in  other 
respects  fit  and  proper  to  be  cut  Whether  one  tenant  in  common 
u  to  be  regarded  as  a  wrong-doer,  so  that  an  aetion  of  tort 
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against  him  by  his  co-tenant,  depends  on  the  kind  of  property,  the 
implied  authority  of  tenants  in  common  as  between  each  other,  the 
nature,  tendency  and  effect  of  the  act  done.  In  relation  to  real 
estate,  there  is  an  implied  authority  for  a  tenant  in  common  to 
occupy  the  whole  for  himself  and  co-tenant,  if  his  co-tenant  does 
not  choose  to  occupy  with  him.  Hence,  if  one  occupies  the  whole 
or  more  than  his  share,  he  is  liable  to  account  for  rents  and  profits 
in  an  action  of  account.  But  as  the  nature  of  real  estate  is  such 
that  tlfe  occupancy  by  one  tenant  in  common  docs  not  necessarily 
exclude  the  other,  if  one  oust  or  exclude  the  other  from  the  pos- 
session, the  latter  is  not  bound  to  seek  his  remedy  by  action  of 
account,  but  may  recover  to  the  extent  of  his  title  in  ejectment, 
and  thereupon  at  common  law  have  his  action  of  trespass  fot 
mesne  profits,  which  in  this  State  he  would  recover  in  the  same 
action.  Goodtitle  v.  Tombs^  3  Wils.  118,  was  such  action  of  tres- 
pass by  one  tenant  in  common  against  his  co-tenant,  '^for  the 
recovery  of  damage  sustained  by  being  kept  out  of  possession  by 
his  companion  Tombs,"  whei*e  the  point  was  made  that  account 
would  lie  in  such  case,  but  not  trespass,  by  one  tenant  in  common 
against  his  co-tenant.  But  it  was  held  that  the  action  of  trespass 
was  a  remedy  to  which  the  plaintiff  had  a  right  to  resort;  and 
among  the  reasons  assigned  by  Gould,  J.,  is  this,  ''  that  the  plain 
tiff  in  this  case  is  not  confined  to  the  very  mesne  profits  only,  but 
he  may  recover  for  his  trouble,  etc. ;  I  have  known  four  times  the 
value  of  the  mesne  profits  given  by  a  jury  in  this  sort  of  acti(»n 
of  trespass;  if  it  were  not  to  be  so,  sometimes  complete  justice 
could  not  be  done  to  the  party  injured."  Wilmot,  C.  J.,  says, 
'* damages  are  not  confined  to  the  mere  rent  of  the  premises;  but 
the  jury  may  give  more  if  they  please,  as  my  brother  Gould  hath 
said."  Wherp  there  is  a  wrong  there  is  a  remedy,  and  the  remedy 
should  be  adequate  to  the  injury.  The  injury  complained  of  in  the 
case  at  bar  results  from  the  wrongful  act  or  culpable  negligence  of 
the  defendant.  An  action  of  account  would  be  ill  adapted  to 
redress  the  wrong,  as  the  cause  of  action. arises  from  tort;  and  also 
for  the  reason  that  there  could  be  no  l^nown  or  just  basis  of  account- 
ing; the  water  of  which  the  defendant  wrongfully  deprived  the 
plaintiff  having  no  such  definite,  ascertainable  or  marketable  value 
a6  to  furnish  any  rule  of  compensation.  The  defendant  is  a  wrong- 
doer; the  cause  of  action  is  founded  on  tort,  and  the  appropriate 
remedy  is  for  damages;  the  compensation  or  recovery  is  not  to  be 
Vol.  V— 35 
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measured  by  the  price  of  water,  or  by  the  benefit  receiyed  by  the 
defendant,  which  may  have  been  none  at  all,  bat  by  the  injury  to 
the  plaintiff  from  the  unlawful  diflturbance  of  his  right  by  the 
defendant,  together  with  such  exemplary  damages  as  the  circum- 
stances  will  warrant.  An  action  of  account  would  be  not  only 
inappropriate  but  manifestly  an  inadequate  remedy.  It  is  insuted 
that  an  action  of  this  character  will  not  lie  unless  there  is  a  destruc- 
tion of  the  subject-matter  of  the  tenancy  in  common.  But  it  is  an 
error  to  suppose,  because  in  order  to  maintain  trespass  or  trover  for 
a  chattel  by  one  tenant  in  conmion  against  a  co-tenant,  that  a 
destruction  of  the  thing  or  something  equivalent  must  be  shown, 
that  it  follows  that  no  action  ex  delicto  can  be  maintained  by  the 
one  against  the  other,  short  of  proof  of  a  destruction  of  the  pro- 
perty. The  objection  to  trespass  and  trover  in  such  cases  often  is 
purely  technical,  and  peculiar  to  these  two  forms  of  action;  in  tres- 
pass the  want  of  an  unlawful  taking ;  and  in  trover  for  the  reason 
that  it  is  not  every  injury  to  property,  by  one  in  lawful  possession, 
that  amounts  to  a  technical  conversion,  although  it  be  a  ground  of 
action  on  the  case.  In  Cvbitt  v.  Porter y  8  Bam.  &  C.  257  (15  Com. 
L.  R.  211),  LriTLEDALB,  Justice,  after  saying  that  trespass  lies  by 
one  tenant  in  common  against  his  co-tenant  who  destroys  the  sub* 
ject-matter  of  the^  tenancy  in  common,  as  if  one  tenant  in  com* 
mon  destroys  the  whole  flight  of  a  dove-cote,  or  all  the  deer  in  their 
park,  says,  ''in  other  cases,  where  there  has  not  been  a  total 
destruction  of  the  subject-matter  of  the  tenancy  in  common,  but 
only  a  partial  injury  to  it,  waste  or  an  action  on  the  case  will  lie 
by  one  tenant  in  common  against  another ;  as  if  one  tenant  in  com- 
mon of  a  wood  or  piscary  does  waste  against  the  will  of  the  other 
he  (that  other)  shall  have  waste;  or  if  one  corrupt  the  water,  the 
other  shall  have  an  action  on  the  case."  Chitty,  speaking  of  the 
action  of  trespass  between  tenants  in  common  of  chattels,  says, 
"  if  the  thing  be  destroyed,  trespass  lies,  and  case  may  be  supported 
for  injuring  the  thing."  1  Chitty*s  PL  91.  In  Comyn's  Dig.,  Title 
"  Estates  (K.  8),  Tenants  in  Common,"  it  is  said :  "  If  one  corrupt 
the  water  the  other  shall  have  an  action  on  the  case."  Coke  Lit. 
200  b.  is  to  the  same  effect.  If  so  in  case  of  corrupting  the  water, 
it  must  be  so  in  case  of  one  tenant  in  common  wrongfully  depriving 
the  other  of  it;  and  whether  wholly  or  in  part  can  make  no  dif 
ference  as  to  the  right  to  maintain  an  action  ex  delicto.  To  the 
extent  the  plaintiff  was  deprived  of  the  water  to  which  he  was 
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entitled,  it  was  practically  destroyed;  but  whether  a  destruction  or 
a  misuse,  is  immaterial.  Chit.  PL  91.  In  England  one  commoner 
maintains  an  action  on  the  case  against  another  commoner  for  sur- 
charging the  common,  whereby  the  plaintiff  is  unable  to  enjoy  the 
common  in  so  ample  and  beneficial  a  manner  as  he  ought  and 
otherwise  would.  Sobson  v.  Toddy  4  T.  R.  71 ;  although  the  only 
interest  which  a  commoner  has  in  the  common  is,  in  legal  phrase,  to 
eat  the  grass  with  the  mouths  of  his  cattle.  In  ChesUy  and  others  v. 
Thompson^  8  N.  H.  9,  it  was  decided  that  an  action  on  the  case  could 
be  maintained  by  the  plaintiffs  who  were  tenants  in  common  with 
the  defendant  of  a  mill,  for  the  negligence  of  the  defendant  in  the 
manner  of  the  keeping  of  the  fire  in  the  mill,  by  means  of  which 
the  mill  was  burned.  There  is  no  principle  that  requires  the  destruc- 
tion to  be  total  in  order  to  maintain  the  action  in  such  case.  In 
Blanchard  v.  Baker  et  al,^  8  GreenL  253,  it  is  held  that  one  tenant 
in  common  may  maintain  trespass  on  the  case  against  his  co-tenant 
for  diverting  the  water  from  their  common  mill  for  separate  purposes 
of  his  own.  So  in  Odiome  v.  Jjyford^  9  N.  H.  602,  it  is  decided 
that  if  one  tenant  in  common  of  a  mill  erects  a  dam  below  on  the 
same  stream  upon  his  several  estate,  and  thereby  flows  the  common 
property,  to  the  injury  of  his  co-tenant  in  respect  to  it,  the  latter 
may  maintain  an  action  on  the  case  therefor  against  him  for  dam- 
ages. In  each  of  these  three  cases,  the  objection  was  made  that 
the  action  would  not  lie  by  one  tenant  in  common  against  his 
co-tenant,  and  overruled.  This  objection  is  well  answered  in 
Odiome  v.  Lyford^  by  Pabker,  0.  J.,  in  a  manner  applicable  to  the 
objection  in  this  case,  when  he  says,  *'  the  act  of  the  defendant  in 
flowing  the  common  property  in  this  case,  if  without  right,  is  not 
a  mere  entry  and  possession  as  a  tenant  in  common  subjecting  him 
to  account  for  the  profits,  but  is  an  act  which  tortionsly  deprives 
the  plaintiff  of  the  use  of  the  property,  and  is  in  the  nature  of  a 
destruction  of  the  use  for  which  it  was  intended.''  Angell  &»  Ames, 
on  Watercourses,  lays  down  the  same  principle  that  is  acted  on  in 
thf^se  cases.  The  case  at  bar  is  still  stronger  in  favor  of  an  action 
of  trespass  on  the  case  than  the  cases  already  alluded  to.  There 
is  an  additional  reason  in  support  of  such  action  in  this  case  which 
does  not  usually  exist  in  actions  of  this  character  between  tenants 
in  common.  The  parties  by  their  separate  branch  aqueducts,  which 
each  had  constructed  for  himself  to  carry  his  portion  of  the  water 
from  the  common  main  aqueduct  to  his  dwelling-house,  had  made  a 
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practical  dirisioii  according  to  their  several  rights.  While  acting 
under  this  arrangement,  and  thus  enjoying  each  his  portion  in 
severalty,  each  had  a  several  easement  or  right  to  have  his  share  of 
the  water  flow  through  his  own  several  aqueduct  to  his  dwelling- 
house,  for  his  several  and  exclusive  use.  To  this  extent,  the  right 
of  the  plaintiff  is  several,  and  the  damage  resulting  from  the  wrongs 
ful  act  or  culpable  negligence  of  the  defendant  is  not  common  to 
the  plaintiff  and  defendant,  as  in  ordinary  cases  of  actions  of  tort 
by  one  tenant  in  common  against  his  co-tenant  for  injury  to  the 
common  property,  but  is  several  to  the  plaintiff.  Upon  the  facta 
in  this  case,  clearly  the  ownership  in  common  of  the  right  to  take 
water  from  the  spring,  and  ownership  in  common  of  the  main  aqae- 
quct,  does  not  justify  or  excuse  the  defendant,  or  defeat  the  action. 

JvdgmenJt  affirmed. 


BoTEncoK,  appellant,  v.  Fabhsbs'  Mutital  Fibs  Ltoitbangb  Oow 

(48  Vt.  9S0.) 

Jnff9  i/MUTWMA — a»&ignmeni  of  polky — raMtpeaMoA. 

Jl  policy  of  fire  insurance  was  issued  on  buildings  by  a  company,  whose  charter 
declared  that,  when  any  buildings  insured  should  be  alienated,  the  policy 
should  thereupon  be  void  *^pramded,  however,  that  the  grantee  or  alienee, 
having  the  policy  assigned,  may  have  the  same  ratified  and  confirmed  *  * 
*  *  upon  application  to  the  directors  and  with  their  consent,  within  thirty 
days  next  after  such  alienation."  The  buildings  covered  by  this  policy  were 
conveyed,  and  the  policy  was  assigned  by  the  assured.  A  loss  by  fire  occur- 
red on  the  eighth  day  after  the  alienation,  whereupon,  the  company  were 
immediately  informed  of  the  loss  and  an  application  was  made  by  the 
assignee  for  a  ratiflcadon.  The  company  refiised  arbitrarily  and  without 
cause;  and  on  a  bill  brought  in  chancery  praying  for  relief, —  hek^  that  the 
assignee  was  entitled  to  recover  of  the  company  for  the  loss,  the  same  as  if 
they  had  ratified  the  assignment 

Biix  in  chancery,  by  Boynton  against  The  Farmers'  Mutual  Fire 
Insurance  Company. 

The  object  of  the  orator's  bill  of  complaint  is  to  recover  oertiun 
sums  of  money  for  loss  and  damage  of  property  insured  by  the 
defendant  company.  On  the  12th  of  August,  1863,  one  Chaijei 
Jewett  effected  an  insurance  in  the    defendant    ocmpany  upon 
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buildings  located  upon  his  farm  in  Hydepark.  It  was  and  is  the 
custom  of  Raid  company  to  demand  and  receive,  at  the  time  of 
making  their  insurance  contract,  a  sum  sufficient  to  cover  the  whole 
claims  of  the  company,  the  whole  term  of  the  policy,  without  mak- 
ing  other  assessments  on  the  premium  note.  Jewett  did  pay  to 
said  company,  at  that  time,  the  required  sum  in  cash  as  premiuniy 
and  the  sum  so  paid  was  the  whole  amount  it  was  expected  would 
be  required  to  be  paid  to  defendant  on  said  policy  for  the  term  of 
five  years  which  it  was  to  remain  in  force.  The  property  was 
insured  to  said  Jewett,  his  heirs  and  assigns.  The  policy  contains, 
among  other  things,  the  following  clause:  "And  we  do  therefore 
promise,  according  to  the  provisions  of  the  act  of  incorporation 
and  the  by-law^  of  said  company,  which  are  to  form  a  part  of  this 
contract,  to  settle  and  pay  unto  the  said  assured  and  heirs,  execu- 
tors, administrators  or  assigns,  all  loss  or  damage  not  exceeding  in 
the  whole  the  sums  aforesaid,  which  shall  or  may  happen  to  the 
aforesaid  property  by  reason  or  by  means  of  fire  dming  the  time 
this  policy  shall  remain  in  force."  On  the  11th  of  November, 
1865,  the  said  Jewett's  administrator  sold  said  farm  and  buildings 
to  the  orator  and  conveyed  the  same  to  him,  by  deed  of  that  date, 
duly  executed,  delivered  and  recorded,  and  on  the  same  day  assigned 
said  policy  of  insurance  to  the  orator.  On  the  19th  of  said  Novem- 
ber, said  builings  were  destroyed  by  fire,  and  on  the  20th  of  the 
same  month  the  defendant  was  duly  notified  of  said  transfer  and 
assignment  to  the  orator,  and  requested  to  ratify  and  confirm  the 
same  to  him,  but  refused. 

The  defendants  demurred  to  the  bill;  and  2k  pro  forma  decree  of 
dismissal  was  entered.     The  orator  appealed. 

R.  C,  Renton^  for  appellant,  cited  Powles  v.  JnnesSy  11  M.  A 
W.  10;  Wakefield  V.  Martin^  3  Mass.  558;  JSarle  v.  Shaw^  1  John. 
Cas.  318;  Constant  v.  Insura7ice  Co.y  3  Wall,  Jr.  313  (rep.  in  A.  M. 
Law  Reg.  N.  S.  116);  Com,  Ins,  Co.  v.  UhionMut.  19How.(U.S.)  318; 
I^ew  JBhg.  Ins.  Co.  v.  De  Wolf^  8  Pick.  62;  McCvUough  v.  EagU 
Im.  Co.^  1  Pick.  280;  Wheaton's  Note,  Am.  Law  Reg.  1,  123  and 
cases  there  cited;  Taylor  v.  Merchants^  F.  Ins.  Co.^  9  How.  (U.  S.) 
390;  2  Am.  Lead.  Gas.  ed.  of  1857,  pp.  613,  632;  Wilson  v.  HiM^  3 
Metcalf,  66;  Folsom  v.  Belknap  Ins.  Co,j  10  Foster,  231. 

Wells  <t  Hecffieldj  for  appellees,  argued  that  the  alienation  of 
the  property  insured  annulled  the  contract  of  insurance,  and  cited 
Angell  on  Ins.  §§  191,  211;   Wood  v.  Hutland  and  Addison  MuL 
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Mre  Ins,  Co.^  31  Vt.  652;  Kent's  Com.,  3d  Vol.,  p.  375,  note  b; 
Ohio,  L.  S.  253;  2  Atk.  664,  and  especially  where  the  words  are 
express,  as  in  this  case.  In  the  language  of  the  charter  he  '^  may 
have  his  policy  confirmed  on  application  to  the  directorSj'*^  with  their 
consent,  1  Ph.  on  Ins.  68,  69;  Dadmun  Manf.  Co.  v.  Worcester  Mut 
Itre  Ins.  Co.^  11  Met.  429;  Ellis  on  Ins.  143-6;  Carpenter  v.  Wash- 
ington Ins.  Co.y  2  Am.  L.  0.  602,  603;  Story,  J.  id.  612, 613.  Even 
an  assignment  for  the  benefit  of  creditors,  invalidates  the  policy. 
1  Phillips  on  Ins.  §§  879,  880;  Smith  v.  Saratoga  Ins.  Co.j  3  Hill, 
508;  1  id.  497 ;  Western  Ins.  Co.  v  Biker^  10  Mich.  279;  Af/ers  v. 
JSdrt.  Ins.  Co.^  17  Iowa,  176;  IbnUinson  v.  Monmouth  Ins.  Co.,,  47 
Maine,  232;  Lawrence  v.  Holyoke  Ins.  Co.,  11  Allen,  387;  Ch.  J. 
Shaw  in  Wilson  v.  SiU,  3  Met  %^. 

Wilson,  J.  (after  stating  facts).  It  is  insisted  by  the  defend- 
ant's counsel  that  the  sale  and  conveyance  of  the  property  rendered 
the  policy  absolutely  void ;  that  the  company  not  only  did  not 
ratify,  but  had  the  arbitrary  right  to  refuse  to  ratify  the  policy  to 
.the  orator.  It  has  been  observed  that  the  act  of  incorporation 
and  by-laws  of  the  company  are  a  part  of  the  contract.  Section 
four  of  the  charter  declares  that  when  any  building  shall  be  alien- 
ated  by  sale  or  otherwise,  the  policy  shall  thereupon  be  void: 
^^ProDided,  however,  that  the  grantee  or  alienee  having  the  policy 
assigned,  may  have  the  same  ratified  and  confirmed  to  him,  her  or 
them,  for  his,  her  or  their  use  and  benefit,  upon  application  to  the 
directors  and  with  their  consent,  within  thirty  days  next  after  such 
alienation,  on  giving  proper  security  to  the  satisfaction  of  said 
directors,  for  such  proportion  of  the  deposit  or  payment  notes  as 
shall  remain  unpaid,  and  by  such  certification  and  confirmation  the 
party  causing  the  same  shall  be  entitled  to  all  the  rights  and  privi- 
leges, and  subject  to  all  the  liabilities,  to  which  the  original  party 
was  entitled  and  subject  under  this  act."  The  eighth  section  of 
the  by-laws  provides  that,  whenever  the  grantee  or  alienee  of  any 
property  insured  shall  procure  an  assignment  and  transfer  of  a 
policy,  and  shall,  within  thirty  days  from  the  day  he  purchases  the 
same,  forward  the  said  policy  and  assignment  to  the  secretary,  he 
may  have  the  same  confirmed  and  ratified  to  him,  and,  when  so 
ratified  and  confirmed,  the  secretary  shall  record  the  same  when 
the  grantee  or  alienee  shall  have  given  satisfactory  secarity  for  the 
payment  of  the  premium  note  given  for  the  policy.     It  also  con* 
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Urns  the  following  clause:  ^^Provided  said  policy,  after  sale,  shall 
be  void  until  confirmed  to  the  assignee.^'  The  facts  stated  in  the 
bill  of  complaint  and  admitted  by  the  answer  or  demurrer,  show 
that  Jewett's  administrator  and  his  assignee  performed,  within  the 
time  provided  in  the  contract,  all  it  required  them  to  perform  to 
entitle  the  assignee  to  have  the  policy  ratified  and  confirmed  to 
him.  The  conveyance  of  the  property  and  assignment  of  the  policy 
to  the  orator  were  made  before  the  loss.  The  policy  and  assign- 
ment were  forwarded  to  the  secretary  of  the  company  within  the 
time  limited'for  that  purpose,  and  security  given  or  offered,  agree- 
ably to  the  terms  of  the  contract. 

It  is  claimed  by  the  defendant  that  the  assignee  can  have  no 
interest  in  the  insurance  unless  the  insurers  approve  the  assign- 
ment, and  by  such  assent  make  a  new  contract  with  the  assignee. 
This  position  incorrectly  assumes  that  such  a  policy  is  a  personal 
contract  merely  with  the  original  party,  and  that  it  is  rendered 
void  by  the  conveyance  until  confirmed  by  a  new  contract  with 
the  assignee,  notwithstanding  the  assignment  of  the  policy  to  him. 
The  defendant's  interpretation  of  the  contract  is,  that  the  pur- 
chaser of  insured  property  may  have  the  insurance  assigned  to 
him;  that  he  shall  have  a  certain  time  within  which  to  comply 
with  the  conditions  on  which  the  company,  by  the  terms  of  the 
original  contract,  agreed  to  confirm  the  assignment,  but  in  the 
meantime  such  assigned  policy  is  void,  and  if  the  property  is 
destroyed  or  damaged  by  fire  before  confirmation  of  the  assign* 
ment,  the  company  is  not  liable  for  such  loss  or  damage.  But  this 
is  not  the  legal  effect  of  the  defendant's  promise.  The  contract 
was  entered  into  by  and  between  the  company  as  one  of  the  con- 
tracting parties,  and  Charles  Jewett,  his  heirs  and  assigns,  who 
constitute  the  other  party  thereto.  It  was  a  contract  to  insure  not 
only  Charles  Jewett,  but  his  heirs  and  assigns,  upon  the  terms  end 
conditions  named  in  the  policy.  The  terms  of  the  contract  and  cbe 
payment  in  advance  of  the  insurance  premium,  show  it  to  have  been 
the  intention  of  the  parties  to  secure  to  the  original  party  assured, 
his  heirs  and  assigns,  a  valuable  right  for  the  full  term  of  said 
insurance  agreeably  to  the  stipulations  contained  in  said  policy. 
The  insurance  made  the  property  more  valuable  to  Jewett  while  he 
owned  it  and  more  valuable  to  his  estate  and  assignee.  The  estate 
of  Jewett  was  justly  entitled  to  receive  of  the  grantee  of  the  prop- 
erty its  value  enhanced  by  the  insurance;  and  the  parties  to  the 
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conveyance  and  assignment,  in  negotiating  the  same,  had  the  right 
to  assume  that  the  company  woold  ratify  and  confirm  the  policy  to 
the  grantee,  upon  the  conditions  specified  therein,  provided  he  was 
a  suitable  person  to  be  admitted  a  member  of  the  company,  and  no 
good  cause  existed  why  the  insurance  should  not  remain  in  force. 
In  such  a  case  the  making  of  a  new  contract  between  the  company 
and  assignee  was  not  necessary  in  order  to  entitle  him  to  the  benefit 
of  the  insurance.  All  the  assignee  could  be  required  to  do,  under 
such  circumstances,  in  order  to  entitle  him  to  have^  the  assign- 
ment ratified,  was  to  comply  with  the  terms  of  the  contract  between 
the  company  and  the  original  party  assured,  and,  having  done  this, 
the  com]>any  was  bound  to  ratify  the  assignment,  unless  there  wa» 
such  a  change  in  the  situation  of  the  property  as  would,  by  the 
terms  of  the  contract,  give  the  company  a  right  to  cancel  the  policy 
or  increase  the  rate,  and  then  the  assignee  could  justly  claim  all 
rights  which  the  original  party  could  have  claimed  if  he  had  con- 
tinued the  owner  of  the  property,  provided  there  was  no  valid 
objection  to  the  assignee  personally.  The  liability  of  the  company 
to  the  original  party  assured  and  his  estate,  for  any  loss  that  might 
happen  to  the  property,  ceased  when  the  administrator  conveyed  it» 
and  the  sale  would  have  annulled  the  policy  if  he  had  not  assigned 
it  to  the  orator.  Jewett's  estate  had  an  assignable  interest  in  the 
insurance,  which  the  administrator  transferred  to  the  orator.  His 
rights  under  the  policy  commenced  at  the  time  of  tne  assignment. 
He  had  thirty  days  next  after  he  purchased  the  property  to  perform 
the  conditions  on  which  the  company  stipulated  in  the  policy  to 
ratify  it  to  Jewett's  assignee,  and  duiing  which  time  the  insurance 
remained  in  force  for  his  benefit.  If  the  company  had  at  any  time 
confirmed  the  assignment  to  the  orator,  such  confirmation  would 
relate  back  to  the  time  the  policy  was  assigned  to  him.  The 
orator  performed  the  contract  as  indicated  by  the  policy ;  hence  it 
remains  in  force  notwithstanding  the  company  refused  to  ratify 
the  assignment,  unless  the  directors  had  just  cause  of  refusal  It 
V  undoubtedly  true  that  insurers  could,  under  such  a  contract,  pro- 
tect themselves  against  an  assignment  of  the  insurance  to  an 
unsuitable  person  for  the  care  of  the  property,  or  other  cause  might 
exist  which  would  justify  the  insurers  in  refusing  to  ratify  an  assign- 
ment of  the  policy.  The  4th  section  of  the  charter  provides  that 
the  grantee  or  alienee,  having  the  policy  assigned,  may  have  the 
•ame  ratified  and  confirmed  to  him,  an  application  to  the  directors 
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wUh  their  consent.  This  should  receive  a  reasonable  interpretation . 
The  constmction  should  be  upon  the  view  and  comparison  of 
the  whole  contract,  and  with  an  endeavor  to  give  every  part  of  it 
meaning  and  effect  according  to  the  intention  of  the  parties.  The 
presumption  would  be  that  the  assignee  was  a  suitable  person,  unless 
there  was  evidence  to  the  contrary.  In  order  to  justify  the  direc- 
tors in  refusing  to  give  their  consent  lo  an  assignment  of  a  policy, 
they  must  have  evidence  of  the  unsuitableness  of  the  assignee,  or 
of  some  other  cause  of  refusal.  To  allow  them  the  arbUrary  right 
to  reject  the  assignment,  would  render  the  insurance  less  valuable, 
and  it  might  operate  as  a  fraud  upon  the  assured  and  his  assignee. 
In  this  case  the  company  admit  that  there  was  no  cause  for  the 
refusal  to  ratify  said  assignment.  The  directors  of  the  company 
claimed  the  right  to  act  and  did  act  arbitrarily  in  the  matter,  but 
in  this  they  erred  as  to  the  legal  obligation  of  the  contract.  We 
are  of  opinion  that  the  orator  is  entitled  to  relief,  according  to  the 
prayer  of  his  bilL  The  pr/>  forma  decree  of  the  chancellor  is 
reTersed  and  the  cause  remanded  to  the  court  of  chancery,  with 
instructions  that  a  decree  be  entered  in  favor  of  the  orator,  to 
recover  of  the  defendant  the  loss  on  the  dwellinar-house  and  shed 
mentioned  in  the  orator^s  bill  of  complaint,  the  same  as  if  the 
defendant  had  assented  to  and  confirmed  to  the  orator  the  assign- 
ment of  said  policy,  and  that  the  orator  recover  his  costs. 

Reversed  and  remanded 


GooDBiCH  V.  Tbact,  appellant. 

(48  Vt  814.) 

^romUeory  noU^forged  Hgnature^paiffnent — teffif  at  ogenL 

The  receipt  of  a  new  promissory  note,  a  signature  to  which  is  afterwards-found 
to  be  forged,  does  not  operate  as  a  payment  of  the  original  note  or  an  eztin- 
gcdshment  of  the  right  of  action  thereon. 

A  wifb^B  authority  in  business  matters  is  special  and  limited,  and  when  she 
ezoeeds  that  authority,  her  husband  is  not  bound. 

AcnoN  on  a  promissory  note  by  the  payee,  Goodrich,  against 

Tracy,  one  of  two  joint  and  several  makers.     The  note  in  suit  v  as 

given  January  4,  1868,  by  one  Sanderson  and  the  defendant,  the 

name  of  defendant  being  added  for  security.     The  negotiation h 

V0L.V 36. 
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leading  to  the  making  of  this  note  were  carried  on  through  the 
wife  of  plaintiff.  About  the  time  the  note  became  dne,  Mrs. 
Goodrich,  at  the  request  of  her  husband,  the  plaintiff,  wrote  to 
Sanderson  demanding  payment  of  the  note,  to  which  he  replied 
that  he  could  not  at  that  time,  but  would  give  a  new  note  with 
other  sureties.  Accordingly  a  new  note  was  given,  with  the  signa- 
ture of  one  Bliss  as  security.  Defendant  then  called  upon  Mrs. 
Goodrich  and  asked  for  the  original  note,  which  was  presented  to 
him,  whereupon  he  tore  off  the  signatures  and  handed  it  back.  The 
signature  of  Bliss  to  the  new  note  was  forged.  At  the  trial,  defend- 
ant offered  to  prove  certain  acts  and  admissions  of  plaintiff's  wife, 
to  the  effect  that  the  note  had  been  paid,  thus  preventing  defend- 
ant from  taking  precaution  to  secure  himself.  This  evidence  was 
excluded,  and  defendant  excepted.  It  also  appeared  that  the  note 
had  not  been  stamped  until  after  the  signatures  had  been  torn  off, 
wherefore  defendant  contended  that  the  note  was  void.  The  court 
ruled  otherwise  and  defendant  excepted.  Verdict  for  plaintiff  for 
1400,  the  amount  of  the  note,  and  interest.    Defendant  appealed. 

Ziaiorence  A  Burnap^  for  appellant. 

S,  It.  Hard^  for  appellee. 

RoYCB,  J.  This  was  an  action  of  assumpsit  on  a  promissory  note 
which  the  defendant  signed  as  surety  for  one  Sanderson.  It  was  not 
claimed  in  the  court  below  that  the  note  in  suit  had  ever  been  paid 
or  discharged  under  the  circumstances  detailed  in  the  exceptions, 
unless  the  receipt  of  the  note,  dated  January  1st,  1869,  operated 
as  a  payment  or  discharge.  It  was  admitted  that  this  last  note,  as 
far  as  Bliss  was  concerned  (  and  he  was  regarded  by  the  plaintiff  as 
the  responsible  party),  was  a  forgery.  The  plaintiff  received  this 
note  in  good  faith,  and  did  not  know  but  that  the  signatures  to  it 
were  genuine  until  after  the  note  in  suit  had  been  given  up.  Can 
the  receipt  of  this  note  be  regarded  as  a  payment  or  extinguishment 
of  the  right  of  action  upon  the  note  in  suit  ?  We  think  not.  In 
the  case  of  Packford  v.  Maxtoell^  6th  Term,  62,  the  defendant  being 
arrested  by  the  plaintiff  for  £80,  gave  to  the  plaintiff  a  draft  for 
£45,  and  agreed  to  settle  the  remainder  in  a  few  days,  and  was  dis- 
charged out  of  custody.  The  draft  was  dishonored,  the  defendant 
having  no  effects  of  the  drawee  in  his  hands,  whereupon  the  defend* 
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ant  was  again  arrested  upon  the  same  affidavit.  He  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  he  should  not  be  dis- 
charged out  of  custody;  and  Lord  Kbntyox,  in  giving  the  opinion, 
says,  that  in  cases  of  this  kind,  if  the  bill  which  is  given  in  pay- 
ment does  not  turn  out  to  be  productive,  it  is  not  that  which  it  pur- 
ports to  be  and  which  the  party  receiving  it  expects  it  to  be,  and 
therefore  he  may  consider  it  as  a  nullity  and  act  as  if  no  such  bill 
had  been  given  at  all.  This  case  has  been  frequently  cited  with 
approbation,  and  we  see  no  reason  to  question  its  soundness.  It 
was  held  in  JSagle  Bank  v.  Smithy  0th  Cowen,  74,  that  a  forged 
note  if  delivered  in  payment  is  no  satisfaction  or  extinguishment  of 
an  antecedent  demand.  The  reason  for  this  is  obvious.  It  is  not 
what  the  person  delivering  it  either  expressly  or  impliedly  affirms 
it  to  be,  and  what  the  person  accepting  it  believes  it  to  be.  The 
Uw  is  well  settled  that  the  party  giving  a  security  in  payment 
vouches  for  its  genuineness,  and  that  payment  of  a  debt  in  counter- 
feit or  worthless  bills  is  in  legal  effect  no  payment,  and  in  such 
cases  the  party  receiving  them  may  declare  upon  the  original  con- 
sideration  and  recover  upon  the  legal  liability  ensuing  therefrom. 
Bank  of  St.  Albans  v.  Farmers  A  Mechanics^  Bank^  10  Vt.  141; 
aUman  v.  Peck,  11  Vt.  616;  Torrey  v.  BaaJter,  18  Vt.  462;  Mar^ 
kle  V.  Hdtfiddy  2  Johns.  466. 

In  the  case  last  cited,  Judge  Kent  says  that  a  promissory  note 
and  a  bank  note  are  equally  promissory  notes  for  the  payment  of 
money,  and  that  there  is  no  presumption  that  the  receiver  takes 
upon  himself  the  risk  of  forgery.  In  Hughes  v.  Wheder,  8  Cowen, 
77,  it  was  held  that  where  an  usurious  note  was  given  as  a  substi- 
tute for  a  valid  note,  which  teas  destroyed  by  the  parties,  that  an 
action  lay  on  the  original  note.  So  that  it  is  not  material  to  inquire 
into  the  circumstances  of  the  delivery  of  the  note  in  suit  to  the 
defendant  by  Mrs.  Goodrich,  or  what  was  said  or  done  in  connec- 
tion with  it.  For  in  the  view  we  have  taken  of  the  case,  conceding 
all  that  the  defendant  claimed  he  had  the  right  to  prove,  the  plain- 
tiff would  still  be  entitled  to  his  judgment.  But  we  have  been 
unable  to  discover  any  error  in  the  rulings  of  the  court,  in  exclud- 
ing the  evidence  offered  by  the  defendant.  The  only  ground  upon 
which  it  can  be  claimed  that  the  acts  or  admissions  of  Mrs.  Good- 
rich could  be  given  in  evidence  against  the  plaintiff  is,  that  she  was 
the  agent  of  the  plaintiff  so  as  to  be  competent  to  bind  him  by 
inch  acts  and  admissions.     We  do  not  think  the  evidence  showed 
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any  sach  agency.  Her  agency  only  extended  to  the  performance 
of  certain  specific  acts,  and  the  admissions  sought  to  be  proved 
were  not  so  connected  with  the  performance  of  those  acts  as  to 
make  them  binding  upon  her  principal.  Her  authority  was  special 
and  limited,  and  when  she  exceeded  that  authority,  her  principal 
was  not  bound.  White  y.  Zangdon^  30  Yt.  599;  Vpham  <b  Claj/ 
V.  Whedock^  36  Yt.  27.  The  exception  taken  on  account  of  the 
want  of  a  reyenue  stamp,  has  not  been  urged  in  this  court  and  we 
treat  it  as  waived. 

The  judgment  of  the  county  court  is  qffbrmetL 


QunvK  Y.  Habd  et  al.y  appellants. 

(48  Vt  915.) 

Prpmiaeory  note — prineipal  and  surety — fravd. 

A.  signed  a  promisBory  note  as  surety  for  B.  with  the  understanding  that  B» 
was  to  QS(5  it  In  raiaiog  funds  for  prosecuting  a  profitable  business.  But 
B.  gave  the  note  to  C,  the  payee,  in  payment  of  a  pre-existing  debt  UeJd^ 
that  A.  was  liable  on  the  note  to  C.  who  was  innocent  of  the  fraud. 

AonoN  in  assumpsit  by  Michael  Quinn,  payee  of  a  promissory 
note,  against  £.  R.  Hard,  surety,  and  C.  J.  Lane,  principal  maker. 
The  note  in  suit  was  made  October  27,  1869,  and  signed  by  Hard 
as  surety,  at  Lane's  solicitation,  for  the  purpose,  as  Lane  repre- 
sented, of  raising  money  to  conduct  a  business  operation  which 
was  likely  to  be  very  profitable.  Lane  was  then  insolvent  (and 
has  been  so  ever  since),  and  the  real  design  of  procuring  the  note  to 
be  signed  by  Hard  was  to  pay  plaintiff  $200,  money  borrowed  from 
him  on  the  23d  of  September,  1869.  Lane  used  the  note  in  pay- 
ment of  this  pre-existing  debt.  The  note  remaining  unpaid,  plaintiff 
brings  this  action.  Judgment  for  plaintiff,  from  which  defendant, 
Hard,  appealed. 

E.  E,  Hardy  appellant  in  person,  cited  F.  Jk  M.  Bank,  36  Yt.  539; 
Atkinson  v.  Brooks^  26  id.  569;  MiOs  v.  Barber^  1  M.  &  W.  425; 
Hutchinson  v.  Boggs^  28  Penn.  294;  Palton  y.  CoiU^  5  Mioh.  505; 
BissellY.  Morgan^  11  Cush.  198. 

JEdgerton  Jb  Nicholsony  for  appellee. 
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Phck,  J.  The  pre-existing  debt  of  Lane  to  the  plaintiff  was  a 
good  consideration  for  the  note,  both  as  to  Lane  the  principal,  and 
as  to  Hard  the  surety;  especially  as  it  appears  that  the  note  wa« 
delivered  and  accepted  in  payment  of  that  debt.  Not  only  was 
the  original  debt  against  Lane  extinguished  by  the  note  received  in 
payment,  but  the  credit  was  extended  sixty  days,  the  period  the 
note  had  to  run.  An  agreement  by  a  creditor  with  a  third  person 
to  forbear  the  collection  of  a  debt  against  his  debtor  for  a  specified 
time,  is  a  good  consideration  for  the  promise  of  such  third  person 
to  pay  the  debt.  But  it  is  urged  in  behalf  of  the  defendant  Hard, 
that  as  Lane,  by  false  and  fraudulent  representations,  induced  Hard 
to  sign  the  note,  and  as  Lane  at  that  time  was  and  ever  since  has 
been  insolvent  and  destitute  of  property,  the  plaintiff  has  suffered 
nothing  by  relying  on  the  note,  and  therefore  Hard  ought  not  to  be 
held  reliable.  Hard,  by  signing  the  note  and  entrusting  it  with 
Lane  to  be  delivered,  gave  to  Lane  an  apparent  authority  to  use 
the  note  for  the  purpose  to  which  it  was  applied,  and  the  plaintiff 
was  justified  in  accepting  it  as  he  did  upon  the  faith  that  Lane  had 
such  authority  from  Hard.  The  note  in  the  hands  of  Lane  was 
complete,  and  payable  in  terms  to  the  plaintiff,  and  in  fact  executed 
both  by  Hard  and  Lane  for  the  purpose  of  being  delivered  to  the 
plaintiff.  The  case  therefore  differs  from  that  class  of  cases  where 
the  note  was  incomplete,  and  perverted  by  the  principal  to  a  use 
different  from  that  to  which  the  paper  itself  indicated  it  was  designed, 
and  in  violation  of  the  agreement  with  the  surety.  In  this  case  the 
plaintiff  having  a  debt  against  Lane  overdue,  and  having  applied  to 
him  for  payment.  Lane  thereupon  procures  the  note  in  question 
payable  to  the  plaintiff,  and  presents  it  to  him  in  payment  of  the 
debt,  which  the  plaintiff  accepts;  Hard,  when  he  signed  the  note, 
knowing  that  Lane  was  to  deliver  it  to  the  plaintiff  as  a  valid  note 
upon  which  he  was  to  become  liable.  There  was  nothing  in  all  this 
to  indicate  a  want  of  authority  in  Lane  to  deliver  the  note  to  the 
plaintiff  in  consideration  of  the  indebtedness,  or  to  put  the  plaintiff 
on  inquiry  as  to  the  means  by  which  Lane  had  induced  Hard  to 
sign  the  note.  The  plaintiff,  as  he  had  a  right  to  do,  confided  in  the 
note;  and  the  defendant  Hard  having  confided  in  the  representa- 
tions of  Lane  by  which  he  was  induced  to  sign  the  note,  Hard,  and 
not  the  plaintiff  took  the  risk  of  the  truth  of  such  representations. 
After  the  decisions  which  have  been  made  in  this  State  in  oases  of 
this  character,  and  cases  involving  the  same  principle,  no  extensive 
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examination  of  authorities  is  necessary.  In  P<usumsie  Bank  y. 
O08B  and  Pixge^  31  Vt.  815,  it  was  expressly  agreed  by  Gk>S8  the 
principal,  with  Page  the  surety,  when  the  latter  signed  the  note 
and  entrusted  it  with  the  former,  that  he,  Gross,  would  not  use  it 
unless  he  procured  the  signature  of  one  Brown  as  co-surety;  and  it 
was  held  that  Page  was  liable,  although  Ooss  delivered  the  note  in 
violation  of  the  agreement,  without  the  name  of  Brown,  or  of  any 
one  in  his  stead,  upon  it.  If  a  delivery  of  the  note  in  violation  of 
such  an  agreement  binds  the  surety,  it  is  more  clear  that  a  delivery 
of  the  note  merely  upon  a  different  consideration,  as  in  this  case, 
from  that  for  which  the  surety  was  induced  to  believe  it  was  to  be 
delivered,  is  no  defense.  It  is  true  that  in  that  case  the  considera- 
tion was  advanced  on  the  delivery  of  the  note,  but  that  does  not 
distinguish  the  case  from  this  in  principle.  The  consideration  in  the 
case  at  bar  is  of  a  character  that,  according  to  commercial  law 
applicable  to  negotiable  paper,  would  protect  an  endorsee  upon 
such  consideration  from  a  defense  by  the  maker  which  might  be 
available  against  the  payee.  This  being  so,  it  must  clearly  be  a  pro- 
tection to  the  payee  against  defenses  of  this  kind,  who  receives  the 
note  without  notice;  and  the  insolvency  of  the  origuial  debtor  at  the 
date  of  the  note  does  not  constitute  an  exception.  In  Dixon  v. 
Dixon^  31  Vt.  450,  there  was  an  agreement  with  the  surety,  Adams, 
that  the  principals  would  not  deliver  the  note  unless  one  Clark  or  one 
Onion  should  be  procured  by  them  to  sign  it  as  co-surety ;  and  the 
note  was  delivered  to  the  plaintiff,  the  payee,  in  violation  of  that 
agreement,  the  plaintiff  knowing  at  the  time  that  the  defendant 
Adams  was  surety  for  the  other  signers.  It  also  appeared  in  that 
case  that  the  note  was  delivered  in  payment  of  a  pre-existing 
debt  to  the  plaintiff,  of  the  other  signers  of  the  note,  for  which 
Adams  was  not  liable.  Adams,  the  surety,  was  held  bound  by 
the  note.  In  that  case  it  appeared  that  Adams  did  not  know, 
when  he  signed  the  note,  that  it  was  to  be  used  as  a  substitute 
for  another  note.  There  is  no  distinction  between  that  case  and 
the  case  at  bar  that  can  favor  the  defense  in  this  case.  We  are 
referred  to  Farmer^  db  Mechanical  Bank  v.  HaJthanoay^  86  Vt. 
539,  in  support  of  this  defense.  In  that  case  it  will  be  seen 
that  the  decision  turned  on  the  very  point  in  which  that  case 
differs  from  this.  The  note  was  payable  to  the  Farmers'  and 
Mechanics*  Bank,  for  $150,  not  negotiable.  Osgood  was  the 
principal  and  Hathaway  the  surety,  and  the  note  was  made  for  the 
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purpose  cf  obtaining  a  discount  at  the  bank.  Osgood  procured 
Hathaway  to  sign  the  note,  under  an  agreement  that  he  would  get 
the  note  discounted  at  the  bank,  and  bring  back  to  the  defendant 
Hathaway  $126  in  payment  of  that  amount  which  Osgood  then 
owed  Hathaway.  Osgood  not  being  able  to  get  the  note  dis- 
counted, he,  as  the  court  regarded  the  facts,  passed  the  note  to 
Adams,  to  apply  on  an  old  debt  he  owed  him;  although  after 
Adams  obtained  the  note  he  got  it  discounted  at  the  bank  and 
paid  it  at  maturity,  and  brought  the  suit  in  the  name  of  the  bank 
for  his  benefit.  It  was  decided  that  the  surety  was  not  liable;  but 
in  the  decision  the  court  fully  recognize  the  correctness  of  the 
decision  in  Pass.  Bank  v.  Goss  <t  Page^  and  in  Dixon  v.  Dixon  et 
al.  Babbbtt,  J.,  in  delivering  the  opinion  of  the  court,  says  : 
"The  note  not  being  payable  to  Adams,  distinguishes  this  case 
from  the  case  of  Pass.  Bank  v.  Ooss^  and  of  Dixon  y.  Dixon. 
Though  it  was  a  perfected  instrument,  it  did  not  import  that  it 
was  primarily  designed  to  be  delivered  to  him,  and  thus  carry  with 
it  the  apparent  right  to  receive  it,  irrespective  of  any  unknown 
agreement  between  the  makers.  Again  he  says :  '^  When  there- 
fore he  (Adams)  took  it  of  the  principal' maker  to  apply  on  an  old 
debt,  we  think  he  should  be  regarded  as  assuming  the  peril  of  the 
perversion  of  the  note  from  the  purpose  of  it,  as  shown  by  th$ 
instrument  itaeHf.^^  In  the  case  before  us,  the  instrument  did  "  import 
that  it  was  primarily  designed  to  be  delivered  to  him  (the  plaintiff,) 
and  thus  carry  with  it  the  apparent  right  to  receive  it  irrespective 
of  any  unknown  agreement  between  the  makers;*'  being  in  terms 
payable  to  the  plaintiff. 

But  it  is  insisted  that  it  does  not  appear  that  the  plaintiff  took 
the  note  bona  fide  and  without  notice  of  the  fraud  practiced  upon 
the  surety  to  induce  him  to  sign.  On  this  point  we  are  referred 
by  the  defendants'  counsel  to  cases  on  the  question  of  the  burden 
of  proof  in  relation  to  the  consideration  paid  by  the  plaintiff,  and 
the  circumstances  under  which  he  acquired  title  to  the  instrument, 
in  actions  by  an  endorsee  against  the  maker,  when  the  defendant 
proves  what  would  constitute  a  defense  as  against  the  payee.  In 
what  cases,  and  to  what  extent,  the  burden  of  proof  is  thrown 
upon  the  plaintiff  by  proof  of  such  defense,  does  not  appear  to  be 
very  clearly  settled  by  the  books ;  at  least  the  decisions  on  the 
question  are  far  from  uniform.  In  many  cases  the  question  depends 
upon  the  character  of  the  defense  interposed.    The  oases  cited  by 


288  VERMONT, 


Quinnv.  Hard. 


defendants'  coansel  are  mainly  upon  the  burden  of  proof  npon  the 
question  whether  the  endorsee  was  holder  for  valuable  considera- 
tion. But  it  is  unnecessary  to  define  the  rule  on  that  subject,  as 
the  plaintiff  is  not  an  endorsee,  and  is  not  necessarily  subject  to 
the  same  rule.  So  far  as  the  question  of  consideration  is  con- 
cerned, the  case  shows  that  the  plaintiff  was  a  holder  for  value,  as 
already  stated.  Among  the  cases  cited  by  the  defendant  is  P<Uan 
V.  Coit  et  al,y  6  Mich.  505,  action  by  endorsee  of  bill  of  exchange 
against  acceptor.  The  defense  was  illegality  of  the  consideration 
for  the  acceptance,  the  statute  in  terms  making  such  paper  illegal 
and  void,  and  forbidding  any  action  to  be  maintained  upon  it 
^'  except  when  broicght  by  a  bona  fide  holder  who  has  received  the 
same  upon  a  vdluahle  and  fair  consideration  toithotU  notice  or 
knowledge,^^  etc.  The  court  held  that  as  the  amount  of  considerap 
tion  given  by  the  plaintiff  was  an  affirmative  fact  peculiarly  within 
his  own  knowledge,  and  being  necessary  to  bring  the  plaintiff's 
case  within  the  exception  of  the  statute,  it  should  be  proved  by 
him.  But  on  the  subject  of  want  of  notice,  it  is  said  in  the  opinion 
in  that  case:  ''We  do  not  propose  to  give  a  definite  opinion 
upon  the  point  whether  the  illegality  being  first  shown,  the  burden 
of  proof  in  this  case  would  have  rested  upon  the  plaintiff  to  show 
actual  want  of  notice;  this  might  be  requiring  actual  proof  of  a 
negative.  But  we  are  inclined  to  the  opinion  that  they  should 
have  shown  the  nature  of  the  transaction  accompanying  the  trans* 
fer;  and  if  that  disclosed  no  suspicion  of  such  notice,  it  might 
make  a  prima  facie  case  of  want  of  notice,  and  throw  upon  the 
defendant  the  burden  of  proving  notice.''  Whether  this  is  the 
true  rule  as  between  an  endorsee  and  maker  or  acceptor,  or  not, 
nothing  more  could  be  required  of  the  plaintiff  in  the  case  at  bar 
than  what  is  indicated  by  the  court  in  the  case  last  referred  to; 
and  the  occasion,  the  consideration,  and  circumstances  of  the  tpuis- 
action  by  which  the  plaintiff  acquired  title  to  the  note,  as  disclosed 
in  the  case,  fully  come  up  to  the  requirement  in  that  case.  There 
being  nothing  in  the  facts  to  create  a  suspicion  of  notice  to  plain- 
tiff of  any  fraud  or  any  suspicion  of  bad  faith  on  his  part,  it  was 
for  the  defendant,  if  he  imputed  any  such  thing,  to  prove  it.  In 
Mank  of  State  of  Missouri  v.  JPhiUips^  17  Mo.  29,  it  was  decided 
that  it  was  no  defense  for  an  indorser  who  is  sued  upon  a  note, 
that  he  indorsed  it  upon  the  express  condition  that  it  should 
also  be  Indorsed  by  another  person  before  being  delivered,  when 
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it  does  not  appear  that  the  plaintiff  knew  of  the  condition.  The 
plaintiff  reooyered  in  that  ease  without  any  proof  of  want  of  notice 
of  the  condition  on  which  the  defendant  indorsed  the  paper,  and 
we  see  no  legal  reason  why  the  plaintiff  should  not  reoorer  in  thia 


Gibson  et  oL  y.  Binohah,  appellant. 

(4a  vt  4ia) 
Sale — ^eet  qf  oeeepianeB — volutUarif  payment. 

Where  an  article,  manufactared  in  accordance  with  a  special  contract,  is  accepted 
and  retained  by  the  vendee,  he  will  be  liable  for  the  ihll  contract  price,  there 
being  no  warranty,  and  the  defects,  if  any,  being  obvious  and  patent;  and  in 
each  a  case  a  Judgment  obtamed  by  the  vendor  for  an  unpaid  balance  of  the 
contract  price  is'  a  bar  to  an  action  by  the  vendee  to  recover  for  a  breach  of 
the  contract 

A  voluntary  payment  is  irrecoverable  by  action. 

Action  in  assumpsit  by  T.  S.  and  C.  P.  Gibson  against  L.  Bing- 
ham upon  a  contract  for  the  manufacture  of  a  hearse. 

The  plaintiffs  contracted  with  defendant  to  manufacture  and 
deliver  at  Rutland,  to  plaintiffs,  a  hearse  of  specific  description, 
for  the  price  of  $210.  The  hearse  was  made  and  delivered  to  plain- 
tiffs at  Rutland,  as  defendant  claims,  fully  according  to  the  terms 
of  the  contract.  The  plaintiffs  claim  that  in  some  things  it  was  not 
fully  up  to  what  the  contract  required.  When  the  plaintiffs  received 
the  hearse  (which  was  delivered  July  26,  1865),  they  wrote  defend- 
ant, saying  that  they  were  much  pleased  with  the  general  propor- 
tions of  it,  suggested  that  defendant  had  overlooked  plating  the 
^  ends  of  the  nuts,''  ^*  also  plated  pins.''  Varnish  looked  bad,  but 
not  defendant's  fault,  and  concludes,  '^  Your  money  is  ready,  though 
we  would  like  to  hear  from  you  before  sending."  The  plaintiffs 
received  and  retained  the  hearse  without  any  further  intimation  to 
defendant  until  the  8th  of  August,  when  they  sent  to  defendant 
$200,  with  a  bill  of  the  cost  of  making  the  hearse  what  the  contract 
called  for,  amounting  to  $16.22,  saying,  ''  But  we  send  you  $200, 
trusting  the  above  is  satisfactory." 

Vol.  v.— 37. 
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The  defendant  brought  a  suit  to  recover  the  balance  of  the  oon* 
tract  price  in  Franklin  county;  the  plaintiffs  opposed  and  defended 
the  suit,  and  appealed  it  into  the  county  court,  but  defendant 
recovered  the  ten  dollars. 

The  defendant  in  the  present  suit  insisted  that  plaintiffs  by  their 
letters  and  their  acceptance  of  the  article  had  waived  defects  and 
promised  to  pay  for  it,  by  which  they  were  bound;  also  that  the 
previous  judgment  in  favor  of  defendant  was  a  bar  to  this  recovery. 
The  court  ruled  otherwise.  Verdict  for  plaintiffs;  defendant 
appealed. 

I¥otU  cfc  DufUon^  for  appellant,  cited  Smith's  Mercantile  Law^ 
644;  JfUner  v.  Tltcker^  1  Carr  &  Payne,  16 ;  Kellogg  v.  DendoWy  14 
Conn.  411;  8  Pars,  on  Con.  47;  KMogg  v.  DenshWy  14  Conn.  411; 
Sprague  v.  Blake^  20  Wend.  60;  SeioMS  v.  Woods^  2  Caines,  48; 
Oneida  Manvfactaring  Co.  v.  Lavyrence  et  al,y  4  Cow.  440  ;  JSargou^ 
V.  Stone^  1  Seld.  73;  Bamey  v.  Qoff  A  Cody,  1  D.  Chip.  804; 
McAUister  v.  Beab,  4  Wend.  485;  StiU  v.  JBaU,  20  id.  61; 
King  db  Mead  v.  Paddock^  18  John.  141;  GtUter  v.  JPoweU^  2  S.  L. 
C.  87;  Mondel  v.  Sieel,  8  Mees.  &  Wels.  868;  Davie  v.  TaUcot  et 
oLy  12  N.  Y.  184;  MUner  v.  Ihicker,  1 0.  &  P.  16, 

C.  S.  Joyoe^  iot  appellees,  cited  69^0^  v.  Cooper ^  11  Vt.  697;  Gen* 
StB.  88,  §  1;  id.  726,  §  23;  Scott  v.  Nilee,  40  Vt.  678;  Carver  v. 
Adamsy  88  id.  600. 

Redfield,  J.  (after  stating  facts).  L  The  letter  from  plaintiflb 
to  defendants,  on  the  26th  of  July,  1865,  contains  no  intimation 
that  plaintiffs  purposed  to  disaffirm  and  rescind  the  contract;  on 
the  contrary,  the  letter  after  suggestion  of  some  deficiencies  in  the' 
performance  of  the  contract,  and  commending  the  general  style 
of  the  hearse,  proceeds  to  inform  the  defendant  that  the  **  money  is 
ready,"  indicating  most  clearly  that  they  received  the  hearse, 
accepted  it  on  the  contract,  and  were  ready  to  pay  for  it  as  con- 
tracted. 

In  case  of  warranty  or  fraud,  on  the  sale  of  chattels,  there  is  no 
question;  the  property  sold  may  be  retained  by  the  vendee,  and 
the  sale  affirmed,  yet  the  right  of  the  vendee  to  sue  upon  the  war- 
ranty, or  for  the  deceit,  will  not  be  thereby  affected.    The  war 
ranty  is  an  independent  contract,  which  is  purchased  by  the  vendee» 


JANUARY  TERM,  1871.  £91 

Gibson  v.  BiDgham. 


and  when  broken  can  be  sued  like  any  other  violated  contract. 
And  this  is  alike  true  in  case  of  fraud  and  deceit.  A  wrong  has 
been  thereby  inflicted,  and  for  that  wrong  the  party  injured  has  his 
redress.  This  contract  was  executory;  a  contract  to  manufacture 
an  article  of  a  certain  kind  for  a  stated  price.  There  is  no  claim 
that  there  was  warranty  or  fraud;  and  if  there  were  defects,  they 
were  obvious  and  patent.  The  vendee  could  either  accept  the 
article,  and  thereby  become  liable  to  pay  the  stipulated  price,  or  he 
could  r^ect  it  and  give  notice  of  the  non-acceptance,  and  bring  his 
action,  if  he  so  elects,  for  the  non-performance  of  the  contract;  but 
he  cannot  do  both,  nor  can  he  accept  it  and  impose  conditions^  and 
sue  the  other  party  for  non-compliance  with  the  conditions  which 
he  has  imposed.  While  the  vendor  is  bound  to  perform  his  con- 
tract,  he  has  the  right  to  the  return  of  the  article  delivered,  or  his 
pay  at  the  stipulated  price. 

In  PercivcdY,  Blake^  2d  Oar.  &  Payne,  514,  which  was  assumpsit 
for  a  vat  which  had  proved  defective,  Abbott,  Gh.  J.,  held,  if  the 
defects  were  not  discovered  and  notice  given  in  a  reasonable  time,  it 
could  not  be  any  defence  in  an  action  for  the  price.  And  in  Mil' 
ner  v.  Ihckery  1st  C.  &  P.  15,  Bubboughs,  J.,  says:  "  If  the  goods 
supplied  were  not  conformable  to  the  order,  the  buyer  must  return 
them  in  a  reasonable  time,  or  he  will  be  bound  to  pay  for  them." 

In  Cash  V.  GileSy  3  C.  <fe  P.  407,  Pabk,  J.,  says  (in  an  action  to 
recover  the  price  of  a  threshing  machine  which  was  defective),  that 
*'it  was  the  duty  of  defendant  either  to  have  immediately  returned 
or  given  immediate  notice  to  the  plaintiff  to  fetch  it  away."  In 
Growing  v.  Mendhan^  1  Stark.  Ca.  205,  which  was  an  action  for 
the  price  of  clover  seed  sold  by  sample,  the  defendant  was  not 
allowed  to  show  in  defense  that  it  was  not  according  to  sample, 
without  proof  that  he  offered  to  return  the  seed.  The  case  of  Kel" 
^gg  V.  Denalowy  14  Conn.  411,  is  a  very  thorough  analysis  of  all 
the  cases  on  this  subject  and  very  decisive  authority,  and  we  think 
the  rule  is  well  founded  on  reason  and  authority. 

n.  The  case  shows  that  on  the  8th  of  August,  1865,  the  plain- 
tiffs paid  to  the  defendant  $200,  as  a  full  payment  of  the  price  of 
the  hearse,  and  notified  the  defendant  that  they  retained  the  $10 
as  an  abatement  from  the  contract  price  for  some  deficiencies  in  the 
finish  of  the  hearse.  The  defendant  thereupon  sued  the  plaintiffs 
for  the  $1080  abated  and  retained ;  the  plaintiffs  appeared,  defended 
and  appealed  the  case,  and  were  finally  cast  in  the  suit.     The  issuo 
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in  that  case  was,  had  these  plaintiffs  the  right  to  retain  that  $10, 
an  abatement  from  the  contract  price;  and  it  was  decided  against 
them,  and  this  suit  is  brought  to  recover  back  the  same  fnanet/ 
which  they  have  paid  the  defendant  on  his  judgment.  This  per- 
petual oscillation,  by  alternate  suits  of  parties  litigant,  upon  the 
same  subject-matter,  if  sustained,  would  be  a  judicial  discovery  of 
a  ''  perpetual  motion  "  which  all  philosophy  has  failed  to  reach. 
But  it  is  the  interest  of  the  State  that  litigation  should  cease;  and 
when  a  right  to  property  has  been  once  put  in  issue  and  legally 
tried,  it  is  in  law  ended.  •  The  determination  of  the  former  suit  set- 
tled the  right,  as  between  these  parties.  It  is  said  by  the  plaintiffs' 
counsel,  that  the  plaintiffs'  actual  claim  is  $15.22,  and  he  could  not 
have  recovered  the  balance  due  him  in  his  defense  of  the  former 
suit.  But  the  plaintiffs  voluntarily  paid  the  stipulated  price,  except 
$10,  and  they  could  in  no  event  recover  back  a  voluntafy payment 
Their  claim  was  therefore  limited  by  their  own  act  to  $10.  If  these 
plaintiffs  had  sued  defendant  before  he  sued  them,  they  could  not 
have  recovered  the  $10,  because  they  had  that  in  their  own  hands. 
They  could  not  have  recovered  beyond  that,  because  they  were 
precluded  by  a  voluntary  payment. 

This  suit  is  therefore  brought,  because  they  have  paid  the  $10  to 
defendant  in  satisfaction  of  a  legal  judgment.  The  judgment  is 
reversed,  and  the  cause  remanded. 

Our  attention  has  been  called  to  Carver  v.  AdamSy  88  Vt.  500, 
and  Oale  v.  Cooper^  11  id.  697,  which  decided  that  if  a  party 
omits  to  plead  an  offset  he  is  not  thereby  precluded  from  collecting 
his  demand.  But  there  was  no  offset  or  question  of  ofi&et  in  this 
case.    It  was  a  disputed  claim  and  of  one  single  item. 

Judffm^it  reversed  and  cctuse  remanded. 


Dbapbb  v.  Hrrr,  appellant. 

(48Vt.tfi.) 

PromiBaorff  note — oMeptanoe  of  partpaym&nt — tender. 

Hie  acceptance  of  a  note  of  $40  in  satisfaction  of  a  note  of  $$0,  and  the  uial* 
taneous  surrender  of  the  lai^r  note,  is  a  f\ill  dischaige  thereof. 

A  tender  made  subject  to  the  condition  that  if  the  amount  offered  Is  accepted 
't  will  be  in  fiill  payment  of  all  claims,  is  invalid. 
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Action  in  assumpsit  by  Draper  against  Hitt.  The  cause  being 
referred  the  referee  made  the  following  report :   • 

On  the  5th  day  of  February,  1863,  the  plaintiff  held  the  pro- 
missory note  of  the  defendant,  which  was  dated  May  4,  1857,  and 
given  for  the  sum  of  $60  and  interest,  and  which  was  given  on  h 
good  consideration  and  delivered  the  plaintiff  on  the  day  of  its 
date.  On  the  said  5th  day  of  February,  the  plaintiff  applied  to  the 
defendant  to  pay  said  note,  but  the  defendant  being  unable  to  pay 
it,  proposed  to  the  plaintiff  to  give  him  a  new  note  for  $40,  payable 
in  two  years  with  interest,  and  in  satisfaction  of  the  note  first  above 
referred  to.  The  plaintiff  accepted  said  proposition,  and  thereupon 
the  defendant  executed  and  delivered  the  note  hereto  attached, 
when  the  plaintiff  gave  up  to  the  defendant  the  said  note  of  $60. 

On  the  day  of  the  commencement  of  this  suit,  and  after  the  writ 
in  this  cause  had  been  served,  the  said  defendant  offered  and  ten- 
dered to  the  plaintiff,  but  subject  to  the  condition  that  if  the  plain- 
tiff took  the  amount  so  offered,  it  was  to  be  in  full  payment  of  all 
claims  of  the  said  plaintiff,  the  amount  of  the  note  attached,  with 
the  accrued  interest  thereon  up  to  that  date,  together  with  costs 
for  writ  and  service,  which  the  plaintiff  refused  to  receive,  claiming 
that  his  demand  was  more  than  the  amount  so  offered  him.  The 
money  thus  offered  the  plaintiff  was  returned  into  court  by  the 
defendant,  and  is  now  in  the  hands  of  the  clerk.  Before  me  the 
plaintiff  claimed,  on  the  facts  aforesaid,  that  he  was  entitled  to 
recover  the  amount  of  the  note  first  above  referred  to  and  given  up 
by  him  as  aforesaid;  but  I  held  otherwise,  and  decided  and  so  find, 
on  the  aforesaid  facts,  that  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  note  attached  with  interest  thereon,  computed  up  to 
this  5th  day  of  February,  1867,  and  amounting  to  $49.60. 

But  if  the  court,  upon  the  facts  above  reported,  should  hold  and 
decide  that  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
note  herein  first  above  referred  to,  and  given  up  to  the  defendant, 
then  I  find  that  the  plaintiff  recover  of  the  defendant  the  amount  of 
said  note  with  interest,  computed  up  to  said  5th  day  of  February, 
1867,  and  amounting  to  $95.10. 

The  court  rendered  a />roybrma  judgment  on  the  report  of  the 
referee  for  $95.10,  and  costs.    Defendant  excepted. 

J,  C.  Baker  J  for  appellant. 
jK  Q.  Woodj  for  appellee. 
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Wilson,  J.  The  referee  finds  that  the  defendant  on  the  5th  day 
of  Febraaiy,  1868,  by  agreement  of  the  parties,  executed  his  note 
of  $40,  and  delivered  it  to  the  plaintiff;  that  the  plaintiff  then 
received  said  note  in  satisfaction  of  a  note  he  then  held  against  the 
defendant  of  $60,  dated  May  4,  1857,  and  that  the  plaintiff,  at  the 
time  he  so  received  the  note  of  $40,  surrendered  to  the  defendant 
the  original  note.  The  facts  of  this  case  bring  it  within  the  prin- 
ciple decided  in  the  case  of  JSUsworth  v.  J^gg  d>  Harvey^  35  Vt. 
355.  In  that  case  the  court  *held  that  the  acceptance  by  the  holder 
of  a  promissory  note  of  part  of  the  amount  due  upon  it,  in  satisfac- 
tion and  discharge  of  the  whole  note,  and  the  surrender  of  the  note 
by  the  holder  to  the  maker  to  be  canceled,  is  a  full  discharge  of  the 
note  and  no  action  can  be  maintained  for  the  unpaid  portion.  In 
that  case  the  court  recognize  the  old  decisions,  that  payment  of  part 
in  discharge  of  the  whole  does  discharge  the  whole,  if  shown  by  a 
release  under  seal,  but  if  showA  by  a  written  agreement,  or  receipt, 
or  any  proof  short  of  a  release,  it  does  not.  The  court  there  held 
that  the  surrender  of  a  note,  by  the  owner  to  the  maker  to  be  can- 
celed, is  equivalent  to  a  release.  In  this  case  the  note  of  $40  waa 
received  by  the  plaintiff  as  payment  of  the  note  of  $60,  which  waa 
surrendered  to  the  maker.  The  legal  effect  of  the  accord  and  satia- 
faction,  as  a  discharge  of  the  original  note,  is  the  same  as  it  would 
be  if  the  $40  had  been  paid  in  money  at  the  time  that  note  was 
surrendered. 

The  tender,  having  been  made  subject  to  the  condition  that  if  the 
plaintiff  took  the  amount  offered  it  was  to  be  in  full  payment  of  all 
claims  of  the  plaintiff,  is  invalid.  The  case  does  not  show  that  the 
plaintiff  said  or  did  anything,  at  the  time  the  tender  was  made,  thai 
wuold  operate  as  a  waiver  of  his  right  on  trial  to  object  to  the  cov 
ditional  form  in  which  the  money  was  offered.  The  judgment  of 
the  county  court  is  reversed,  and  judgment  for  plaintiff  to  recovef 
the  lesser  sum  reported  by  the  referee. 

Judgment  ofeofUfnXy  court  reversed. 
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Stkbs  y.  Town  of  Pawlet,  sppellani. 

(ttVtitf.) 

ESighiDaifj  dtfecU  in — 4r<io0br. 

Pldntiff 's  hone,  while  he  was  backing  it  out  of  a  shed  where  he  had  left  it  for 
oonTenience,  backed  into  a  galf  on  the  side  of  the  highwaj,  twenty  Ibet  ftom 
the  traveled  track.  BM^  that  plaintiff  could  not  recoyer  damages  from  the 
town,  for  that  the  accident  did  not  occur  In  using  the  highwaj  for  strictlj 
traveling  purposes  and  that  the  gulf  was  not  within  the  ordinaiy  limits  of  the 
highway. 

AcnoN  on  the  case  by  Horace  Sykes  against  the  town  of  Pawlet 
to  recover  for  the  loss  of  a  horse  and  for  injury  to  a  wagon  and 
harness  in  consequence  of  an  alleged  defect  in  a  highway.  The 
case  being  referred,  the  referee  reported  substantially  as  follows: 
The  plaintiff  {per  his  brother)  went  to  the  village  of  Pawlet,  Sep- 
tember 11,  1867,  and  drove  under  the  shed  of  Franklin  Hotel.  He 
hitched  his  mare  and  went  about  town  on  business  and  returned. 
While  attempting  to  back  his  mare  out  of  the  shed  she  became 
unmanageable  and  backed  off  an  embankment  into  a  stream  twenty 
feet  from  the  traveled  track  and  was  killed,  and  the  wagon  and  . 
harness  were  injured.  I  find  that  the  highway  near  the  shed  was 
insufficient;  though  the  insufficiency  was  outside  of  the  traveled 
path;  that  ordinary  care  and  skill  was  used  in  backing  the  mare, 
and  that  she  was  ordinarily  gentle  and  manageable;  also  that  propo- 
sitions had  been  made  by  the  town  to  fill  up  the  cavity  at  the 
place  of  the  accident.  Upon  this  report  the  damages  were  fixed  at 
$294.26  and  judgment  pro  forma  was  entered  for  that  amount  for 
plaintiff.    Defendant  excepted. 

Mtyette  Potter  and  Daniel  JRoberts^  for  appellant. 
X  B.  Bromley  and  A,  X.  Miner^  for  appellee. 

Babrbtt,  J.  The  case  being  before  us  upon  exceptions  to  a  pro 
forma  judgment  of  the  county  court,  on  a  report  of  a  referee,  it  is 
for  this  court  to  determine  what  judgment  ought  to  be  rendered. 
The  court  can  regard  only  the  facts  found  by  the  referee,  as  con- 
stituting the  ground  for  such  judgment. 

In  order  to  charge  the  town  with  liability  for  the  damage  su» 
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tained  by  the  plaintiff,  it  is  necessary  that  it  should  appear  that 
such  damage  was  caused  by  the  insufficiency  and  want  of  repair  of 
the  highway,  as  provided  by  our  statute,  as  it  has  been  construed 
and  applied  in  a  long  series  of  decided  cases.  This  case  seems  to 
present  several  formidable  reasons  why  the  plaintiff  is  not  entitled 
to  recover. 

The  traveled  track  of  the  highway  is  not  complained  of.  The 
plaintiff  did  not  meet  with  the  accident  in  attempting  to  use  it  as  a 
thoroughfare  for  travel.  On  the  other  hand  he  went  on  the  road  as 
far  as  he  desired  to,  and  then  turned  aside  and  drove  under  a 
private  shed  as  matter  of  choice  and  convenience,  to  let  his  team 
stand  while  he  was  going  about  the  village  on  foot,  in  the  transac- 
tion of  business.  When  he  got  ready  to  use  his  team  again,  he 
undertook  to  get  it  out  of  the  shed  with  a  view  to  getting  it  on  the 
road  again,  but  in  doing  this  his  horse  backed  out  of  the  shed 
directly  into  the  gulf,  some  twenty  feet  and  more  from  the  traveled 
track.  This  would  seem  to  render  the  case  of  Hice  v.  Mantpelier 
very  much  in  point  against  his  right  to  recover. 

Again,  the  duty  of  the  town  in  reference  to  the  margins  of  high- 
ways has  never  been  extended  beyond  the  requirement  that  they 
should  be  kept  in  a  reasonably  safe  condition  as  against  such  acci- 
dents as  are  likely  to,  and  actually  do,  occur  in  using  the  highway 
for  the  purpose  of  travel,  but  it  resulted  from  using  a  shed  by  the 
side  of  the  highway,  in  an  interval  of  cessation  from  travel,  and 
attempting  to  get  back  into  the  road,  after  a  voluntary  departure 
from  it. 

Again,  in  order  to  entitle  the  plaintiff  to  recover,  it  should  appear 
that  the  defect  complained  of  was  within  the  limits  of  the  highway 
as  located  and  established.  This  does  not  appear,  but  on  the  con- 
trary, so  far  as  the  facts  in  this  regard  are  shown  to  the  court,  the 
place  of  the  accident  was  outside  of  the  limits  of  the  established 
highway.  It  is  not  to  the  purpose  to  say,  that  that  gulf  extended 
from  the  shed  so  near  to  the  traveled  track,  and  even  within  the 
limits  of  the  highway,  as  to  be  very  dangerous  to  persons  passing 
on  the  traveled  track  of  the  highway.  If  the  plaintiff  had  met  with 
the  accident  from  that  cause,  and  in  that  manner,  he  would  have 
had  a  case  very  different  from  his  present  one  in  this  respect,  but 
which  we  do  not  now  undertake  to  decide,  nor  do  we  undertake  to 
intimate  what  consideration  we  should  give  to  it.  The  dangerous 
ness  of  the  gulf  near  the  traveled  track  did  not  trouble  him  in  this 
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instanoe.    It  was  the  gulf  near  the  front  of  the  shed,  and  many 
feet  away  from  the  traveled  track. 

While  we  ahoold  recommend  to  the  parties  entitled  to  control 
the  matter  to  fill  up  that  horrible  guLf^  and  especially  to  the  keeper 
of  the  Franklin  Hotel  to  make  a  safer  entrance  and  exit  in  front  of 
his  shed  for  the  accommodation  of  his  neighbors  who  may  want  a 
good  hitching-plaoe  nnder  cover, when  they  come  to  the  village  on 
business;  still,  we  are  clear  that  the  town  cannot  be  made  respon- 
sible for  default  in  this  respect  in  this  case. 

Jadgmwi  reveraed^  and  judgment  for  the  d^endcmL 


PtJMProK,  executor,  appellant,  v.  Fabhbbs*  Mutual  Inb.  Ca  et  aL 

Fire  ineuranee — execution  debtor  and  creditor. 

A.  havhig  obtained  a  judgment  against  B.,  levied  execution  upon  premises 
owned  and  insured  by  B.  Subsequently  the  premises  were  destroyed  by  fire. 
BiM,  that  A.  was  not  entitled  to  the  proceeds  of  the  insurance  policy. 

Bnx  in  chancery.  The  facts  appear  in  the  opinion*  The  bill 
was  dismissed  below;  and  the  orator  appealed. 

Waterman  it  Head^  for  appellant. 

Charles  Nl  Davenport,  for  appellant  Mundell. 

WiusoK,  J.  The  orator  seeks  to  restrain  the  defendant  company 
from  paying  certain  insurance  money  to  the  defendant  Mundell, 
and  for  decree  that  the  same  be  paid  to  the  orator. 

The  only  question  we  have  felt  called  on  to  decide  in  this  case 
is,  whether  the  orator  has  a  legal  or  equitable  claim  to  any  portion 
of  the  money  in  question.  It  appears  that  Mundell,  on  the  5tb 
day  of  November,  1866,  being  the  owner  of  certain  real  estate 
occupied  by  him  as  a  homestead,  procured  the  buildings  upon  it 
to  be  insured  by  said  company.  About  the  9th  of  that  month  the 
orator  commenced  a  suit  against  Mundell  and  attached  said  home- 
stead upon  the  writ  in  that  suit,  which  was  duly  entered  in  Wind- 
ham county  court,  and  such  proceedings  were  had  therein  that  the 
Vol.  V— 3d 
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plaintiff,  at  the  September  term  of  said  court  in  1867,  reooYered 
judgment  against  Mundell  for  $242.95  damages,  and  his  costs 
taxed  at  $28.36.  On  the  29th  of  February,  1868,  the  orator  took 
out  execution  upon  said  judgment  and  caused  the  same  to  be  levied 
upon  said  premises,  in  full  satisfaction  of  said  execution  and  the 
costs  and  charges  thereon.  In  October,  1868,  the  buildings  upon 
■aid  premises  were  destroyed  by  fire.  The  loss  was  adjusted  at 
$381.18,  including  loss  on  personal  property,  of  which  the  sum  of 
$190  is  for  the  insurance  on  the  buildings.  It  is  insisted  by  the 
orator's  counsel  that  the  buildings  were  not  a  part  of  a  homestead 
as  against  him  in  respect  to  said  debt,  and,  having  levied  upon 
the  premises  in  satisfaction  of  the  debt,  he  claims  the  insurance 
that  was  on  them,  on  the  ground  of  the  alleged  title  of  the  plaintiff 
at  the  time  of  the  loss. 

The  question  whether  the  orator  has  a  legal  equity  to  the  pro- 
ceeds of  the  policy  is  wholly  independent  of  the  question  whether 
the  debt  upon  which  said  judgment  is  founded  was  an  existing 
cause  of  action  at  the  time  of  acquiring  the  homestead.  This  view 
of  the  subject  renders  it  unnecessary  to  decide  whether  the  pro- 
perty was  exempt  from  said  attachment  and  levy  or  not.  It  seems 
to  us  clear  that  the  orator  is  not  entitled  to  the  whole  or  any  pari 
of  the  proceeds  of  said  insurance.  In  Jjynck  et  al.  v.  DlazeU  €t  oL^ 
8  Bro.  P.  0.  497,  it  is  held  that  such  insurance  does  not  attach  on 
the  realty,  or  in  any  manner  go  with  the  same  as  incident  thereto 
by  any  conveyance  or  assignment  of  the  estate.  In  Vernon  v. 
Smithy  5  B.  &  Aid.  1,  the  court  decided  that  a  covenant  on  the 
part  of  the  lessee  to  keep  the  premises  insured  runs  with  the  land. 
So,  also,  where  the  mortgagor  covenanted  with  the  mortgagee 
that  he  would  keep  the  premises  insured  during  the  continuance 
of  the  mortgage  lien,  and  in  case  of  loss  that  the  proceeds  of  the 
policy  should  be  applied  to  the  rebuilding  of  the  property  insured, 
it  was  held  in  Maryland  that  the  mortgagee  had  an  equitable  lien 
upon  the  fund  received  by  the  mortgagor  from  the  insurers  to 
satisfy  the  balance  of  his  debt,  which  he  could  not  collect  by  a 
foreclosure  and  sale  of  the  mortgaged  premises.  Thorns  v.  Yon* 
kapff^  6  Gill.  &i  J.  372.  Where  the  insurance  is  effected  by  the 
mortgagee  at  the  request  of  the  mortgagor,  a  privity  exists 
between  the  parties,  and  the  premiums  paid  become  a  charge  upon 
the  mortgaged  premises,  in  addition  to  and  equally  with  the  origi< 
nal  debt,  except  so  far  as  subsequent  mortgagees  and  purchaaers 
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are  ooncemed,  and  (he  amount  paid  by  the  insarers  to  the  mort 
gagee  goes  to  reduce  the  debt  of  the  mortgagor,  who  is  entitled 
to  the  balance  if  the  proceeds  are  more  than  sufficient  to  pay  the 
debt.  14  Conn.  32;  7  Cush.  16.  But  it  would  seem  that  the 
mortgagee  has  in  general  no  claim,  either  in  law  or  equity,  upon 
the  proceeds  of  a  policy  effected  by  the  mortgagor  in  his  own 
name  on  the  mortgaged  premises,  without  any  agreement  to  keep 
the  premises  insured,  unless  the  policy  be  assigned  to  him.  Oolum* 
bian  Insurance  Company  y.  Lawrence^  10  Peters,  507;  Carters. 
Washington  Insurance  Company ^  16  id.  504;  Carter  y.  Hock" 
eU^  8  Paige  Gh.  437;  Sofunders  y.  Frosty  5  Pick.  259.  In  White  y. 
Broum^  2  Cush.  412,  and  in  King  y.  State  Mutual  Insurance  Comr 
pany^  7  id.  1,  the  court  were  of  opinion  that  an  insurance 
on  a  building  could  not  be  conyerted  into  an  insurance  of  a  debt, 
by  proof  that  the  interest  of  the  insured  was  limited  to  a  mort- 
gage, and  that  he  was  consequently  entitled  to  recoyer  the  whole 
amount  of  the  loss  for  his  own  benefit,  without  crediting  it  to  the 
mortgagor.  But  it  will  be  obsenred  that  the  yiew  taken  in  the 
two  oases  last  aboye  cited,  so  far  as  they  hold  the  mortgagee  not 
bound  to  credit  the  insurance  money  upon  the  mortgage  debt,  is  at 
variance  with  that  taken  in  Carter  y.  Washington  Insurance  Com' 
pany^  and  in  the  case  of  Smith  y.  The  Columbia  Insurance  Company^ 
17  Penn.  260.  It  is  said  by  Mr.  Ellis,  in  his  work  on  insurance,  page 
162,  that  no  eqnity  attaches  upon  the  proceeds  of  policies  of  insnraLoe 
in  fayor  of  third  persons,  unless  there  be  some  contract  or  agree- 
ment or  trust  to  that  effect,  and  seyeral  cases  are  there  cited  in 
support  of  this  yiew  of  the  subject.  Although  in  none  of  the 
cases  aboye  cited  did  the  question  arise,  whether  a  person  haying 
acquired  title  by  leyy  of  execution  on  premises  insured  to  the 
execution  debtor  could  justly  claim  the  proceeds  of  the  policy  in 
case  of  loss  by  fire,  yet  the  general  principles  enunciated  by  those 
case  are  entitled  to  great  weight,  so  far  as  they  are  applicable  to 
the  facts  of  this  case. 

Insurance  is  a  contract  of  indemnity,  giyen  by  the  insurer  in 
oonsideration  of  the  premium  paid  by  the  insured,  against  such 
loss  or  damage  by  fire  as  may  happen  to  the  insured  in  respect  to 
the  property  coyered  by  the  policy.  It  is  a  special  agreement 
with  the  person  insuring  against  such  loss  or  damage  as  he  may 
sustain.  The  contract  of  insurance  is  in  general  confined  to  tne 
parties,  and  as  a  general  principle  no  other  person  has  any  right 
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in  law  or  equity  to  the  proceeds.  ITnless  a  legal  or  equitable  right 
thereto  has  been  created  by  contract  with  a  third  person,  or  by 
some  act  of  the  insured,  those  proceeds  have  become  clothed  with 
the  character  of  real  estate,  or  with  a  trust  in  favor  of  a  third 
person.  Mundell  owned  the  premises  at  the  time  the  insurance  was 
effected.  He  claimed  and  occupied  them  as  a  homestead.  He  pro* 
cured  the  insurance  in  his  own  name,  for  his  own  benefit  or  for  the 
benefit  of  himself,  his  heirs  and  assigns,  and  paid  the  premiums 
from  his  own  funds.  By  this  precaution  he  has  protected  himself 
from  the  loss  he  would  otherwise  have  sustained  by  the  accident. 
The  orator  caused  his  execution  to  be  levied  upon  the  premises. 
The  defendant  Mundell,  claiming  the  premises  exempt  from  said 
attachment  and  levy,  did  not  redeem;  hence  the  title  of  the  orator 
became  absolute,  if  the  premises  were  not  exempt  from  said  levy 
and  it  was  regularly  made.  But  this  gave  the  orator  no  legal  or 
equitable  claim  to  the  insurance.  There  was  no  contract  or  under- 
standing between  the  orator  and  Mundell  in  respect  to  procuring 
said  policy,  and  no  assignment  of  it  to  the  orator.  The  orator  paid 
no  premium  for  said  poUoy,  and  has  incurred  no  liabiUty  to  the 
insurance  company  or  for  Mundell  in  respect  to  or  in  faith  of  said 
insurance.  As  to  said  insurance  the  orator  stands  as  an  entire 
stranger,  both  as  to  Mundell  and  the  company.  If  he  has  or  ever 
had  any  title  to  the  premises,  ( a  question  which  we  have  no  occa- 
sion to  decide)  he  acquired  it  by  said  levy,  —  a  proceeding  strictly 
in  invitum,  from  which  no  inference  can  be  drawn  as  to  any  agree- 
ment or  understanding  between  him  and  Mundell  or  the  company 
in  respect  to  the  proceeds  of  the  policy.  No  privity  ever  existed 
between  the  orator  and  Mundell,  or  between  the  orator  and  said 
company,  in  respect  to  the  policy  or  its  proceeds,  and  there  is  no 
foundation  for  a  trust  in  favor  of  the  orator.  If  the  orator  acquired 
title  to  the  premises,  it  became  absolute  before  the  loss,  and  he 
might  have  negotiated  a  policy  for  his  own  benefit,  and  have  pro- 
tected himself  from  loss;  but  not  having  done  so,  h6  took  the  risk 
and  must  bear  the  loss,  and  can  have  no  recouiBe  to  the  insurance, 
with  which  he  had  nothing  whatever  to  do  and  to  which  he  has  no 
legal  equity. 

It  is  said  by  the  orator's  counsel  that  Mundell  had  no  insurable 
interest  in  the  buildings  after  the  levy  of  the  orator's  execution 
became  absolute;  that  the  insurance  company  allowed  the  insurance 
to  remain,  and  it  belongs,  says  the  orator,  to  the  real  owner  of  the 
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premises.  Upon  the  facts  of  this  case  the  insurance  was  and  is  a 
matter  entirely  between  Mundell  and  said  company,  and  does  not 
in  any  way  or  manner  concern  the  orator.  It  does  not  appear  that 
Mnndell  has  done  anything  to  affect  his  title  or  to  invalidate  the 
insurance.  It  would  seem  that  the  insurers  very  sensibly  determined 
that  the  mere  fact  that  the  orator  had  levied  upon  the  homestead, 
and  the  time  of^  redemption  had  erpired,  would  not  authorize  the 
company  to  cancel  the  policy  upon  the  assumption  that  the  title  had 
passed  to  the  orator.  But  however  this  may  be,  the  company  is 
willing  to  pay  the  insurance  money  to  the  party  or  person  entitled 
to  receive  it.  We  hold  that  the  orator  is  not  entitled  to  said  money; 
that  it  justly  belongs  to  the  defendant  Mundell. 

The  decree  of  the  chancellor  dismissing  the  bill  is  affinned  with 
cost  to  the  defendants,  and  the  cause  remanded  to  the  court  of 
chancery,  to  be  disposed  of  accordingly. 

jReveraed  and  remanded. 


TuTHiLL,  appellant,  v.  ScoiT. 

(ttvtsas.) 

Awning  proprietors — diversion  qf  water, 

A  stream  of  water  flowed  hi  a  well-defined  channel  acroas  a  highway  and 
through  defendant's  land,  until  a  great  freshet  came  when  it  left  the  old  chan- 
nel and  made  a  new  one  down  the  highway  and  flowed  over  plaintiff's  land. 
Plaintiff  then  turned  the  water  back  to  its  old  channel  in  defendant's  land. 
Subsequently  the  highway  surveyor,  without  aathority,  closed  up  the  old 
channel  and  thereby  caused  the  water  to  flow  upon  defendant's  land  in  various 
places,  whereupon  defendant  used  such  means  to  relieve  his  land  as  to  cause 
the  water  to  flow  again  in  the  channel  formerly  made  by  the  freshet,  and 
upon  plamtiff's  land.  Eisld^  that  this  was  an  invasion  of  plaintiff's  rights,  for 
which  he  could  maintain  an  action  without  waiting  for  damaging  effects  from 
the  water. 

Action  on  the  case  by  Tuthill  against  Scott,  to  recover  for  divert- 
ing a  stream  of  water  running  upon  lands  of  defendant,  so  as  to 
cause  it  to  run  upon  lands  of  plaintiff.  The  stream  of  water  it 
appears,  flowed  in  a  well-defined  channel  across  the  highway  and 
apon  defendant's  land,  and  until  October,  1869,  when  a  great  freshet 
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oansed  it  to  leave  the  old  channel  and  seek  a  new  one  down  the 
road-bed,  and  thence  upon  plaintiff's  land,  where  it  was  flowing  to 
the  great  detriment  of  plaintiff,  when  he  turned  it  back  to  its  old 
channel  upon  defendant's  land.  Subsequently  the  highway  sur- 
veyor, without  being  authorized  so  to  do,  closed  up  the  old  channel, 
thereby  cau^ng  the  water  to  flow  upon  defendant's  land  elsewhere 
to  his  great  injury.  Defendant  then,  in  order  to  relieve  his  land, 
caused  the  water  to  flow  in  the  channel  formerly  made  by  the 
freshet  and  so  upon  the  lands  of  the  plaintiff;  for  which,  plaintiff 
now  brings  action.  Judgment  was  rendered  for  defendant;  and 
plaintiff  excepted. 

G.  B.  Eddy  and  £.  &  Walker^  for  appellant. 

A.  Stoddard^  for  appellee. 

Whbelbb,  J.  This  stream  appears  to  have  had  a  well-defined 
ohannely  throughout  that  part  of  its  course  that  is  material  to  this 
case,  in  the  land  of  the  defendant,  until  the  time  of  the  great 
freshet  in  1869.  At  that  time  the  water  appears  to  have  left  the 
old  channel  and  to  have  flowed  over  upon  the  land  of  the  plaintiff 
in  various  directions,  but  does  not  appear  to  have  made  any  definite 
channel  there.  The  freshet  caused  an  inundation  and  not  a  relic- 
tion, so  far  as  his  land  was  concerned.  For  this  inundation  the 
plaintiff,  so  far  as  is  now  shown,  had  no  right  of  action  against  any 
one,  because  it  was  done  by  the  natural  action  of  the  water.  Angell 
on  Watercourses,  §  335.  But  he  had  a  right  to  protect  his  land 
against  the  inundation  and  to  prevent  its  continuance,  if  he  could 
do  so  without  doing  any  unlawful  injury  to  any  one  else.  As  the 
stream  had  made  no  new  channel  for  itself  in  which  it  could  run 
throughout  that  part  of  its  course,  it  was  not  wont  to  run,  in  that 
part  of  its  course,  anywhere  but  in  the  old  channel.  Aqua  currU 
et  debet  currere^  lU  eurrere  solebcU.  This  was  a  rule  of  the  civil  law. 
Angell,  §  93.  According  to  this  maxim,  the  water  of  this  stream 
ought  to  have  run  in  the  old  channel,  and  no  one  could  justly  com* 
plain  that  any  one  who  had  a  right  to  have  it  run  there  made  it  run 
there.  The  plaintiff  appears  to  have  made  the  water  of  the  stream 
to  run  in  the  old  channel  to  relieve  bis  land  of  the  inundation. 
This,  it  seems,  he  had  a  right  to  do,  and  when  done,  the  stream  was 
as  rightfully  in  the  old  channel  as  if  it  had  never  left  it.    Angell, 
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g  882.  Rbdfebld,  J.,  26  Yt.  72.  After  the  plaintiff  had  restored 
the  stream  to  the  old  channel,  it  does  not  appear  to  have  in  any 
way  run  upon  or  into  his  land  until  the  defendant  filled  up  the 
channel  made  for  it  by  the  highway  surveyor.  Neither  party  does, 
or  successfully  could,  insist  that  what  the  surveyor  did  to  the  stream, 
without  proceedings  to  authorize  it,  in  any  way  affected  the  rights 
of  either  party  in  respect  to  the  other,  any  more  than  as  if  any 
stranger  had  done  the  same  thing.  The  surveyor  left  the  stream  so 
that  it  would  run  on  to  the  land  of  the  defendant  at  a  place  where 
it  had  never  run  before,  and  where  no  one  had  any  right  to  have 
it  run  against  the  will  of  the  defendant.  The  defendant  had  the 
right  to  relieve  his  land,  at  that  place,  of  the  stream,  and  to  use 
any  means  for  that  purpose  that  would  not  injure  the  rights  of 
others.  But  he  had  no  right  to  stop  up  the  channel  which  led  the 
stream  to  his  land,  to  relieve  that  of  the  water  of  the  stream,  with- 
out taking  such  measures  as  would  be  necessary  to  keep  it  away 
from  the  plaintiff's  land  in  that  part  of  the  course  of  the  stream. 
Angell,  §  835.  When  the  defendant  filled  up  the  channel  that  led 
the  stream  to  his  land,  he  appears  to  have  taken  no  measures  to 
keep  the  water  away  from  the  plaintiff's  land,  but  to  have  left  it 
to  seek  its  way  on  to  the  plaintiff's  land  as  it  would.  What  he  did 
and  omitted  to  do  in  these  respects  diverted  the  water  of  the  stream 
from  his  own  land  on  to  the  plaintiff's  land,  against  the  plaintiff 's 
right.  The  plaintiff  was  not  bound  to  wait,  in  submission  to  this 
invasion,  until .  he  had  sustained  some  actual  damage  by  it,  before 
he  could  bring  an  action  to  vindicate  the  right.  Should  the  right 
be  made  out,  the  invasion  of  it  alone  would  be  an  injury  from 
which  some  damage  would  be  presumed  to  have  accrued  to  the 
plaintiff.  Sedgwick,  Dam.  49;  Angell,  §  428;  Dickinson  v.  Or. 
June  Caned  Co.,  9  E.  L.  &  K  618. 

For  these  reasons  the  decision  of  the  county  court,  by  which  a 
verdict  was  directed  for  the  defendant,  is  considered  to  have  been 
erroneoua 

Judgment  reversed^  and  oau»e  remanded 
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Harding,  appellant,  v.  Town  of  Townshbnd. 

Wghway — aceidenUH  irmtrcmee — meaaure  qf  damoffm. 

In  an  action  against  a  town  to  reooTer  for  personal  injuries  sustained  in  conse- 
quence of  defects  in  a  highway,  the  town  is  not  entitled  to  have  the  proceeds 
of  an  accident  insnjance  policy  of  plaintiff  deducted  from  the  amount  of 
damages. 

*  AcraoN  on  the  case  by  Harding  against  the  town  of  Townshend, 
to  recover  for  injuries  received  by  reason  of  the  insufficiency  of  a 
highway,  which  defendant  was  legally  bound  to  keep  in  repair. 
At  the  trial  the  court  allowed  the  proceeds  of  an  accident  insurance 
policy  of  plaintiff  ($128)  to  be  deducted  from  the  amount  of  dama- 
ges.   Plaintiff  excepted. 

JET.  E.  Stoughton^  for  appellant. 

A.  fltoddard^  for  appellee,  argued  that  the  plaintiff  was  entitled 
to  be  indemnified  but  once,  and  cited  Chamberlain  et  oL  r.  Mvit* 
phy  €t  a/.,  41  Vt.  110;  Bird  v.  JRandaU,  8  Burr.  44-6;  Yates  y. 
Whf/te,  4  Bing.  N.  C.  272  (33  E.  C.  L.  349);  Mcks  v.  Abergavenny 
<t  Hereford  B.  B.^  4  Best  and  Smith,  403;  Sedgwick  on  Damages, 

5th  ed.  646,  note. 

« 

PscK,  J.  There  is  no  technical  ground  which  necessarily  leads 
to  the  conclusion  that  the  money  received  by  the  plaintiff  of  the 
accident  insurance  company  should  operate  as  a  defense,  or  inure 
to  the  benefit  of  the  defendant.  The  insurer  and  the  defendant 
are  not  joint  tortfeasors  or  joint  debtors,  so  as  to  make  a  payment 
or  satisfaction  by  the  former  operate  to  the  benefit  of  the  latter. 
Nor  is  there  any  legal  privity  between  the  defendant  and  the 
insurer,  so  as  to  give  the  former  a  right  to  avail  itself  of  a  pay- 
ment by  the  latter.  The  policy  of  insurance  is  collateral  to  the 
remedy  against  the  defendant,  and  was  procured  solely  by  the 
plaintiff  and  at  his  expense,  and  to  the  procurement  of  which  the 
defendant  was  in  no  way  contributory.  It  is  in  the  nature  of  a 
wager  between  the  plaintiff  and  a  third  person,  the  insurer,  to 
which  the  defendant  was  in  no  measure  privy,  either  by  relation  of 
the  parties  or  by  contract  or  otherwise.     It  cannot  be  said  that  the 
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plaintiff  took  out  the  policy  in  the  interest  or  behalf  of  the  def  end« 
ant;  nor  is  there  any  legal  principle  which  seems  to  require  that  it 
be  nltimately  appropriated  to  the  defendant's  use  and  benefit. 

Bat  it  is  urged  on  the  part  of  the  defense,  that  the  plaintiff  is 
entitled  to  but  one  satisfaction  for  the  injury  he  has  suswained.  If 
we  assume  this  to  be  a  correct  proposition,  the  question  arises 
#rhether  the  defendant  stands  in  a  condition  to  make  this  objecv 
tion.  This  depends  on  the  question  who,  as  between  the  insurer 
and  the  defendant,  ought  to  pay  the  damage  —  which  of  the  two 
ought  primarily  to  make  compensation  to  the  plaintiff  and  ulti- 
mately to  bear  the  loss  ?  If  the  insurer  ought  ultimately  to  bear 
the  loss,  the  defendant  is  entitled  in  this  action  to  have  the  benefit 
of  that  payment;  but  if  the  defendant  should  ultimately  bear  the 
loss,  then  the  payment  by  the  insurer  and  the  collection  of  the 
entire  damage  of  the  defendant  only  creates  an  equity  between  the 
plaintiff  and  the  insurer,  to  be  ultimately  a^usted  between  them, 
in  which  the  defendant  has  no  interest,  and  with  which  he  has  no 
concern.  The  statute  imposes  upon  the  towns  severally  the  duty 
of  keeping  their  highways  in  good  and  sufficient  repair,  and  makes 
each  town  liable  for  any  special  damage  happening  to  any  person 
by  reason  of  the  insufBiciency  or  want  of  repair  of  any  highway 
in  such  town.  The  defendant  is  found  liable  in  consequence  of 
the  breach  of  this  duty.  The  defendant  town,  therefore,  in  respect 
to  the  injury  the  plaintiff  has  sustained,  is  the  wrong-doer;  and 
whether  such  by  some  positive,  affirmative  act,  or  by  culpable 
negligence,  does  not  vary  the  principle  applicable  to  the  case.  In 
such  case,  as  between  the  insurer  and  the  wrong-doer,  in  reason 
and  justice  the  burden  of  making  compensation  to  the  injured  party 
ought  to  be  ultimately  borne  by  the  party  thus  in  fault.  The 
party  whose  wrongful  act  or  culpable  negligence  caused  the  injury 
ought  to  make  compensation  and  bear  the  loss.  Therefore,  if  there 
is  any  such  connection  between  these  two  remedies  as  to  have  the 
enforcement  of  one  operate  in  defense  or  mitigation  of  the  other,  it 
is  the  insurer,  and  not  the  town,  that  should  be  entitled  to  this 
benefit.  It  would  seem  to  be  a  perversion  of  justice  to  subrogate 
the  wrong-doer,  who  has  caused  the  loss,  to  the  rights  of  the  injured 
party  as  to  his  remedy  against  the  insurer.  But  it  is  not  uncommon 
that  the  insurer,  who  has  paid  the  loss,  is  put  in  place  of  the  insured 
and  subrogated  to  his  rights  in  respect  to  his  remedies  agaiiMi 
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Others  for  the  injury.    Bandal  v.  Cochran^  1  Yes.  Sr«  98,  is  an 
instance  of  the  application  of  this  principle  in  equity. 

In  principle  the  question  involved  in  this  case  has  been  settled 
in  analogous  cases.  In  Mason  v.  Sainsbun/^  3  Doug.  61,  it  was 
held  that  in  an  action  against  the  Hundred  under  stat.  Gleo.  I,  to 
recover  for  the  destruction  of  the  plaintiff's  house  by  a  mob,  the 
fact  that  the  plaintiff  had  received  the  amount  of  his  loss  from  the 
insurer  would  not  avail  the  defendant  in  defense.  In  that  case  it 
appeared  that  the  action  was  prosecuted  for  the  benefit  of  the 
insurer;  but  it  establishes  the  principle  that  the  right  of  the  insurer 
is  paramount  to  that  of  the  wrong-doer,  or  one  in  place  oftheiorong* 
doer*  So  in  Clark  v.  The  Inhabitants  of  the  Hundred  of  Blything^ 
2  B.  &  C.  254  (0  E.  Com.  L.  77),  it  was  decided  that  the  owner  of 
certain  stacks  of  hay  and  com  which  were  maliciously  set  on  fire,  who 
had  received  the  amount  of  his  loss  from  an  insurance  office,  could 
nevertheless  recover  the  amount  in  an  action  against  the  Hundred 
under  the  stat.  Geo.  I.  In  the  case  at  bar,  the  town  is  certainly  no 
less  to  be  regarded  as  in  fault  for  the  insufficiency  of  its  highways, 
than  the  Hundred  for  crimes  committed  by  individuals  within  its 
limits.  In  YaJUs  v.  Whyte  and  others^  83  E.  Com,  L.  R.  849  (4 
Bing.  New  Cases,  272),  in  an  action  for  damage  to  plaintiff's  ship 
by  collision  with  defendant's  ship,  it  was  held  defendant  was  not 
entitled  to  deduct  from  the  amount  of  damages  a  sum  paid  to  plain- 
tiff by  insurers  in  respect  to  such  damage.  The  same  decision  was 
made  in  a  similar  case  of  collision  of  vessels,  The  Propeller  Monticello 
V.  GHIbert  MoUison^  in  Admiralty^  1 7  How.  (U.  S.)  162.  In  that  case 
there  had  been  an  abandonment  to  the  insurers  and  an  acceptance 
of  the  abandonment  by  the  insurers,  who  had  paid  the  insurance 
prior  to  the  filing  of  the  libel;  and  Gbibr  says  that  the  doctrine, 
that  in  such  case  the  fact  that  the  injured  party  has  received  satis- 
faction from  insurers  cannot  avail  the  defendant,  is  well  settled 
at  common  law,  and  received  in  courts  of  admiralty.  We  are 
referred  by  defendant's  counsel  to  Bird  v.  Bandallj  8  Burr.  1346, 
in  support  of  the  proposition  that  the  defendant  can  avail  himself 
of  such  payment.  But  in  that  case  the  plaintiff,  having  sued  and 
collected  of  the  servant  the  full  stipulated  penalty  as  damages  for 
permanently  abandonbg  his  service,  it  was  held  that  the  plaintiff 
oould  not  afterwards  recover  of  the  defendant  for  procuring  or 
enticing  the  servant  thus  to  abandon  his  master's  service.  In  thai 
case  the  servant  and  defendant  were  both  wrong-doers,  and  in 
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piinciple  atood  in  the  relation  of  joint  tortfeasors,  and  hence  the 
one  who  .did  the  aot  that  caused  the  injury  having  made  full  satis- 
faction therefor,  the  other  could  not  be  held  liable  for  the  same 
injury  for  having  aided  in  procuring  the  servant  to  do  the  wrong- 
ful  act.  The  only  case  which  I  find,  which  seems  to  favor  the 
application  of  the  insurance  money  in  reduction  of  the  damages,  is 
what  is  said  in  a  note  to  I^m^  Admr.^  v.  77ie  Chreca  Northern  JRailr 
way  Co.y  4  B.  d;  S.  396  (116  £.  C.  L.  R.  896),  decided  in  1861,  in  the 
Exchequer  Chamber,  on  appeal  from  the  decision  of  the  court  of 
queen's  bench.  It  was  an  action  upon  9  and  10  Vict.  oh.  93^  by  the 
plaintiff  as  the  widow  and  administratrix  of  her  husband,  to  recover 
for  the  pecuniary  loss  to  herself  and  his  children  from  his  death 
caused  by  the  negligence  of  the  defendant.  The  right  to  deduct 
insurance  money  from  the  damages  was  not  involved  in  that  case; 
but  it  seems  from  what  is  said  in  that  case  by  the  defendant's  coun- 
sel, in  reply  to  a  question  by  Pollock,  C.  B.,  that  there  was  no  case 
under  that  statute  where,  in  estimating  the  damages,  notice  had 
been  taken  of  life  insurances  left  behind  by  the  deceased,  except  an 
unreported  case  at  nisiprittSy  Stoke  v.  ITie  Newport^  Abergavenny 
cfc  Merrford  JRaihoay  Co.j  in  which  it  is  said  by  defendant's  coun- 
sel that  Lord  Campbell  held  that  in  such  action  upon  that  statute  a 
deduction  should  be  made  from  the  damages  on  account  of  such 
insurance;  and  in  a  note  is  stated  what  purports  to  be  the  charge  of 
Lord  Cakpbsll  to  the  jury  in  that  case,  in  1857,  directing  them  to 
deduct  a  sum  received  on  an  insurance  against  accidents  by  rail- 
ways, and  allowing  them,  if  they  thought  proper,  to  make  a  deduc- 
tion on  account  of  other  insurances  on  the  life  of  the  deceased. 
The  facts  are  not  stated  otherwise  than  as  they  may  be  inferred 
from  what  is  given  of  the  charge.  If  this  nmjt>ritM  case  isnot 
distinguishable  from  the  cases  above  referred  to,  it  cannot  be 
regarded  as  of  equal  authority;  nor  can  we  regard  it  as  controlling 
the  decision  of  the  case  at  bar.  But  there  is  a  distinction  between 
that  case  under  the  English  statute,  and  the  case  at  bar  and  other 
cases  referred  to.  Under  that  English  statute  the  action  is  not 
brought  by  the  deceased,  the  party  upon  whom  the  injury  was 
directly  inflicted,  nor  is  the  recovery  for  the  same  cause  of  action 
that  the  deceased  would  have  had,  had  he  survived;  but  the  statute 
gives  a  new  cause  of  action  based  on  a  different  principle.  The 
recovery  is  not  for  the  damages  which  the  deceased  might  have 
recovered  had  he  survived,  but  is  solely  for  the  pecuniary  loss  the 
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ipersonB  for  whose  benefit  the  action  is  brought,  ^thevf^fe^  hiMtmd, 
.parent  andchiidofthe  person  whose  death  shaU  have  been  so  caused,^ 
flastain  by  such  death.  In  such  case,  in  estimating  the  pecuniary 
loes  to  the  family  which  they  have  sustained  by  the  death  of  the 
father,  it  might  be  less  objectionable  to  take  into  consideration  an 
inaarance  on  his  life  which  he  left  for  their  special  benefit,  not  pro» 
<ured  hy  them  or  at  their  expense^  than  to  give  the  defendant  the 
benefit  of  the  insurance  in  the  case  at  bar.  But  still,  if  to  be  con- 
sidered at  all,  it  is  more  reasonable  to  hold  that  the  superior  equity 
is  in  the  insurers  who  pay  the  loss.  And  in  Althorf^  Admr.y  y. 
Wolfey  8  Smith,  355,  it  appears  to  be  regarded  as  settled  by  the 
«oart  of  appeals  that  under  the  New  York  statute,  which  is  in  sub- 
«tance  like  the  English  statute  above  mentioned,  the  fact  that  the 
widow  received  an  amount  insured  on  the  life  of  her  husband  for 
the  benefit  of  the  wife,  cannot  be  taken  in  reduction  of  damages 
veooverable  under  the  statute  for  her  benefit.  This  seems  to  be  the 
more  reasonable  doctrine,  and  most  in  harmony  with  principles 
«rtablished  by  the  decided  cases. 

Judgment  of  the  county  court  reversed,  and  judgment  for  the 
plaintiff  for  the  amount  of  the  verdict,  and  the  $128  to  be  added 

tlMreto. 

Judgment  of  oaimty  eaurt  reversed. 


SiODDABD,  appellant,  v.  Locks  ei  oL 

(48Vt6TC.) 

Disekmrgs  in  bankrupteif^tUiaekmsnt — dseres  in  iwk 

A.  dtaiDbaige  fai  bankroptcy  will  not  prevent  a  creditor  from  taUng  a  decree  m 
rem  against  a  ftmd  upon  which  he  obtained  a  lien,  by  trustee  attachment, 
more  than  ibnr  montlis  prior  to  tlie  oonmienceiiient  of  tiie  proceediogi  in 
iMmkniptcy. 

Bill  in  chancery  by  Stoddard  against  Locke  et  al.  llie  material 
facts  in  this  case  are  as  follows:  Li  1864  the  orator  recovered 
judgment  against  the  defendant,  James  L.  Locke,  for  $635.77  and 
costs.  This  judgment  has  never  been  paid.  The  orator,  in  June, 
1865,  sued  the  judgment,  and  summoned,  as  Lockers  trustees, 
'Charles  R.  Brown,  John  K  Butler,  and  William  A.  Carr.    The 
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fond  which  the  orator  sought  to  attach  and  hold  by  that  trustee 
process  arose  from  a  certain  note  of  about  $650,  in  favor  of  Locke*» 
wife,  against  said  Brown.  This  note,  the  orator  insisted,  and  m 
this  upon  the  trial  he  proves  correct,  was  in  fact  Locke's  property 
and  not  the  property  of  his  wife.  At  the  time  the  ^trustee  procesi^ 
was  served,  the  note  was  in  Butler's  hands,  and  he  had  commenced 
a  suit  against  Brown  upon  it  in  his  own  name,  and  had  attached  % 
quantity  of  Brown's  personal  property,  which  property  had  been 
sold,  according  to  the  statute,  upon  the  writ  before  judgment,  by 
said  Carr,  a  deputy  sheriff,  and  the  funds  arimng  from  the  sale^ 
about  t650,  were  in  Carr's  hands  at  the  time  the  trustee  proces* 
was  served,  and  no  judgment  had  been  rendered  in  favor  of  Butler* 
The  orator  brought  this  bill  in  equity  in  aid  of  his  suit  at  law,  at 
the  September  term,  1867.  Butler,  by  leave  of  the  court  of  chan* 
eery,  took  judgment  in  his  suit  on  the  note,  against  Brown,  but  tlie 
fund  arising  from  said  sale  was  at  the  same  time  transferred  to  the 
oourt  of  chancery,  and  invested  under  the  direction  of  that  courts 
to  be  ultimately  disposed  of  according  to  the  liens  and  rights  of 
the  respective  parties.  It  turns  out  that  Butler  had  such  an  intei^ 
est  in  the  note  as  to  entitle  his  administrator  to  hold  all  of  said  f  undt 
except  $400,  and  interest  since  October  Ist,  1869.  For  this  $400 
ind  interest  the  orator  would  be  entitled  to  a  decree,  so  far  as  any 
{acts  are  concerned  which  existed  at  the  time  the  trustee  process 
was  served,  in  June,  1865.  It  appears,  however,  that  in  September^ 
1867,  the  said  Locke  commenced  proceedings  in  the  United  States 
district  court,  which  resulted  in  his  receiving,  on  the  third  day  of 
November,  1868,  a  certificate  of  discharge  in  bankruptcy  from  ail 
debts  and  claims  provable  against  his  estate,  and  which  existed  on. 
the  thirteenth  day  of  September,  A.  D.  1867,  on  which  day  the^ 
petition  for  adjudication  was  filed  by  him,  except  such  debts,  ifi 
any,  as  by  said  act  are  excepted  from  the  operation  of  a  discharge 
in  bankruptcy.  This  discharge  Locke,  on  the  ninth  of  September^ 
1869,  pleaded  in  bar  of  the  relief  sought  by  the  orator  in  his  bilL 
The  orator  thereupon  filed  his  written  proposal  to  take  a  decfre* 
only  against  said  note  or  its  avails,  and  not  against  any  oth^. 
property,  nor  against  the  person  of  said  Locke. 
The  bill  was  dimissed  with  costs.    The  orator  appealed. 

C.  B.  JEddy^  for  appellant. 

Waikrman  S  Read^  for  appellee. 
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Stbbls,  J.  (after  stating  facts).  The  question  left  for  adjudi- 
cation is,  whether  the  discharge  in  bankmptcy  will  prevent  the 
orator  taking  a  decree  in  rem  against  the  said  fund  upon  which 
he  obtained  a  lien  by  trustee  attachment  more  than  four  months 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy.  By 
the  fourteenth  section  of  the  bankrupt  act  of  1867,  it  is  provided 
that  the  assignment  shall  dissolve  any  attachment  on  mesne  process 
*^  made  within  four  months  next  preceding  the  commencement  of 
said  proceedings."  The  irresistible  inference  is,  that  it  does  not 
dissolve  such  attachments  when  made  more  than  four  months  prior 
to  the  institution  of  the  proceedings.  This  construction  is  aided  by 
the  provision  of  the  twentieth  section,  recognizing  the  validity  of 
^  liens  "  upon  the  bankrupt's  estate  for  securing  the  payment  of  a 
debt.  Especially  is  this  so  when  we  remember  that  this  act  was 
passed  in  view  of  the  decisions  upon  the  bankrupt  act  of  1841, 
under  which  it  was  conclusively  settled  in  the  supreme  court  of 
the  United  States,  after  a  somewhat  famous  controversy,  in  which 
Judge  Parkbb  and  the  supreme  court  of  New  Hampshire  of  the 
one  part,  and  Judge  Stoby  of  the  other,  held  opposing  views,  that 
an  attachment  upon  mesne  process  was  a  lienj  and  stsch  a  lien  as 
could  be  enforced  in  a  State  court,  notwithstanding  the  bankruptcy 
proceedings,  by  a  qualified  judgment,  limited  in  its  operation  to 
the  property  attached,  and  not  to  be  enforced  against  the  other  pro- 
perty, or  the  person  of  the  bankrupt.  Peck  v.  Jenness^  7  How.  (U.  S.) 
6i;  (17  Curtis,  320);  Kittredge  v.  Warren^  14  N.  H.  609;  KiUredge 
V.  Mnerson^  15  id.  227 ;  Me  parte  Eeed^  21  Vt.  635.  But  see  «b 
parte  Bellows^  3  Story,  428.  There  would  seem  to  be  no  sound 
reason  why  a  qualified  judgment  or  decree  by  the  State  court,  to 
enforce  the  lien  created  by  the  attachment,  should  be  more  objec- 
tionable under  this  act  than  it  was  under  the  act  of  1841.  By  the 
provision  of  both  acts,  the  general  property  in  the  estate  attached 
passes  to  the  assignee  subject  to  the  attachment.  By  the  provision 
of  both  acts  the  discharge  in  bankruptcy  protects  the  bankrupt's 
person,  and  other  property  not  under  a  lien,  from  molestation  on 
account  of  prior  debts.  The  decree  asked  for  in  this  case  is  simply 
a  decree  against  the  property,  to  make  available  the  lien  upon  it 
created  by  the  State  law  and  recognized  by  the  act  of  Congress  as 
valid.  The  other  sections  of  the  statute  should  not  be  so  construed 
as  to  prevent  the  enforcement  of  a  lien  which  the  fourteenth  seo 
lion  expressly  permits.     Bates  v.  Tappan^  00  Mass.  876. 
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The  decree  is  for  the  orator  to  have  and  receive  out  of  the  said 
fund  the  sum  of  $400,  and  interest  which  may  have  accrued  thereon 
since  October  Ist,  1860.  This  decree  not  to  be  enforced  against 
the  person  or  other  property  of  the  defendant  James  L.  Locke. 
The  remainder  of  said  fund  to  be  disposed  of  according  to  tb« 
stipulation  of  the  parties. 


Batchxldxb,  Administrator,  appellant,  v.  Low. 

(ttvtaai.) 

Dikhairge  in  bankruptqf—pUa  in  bar — eoOat&nUproeeeding. 

A  diflchaige  in  bankruptcy,  obtained  after  the  commencement  of  an  aotion  on 
a  promiflBoiy  note  provable  as  a  debt  under  the  bankrupt  act,  when  pleaded 
in  bar  of  such  action,  may  be  attacked  therein  by  showing  that  it  was  obtained 
upon  proceedings  of  which  the  plaintiff  was  fraudulently  deprived  of  notice. 

Action  in  assumpsit  upon  a  promissory  note  signed  by  defendant 
and  payable  to  Betsey  Ayer,  or  order.  The  plaintiff  is  administra- 
tor of  the  payee.  The  defendant  pleaded  his  discharge  in  bank- 
ruptcy, since  the  commencement  of  this  suit,  in  bar  of  the  action. 
The  plaintiff  replied  that  defendant  fraudulently  omitted  the  note 
in  question  from  his  schedule  of  debts,  and  also  fraudulently  omit- 
ted certain  property  from  his  schedule  of  assets.  It  was  admitted 
that  the  note  was  provable  under  the  bankrupt  act;  and  the  court 
ruled  that  the  discharge  could  only  be  attacked  in  a  proceeding  to 
set  it  aside  in  the  United  States  court. 

Verdict  for  defendant;  plaintiff  excepted. 

Dickey  it  Qambett  and  C.  W.  Clarke  for  appellant. 

R.  JFhmhamy  for  appellee. 

Whbeleb,  J.  From  the  recitals  in  the  pleadings  and  the  course 
of  the  argument,  it  is  understood  that  the  bankruptcy  of  the  defend 
ant  was  voluntary,  and  that  the  proceedings  were  had  upon  his  own 
petition.  He  must  have  commenced  the  proceeding  for  the  purpose 
of  obtaining  a  discharge  from  such  debts  that  he  owed  ad  were 
provable  against  his  estate.     He  could  not  do  this  without  giving 
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up  each  property  that  he  had  as  could  be  reached  for  them,  lie 
could  not  accomplish  the  whole  without  procuring  two  judicial 
determinations.  One,  that  he  was  a  bankrupt,  whereupon  his  pro- 
perty would  pass  to  an  assignee  for  the  benefit  of  the  creditors. 
The  other,  that  he  was  discharged  from  provable  debts.  The  judg- 
ment of  discharge  was  most  important  to  him,  because  that  alone 
would  relieve  him  from  further  personal  liability.  It  was  also  impor- 
tant to  the  creditors,  for  it  would  cut  off  their  claims  to  the  same  extent 
that  it  would  relieve  him  from  them.  This  judgment  was  between 
him  and  them,  and  all  of  them  would  be  proper  parties  to  it.  It  is  a 
fundamental  principle,  in  relation  to  judicial  proceedings,  that  all  per- 
sons between  whom  such  a  proceeding  is  pending  must  have  proper 
notice  of  it,  and  an  opportunity  to  be  heard  in  it  before  any  judgment 
can  be  rendered  upon  it  that  will  bind  them.  The  bankrupt  act  recog- 
nizes this  rule  of  law,  and,  in  accordance  with  it,  requires  the  bankrupt 
to  annex  a  schedule  of  the  debts  he  owes,  and  the  names  of  the  per- 
sons to  whom  due,  to  his  petition,  and  that  personal  notice  shall 
issue  out  of  the  court  of  bankruptcy  to  each  creditor  named  in  the 
schedule.  The  schedule  is  the  sole  foundation  for  personal  notice 
of  the  proceedings,  at  any  stage  of  them,  to  creditors  who  are  not 
already  parties.  Special  notice  of  the  application  for  a  discharge, 
to  creditors  who  have  proved  their  claims,  is  required.  But  those 
having  no  notice  of  the  proceedings  would  have  no  opportunity  ta 
prove  their  claims,  and  not  having  proved  them,  would  not  be 
served  with  this  notice.  No  other  notice  of  the  application,  except 
by  publication,  is  provided.  The  defendant,  therefore,  by  the 
schedule  annexed  to  his  petition  and  sworn  to  by  him,  furnished 
the  only  basis  for  personal  notice  direct  to  the  creditors  against 
whom  he  was  proceeding  to  obtain  this  judgment  of  discharge.  If 
he  omitted  this  note  and  the  name  of  the  person  to  whom  it  waa 
nominally,  and  the  names  of  the  persons  to  whom  it  was  really  due^ 
he  kept  the  foundation  for  notice  of  the  proceedings,  to  those  per- 
sons, away  from  the  court  of  bankruptcy.  If  he  did  that  fraudu- 
lently, and  by  that  means  they  failed  to  receive  notice,  as  in  the 
replication  is  alleged,  then  he  fraudulently  deprived  them  of  the 
notice  of,  and  of  the  opportunity  to  be  heard  upon,  the  proceedings, 
which  they  were  entitled  to,  and  would  have  had,  if  he  had  made 
an  honest  schedule.  An  ordinary  judgment,  obtained  by  such  fraud 
would  be  wholly  invalid  everywhere  as  against  the  party  imposed 
upon.    This  is  not  an  ordinary  judgment,  and  it  might  not  be 
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Titiated  as  to  any  party  by  a  mere  want  of  notioe  to  him  without 
any  fault  in  that  respect  on  the  part  of  the  person  procuring  it. 
As  to  that,  however,  no  decision  is  now  made  or  opinion  expressed. 
But,  although  peculiar  in  form  and  effect,  it  is  an  adjudication 
upon  proceedings  of  which  all  parties  interested  should  have  all  the 
notioe  which  the  law  provides  for  them.  And  when  the  party  pro- 
onnng  it  fraudulently  deprives  such  parties  of  all  the  direct  notice 
that  the  law  entitles  them  to,  and  proceeds  to  judgment  without 
such  notice  to  thenoi,  the  judgment,  such  as  it  is,  although  it  may  be 
valid  as  to  all  persons  who  had  notice,  should  be  void  as  to  those 
who  did  not.  And  if  this  defendant  procured  this  judgment  of 
discharge,  as  is  alleged  in  the  replication,  it  should  be  and  is  invalid 
as  to  the  nominal  and  real  plaintiffs.  The  right  of  the  plaintiffs  to 
compel  payment  of  this  note  by  suit  is  a  conmion-law  right.  When 
they  commenced  this  suit,  it  was  a  proper  proceeding  to  enforce 
their  right*  According  to  common  principles,  all  questions  con- 
cerning the  validity  of  this  discharge  as  against  the  plaintiffs  with 
reference  to  this  note  should  be  settled  in  it  with  the  other  ques- 
tions, unless  the  bankrupt  act  prevents. 

That  act  provides  a  way  for  setting  aside  the  discharge  altogether, 
as  to  all  persons;  but  furnishes  none  for  setting  it  aside  as  to  some, 
and  leaving  it  valid  as  to  other  persons.  The  fraud  upon  these 
plaintiffs  did  not  injure  the  creditors  who  proved  their  claims.  It 
probably  benefited  them  by  keeping  out  the  plaintiffs'  claim  from 
those  upon  which  the  estate  was  to  be  divided,  and  so  lessening  the 
amount  of  them  and  increasing  the  dividend  upon  thnm.  So  they 
have  no  just  ground  to  complain  on  account  of  J,.  Ihey  became 
parties  to  the  proceedings,  and  may  have  known  of  the  omissions 
from  the  schedules  before  the  discharge  was  granted.  If  so,  they 
probably  have  no  legal  claim  to  have  the  discharge  set  aside  on 
account  of  the  omissions.  The  discharge,  therefore,  may  be  justly 
and  legally  valid  as  to  other  creditors  and  invalid  as  to  the  plain- 
tiffs. If  it  is  so,  then  the  provision  in  the  act  for  setting  it  aside 
altogether  should  not  prevent  the  plaintiffs  from  showing  that  it  is 
invalid  as  to  them  anywhere  where  the  other  creditors  are  not  con- 
eemed.  This  provision  in  the  act  does  not  directly,  and  does  not 
seem  to  impliedly,  prohibit  inquiry  into  the  validity  of  this  discharge 
for  this  cause  in  this  suit. 

The  provision  in  the  act  that  the  discharge  may  be  pleaded  as  a 
full  and  complete  bar,  does  not  show  that  matter  which  would 
.     Vol.  V— 40 
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invalidate  the  diBcharge  might  not  be  replied  to  the  plea.  The 
discharge  is  to  bo  pleaded  in  'Suits  upon  the  claims  in  the  courts 
where  pending,  and  those  courts  must,  to  some  extent,  determine 
the  validity  and  effect  of  the  pleas.  No  other  court  could  con- 
sider them  and  render  any  judgment  upon  them  in  those  cases. 
The  provision  in  the  same  section,  that  the  certificate  shall  be  con- 
clusive evidence  of  the  fact  and  regularity  of  the  discharge,  seems 
to  relate  to  the  mode  of  proof  of  the  discharge,  and  not  to  the 
effect  of  it  when  proved.  Without  this  provision,  proof  of  all  the 
proceedings  upon  which  the  discharge  is  founded,  by  records  or 
copies,  would  probably  be  necessary  to  make  out  the  fact  and  regu- 
larity of  it  before  a  court  This  provision  substitutes  the  certificate 
of  discharge  for  this  proof,  and  declares  it  shall  have  the  same  effect. 
These  provisions  concerning  the  pleading,  proof  and  effect  of  a  dis- 
charge are  some  like  those  in  the  constitution  and  laws  of  the  United 
States  concerning  the  proof  and  effect  of  the  public  acts,  records 
and  judicial  proceedings  of  each  State  in  the  other  States.  It  seems 
to  be  well  settled  that  those  provisions  do  not  prevent  inquiry  into 
the  validity  of  any  judgment  for  want  of  notice,  or  on  account  of 
fraud  in  procuring  it,  wherever  it  is  sought  to  be  enforced.  This 
construction  was  settled  long  before  the  bankrupt  act  was  passed, 
and  must  have  been  well  known  to  the  framers  of  that  act  If  they 
had  intended  that  these  provisions  of  that  act  should  receive  a  dif- 
ferent construction,  they  probably  would  have  used  language  that 
would  have  expressed  their  intention  clearly.  A  similar  construo- 
tion  of  these  provisions  seems  more  just  and,  more  consistent  with 
well  settled  principles  than  one  which  would  make  the  discharge 
conclusive  as  to  all  persons  everywhere  until  set  aside  by  the  court 
which  granted  it.  These  are  all  the  provisions  of  the  act  that  appear 
to  relate  to  this  question.  As  now  understood  they  do  not  prevent 
the  plaintiffs  from  contesting  the  validity  of  this  discharge  as  to 
them  in  this  suit  by  alleging  and  showing  that  it  was  obtained 
upon  proceedings  of  which  they  were  fraudulently  deprived  of 
notice. 

The  omission  from  the  schedule  of  assignable  estate,  concealment 
of  it  from  the  assignee  and  creditors,  and  appropriation  of  it  by  the 
defendant  to  his  own  use,  would  not  injuriously  affect  the  rights  of 
the  plaintiffs  as  now  involved  in  this  suit.  Those  things  did  not 
deprive  the  plaintiffs  of  notice  of  the  proceedings  of  any  opportunity 
to  be  heard  in  them.    They  would  lessen  the  amount  of  the  estate 
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to  be  divided  among  the  creditors  who  proved  their  claims,  and 
would  be  a  fraud  upon  the  rights  of  those  creditors.  But  they 
would  not  prevent  the  court  of  bankruptcy  from  acquiring  jurisdio- 
tier  of  any  person  nor  take  the  jurisdiction  away,  or  make  the  ezer- 
cist-  of  it  invalid  when  acquired.  That  court  had  jurisdiction  of 
the  defendant  and  of  his  assignable  estate  and  of  the  creditors  who 
were  made  or  became  parties  to  the  proceedings  in  bankruptcy,  so 
far  as  those  proceedings  extended.  And  if  any  of  that  estate  was 
fraudulently  concealed  and  not  reached  for  (he  benefit  of  the  credi* 
tors,  it  could  correct  the  fraud  and  dispose  of  the  property  for  the 
benefit  of  those  entitled  to  it,  and  its  proceedings  in  that  respect 
would  be  conclusive  upon  all  persons,  .probably.  It  does  not  now 
seem  that  any  conduct  of  the  bankrupt  with  reference  to  that  pro- 
perty over  which  that  court  had  jurisdiction,  which  belongs  to  per- 
sons over  which  that  court  also  had  jurisdiction,  should  be  inquired 
into  anywhere  except  in  that  jurisdiction. 

The  county  court  having  directed  a  verdict  for  the  defendant, 
notwithstanding  the  allegation  of  the  plaintiffs  that  they  were 
fraudulently  deprived  of  notice  of  the  proceedings  in  bankruptcy 
by  the  defendant,  and  the  proof  tending  to  support  it,  the  jndg- 
mentis  reversed  and  the  cause  remanded  for  a  new  triaL 

JXeversed  and  remandetL 


Davis  v.  Munson,  appellants 

(48  vtffm.) 

Sherif — reuxxrd  ftn' capturing  crinUnaii. 

Flaintiir,  a  sherifl;  captured  a  criminal  without  process  and  fai  reUance  upon  a 
general  reward  ofi'ered.  Bdd^  tliat  the  fact  that  he  was  a  sherifT,  did  not  pt^ 
vent  his  recoveiy  of  the  reward. 

AcTiOK  in  assumpsit  by  Anson  Davis  against  William  D.  Mnn< 
son  to  recover  a  reward  offered  by  defendant  for  the  capture  of  two 
criminals.    The  facts  appear  in  the  opinion. 

Verdict  for  plaintiff;  defendant  excepted. 

WcOeB  Jb  Tctft^  H.  BaUard  and  B.  F.  Mfleld,  for  appellant 
Siaton  cfe  JReed^  BandaU  it  Durante  for  appellc^^ 
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Steels,  J.  Three  persons  in  the  Chittenden  county  jail  broke 
from  their  confinement  and  escaped  into  Washington  county. 
Immediately  after  their  escape,  the  defendant,  who  was  the  sheriff 
of  Chittenden  county,  advertised  a  general  offer  of  a  reward  of 
$100,  for  the  capture  of  each  prisoner.  In  reliance  upon  this  offer 
the  plaintiff  went  in  search  of  them  and  succeeded  in  capturing  two 
of  the  number,  which  would  entitle  him  to  recover  of  defendant 
$200,  unless  the  fact  that  he  was  at  that  time  a  deputy  sheriff  in 
Washington  county  disentitles  him  to  the  reward* 

Upon  the  facts  as  detailed,  the  plaintiff  had  authority  to  arrest 
these  prisoners  without  process  and  as  a  peace  officer.  It  would,  in 
a  general  sense,  have  been  his  duty  to  do  so  if  they  had  been 
pointed  out  to  him  under  circumstances  to  assure  him  of  their 
identity  and  to  lead  him  to  apprehend  reasonable  danger  of  losing 
them  if  he  waited  for  process.  But  the  fact  that  he  had  this 
authority  and  was  under  this  general  duty  did  not  put  him,  hanng 
no  process  in  his  hand,  under  any  specific  official  obligation  to  look 
them  up.  There  is  no  provision  of  law  which  requires  him  to  do 
BO,  or  provides  fees  for  his  service  in  so  doing.  If  on  making  search 
for  them  he  had  been  unsuccessful,  he  would  have  been  entitled  to 
no  compensation  either  from  the  defendant  or  the  State.  Even  if 
successful,  he  would  have  had  no  legal  claim  against  the  State, 
wht^ther  entitled  to  a  reward  from  the  defendant  or  not.  The  most 
that  can  be  said  is  that  the  legislature,  in  their  discretion,  usually 
provides  by  special  act  for  the  compensation  of  officers  for  such 
BCiTace,  when  successful,  if  rendered  without  reward  from  others. 

The  plaintiff  being  under  no  specific  official  obligation  to  enter 
upon  the  detective  service  for  which  he  would  not  be  legally  enti- 
tled to  pay  from  the  State,  he  is  clearly  a  person  who  might  engage 
in  it  in  reliance  upon  the  offer  of  this  reward,  unless  the  service 
was  inconsistent  with  his  official  relations.  So  far  from  being  incon 
sistent  with  them,  it  was  specially  appropriate  to  them.  To  hold 
that  the  plaintiff  could  not  recover,  would  be  to  exclude  peace  offi- 
cers from  compensation  for  detective  criminal  service,  unless 
employed  by  the  State.  This,  we  think,  would  be  very  unreasonable 
and  impolitic.  These  views  do  not  conflict  with  the  case  of  Broicn  v. 
Godfrey y  33  Yt.  120.  In  that  case  the  officer  held  process  against 
Lackey  and  he  was  bound  to  execute  it.  His  services  in  this  State 
were  chargeable  as  fees  upon  that  process.  He  was  therefore 
allowed  to  recover  of  the  defendant  for  such  only  of  his  services  as 
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were  outside  the  State,  and  therefore  not  under  command  of  his 
process.  The  case  is  also  broadly  distinguished  from  Pool  v.  JBoa^ 
iouy  6  Cush.  219.  The  plaintiff  in  that  case  was  a  watchman, 
employed  by  the  city  of  Boston.  While  engaged  in  the  perform- 
ance of  his  regular  duties  under  his  engagement  with  the  city  as 
watchman,  he  discovered  and  arrested  an  incendiary  setting  fire  to 
a  house.  He  then  claimed  a  reward  of  $2,000  which  the  oity  had 
offered  for  the  detection  and  conviction  of  any  incendiary.  The 
plaintiff  having  done  what  he  was  hired  and  paid  to  do,  independent 
of  the  reward,  the  court  properly  held  that  he  could  not  recover. 
This  case  would  be  like  that  one,  if  the  plaintiff  had  been  employed 
by  the  defendant  for  a  ilxed  compensation  by  the  day  to  search  for 
these  prisoners.  If  he  had  thus  agreed  beforehand  upon  a  fee  for 
his  services,  he  would  of  course  have  been  limited  to  a  recovery  of 
the  stipulated  compensation.  His  time  and  skill  used  in  detecting 
the  criminals  would,  under  such  circumstances,  have  been  the  pro- 
perty of  hifl  employer,  and  not  his  own,  and  therefore  Maid  not  be 
the  baiif  of  a  claim  against  his  employer. 

Judgment  qffirmeJL 


OASES 
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Bbaztt,  appdlaat  and  respondenti  y.  Thb  LTOOimro  Oousrr 

MunrAL  Imsubanob  OoMPAinr. 

(05  F«nii.9.) 

FSn  ^uuranM-^poUcy^^  natioe  and  tkOemmt  pf  Imi ^too^PM*. 

It  Ui  a  Biifflcient  compliance  with  a  condition  in  a  policy  of  flie  insoimnoo 
requiring  that,  in  case  of  loss,  '*  the  insured  shall  forthwith  give  notice 
thereof  to  the  secretary,*'  where  a  sworn  statement  of  the  ftct  and  circum- 
stances of  the  fire,  signed  by  the  assured  the  morning  after  the  fire,  was  for- 
warded, on  the  foUowing  day,  by  the  agent,  to  the  secretary  of  the  company. 

II  is  not  a  sufficient  compliance  with  a  condition  in  a  policy  of  fire  insurance, 
on  ''household  fomiture  $867"  and  ''groceries  $288,"  requiring  tliat,  in 
case  of  loss,  "  the  insured  shall  •  •  •  •  within  thirty  days  deliyer  to 
the  secretary  a  particular  account"  of  the  loss,  where  the  statement  sent  by 
•the  insured  is  a  mere  reiteration  of  the  descripdon  in  the  policy ;  "  household 
flimiture.  $867,"  and  "  groceries  $388 ; "  and  the  fkct  that  the  company 
reoeiyed  such  a  statement  at  the  end  of  twenty  days,  but  gave  no  notice  of 
Insufficiency  is  not  a  waiver  of  the  condition  demanding  a  *>*  particnlar  "  state* 
ment. 

Acnov  on  two  policies  of  insaranoe  by  Daniel  Beatty  against 
the  Lycoming  County  Mutual  Insurance  Company.  The  policies 
are  as  follows:  No.  87,775,  dated  July  29,  1854,  insuring  $600, 
Tiz.:  on  ^'household  furniture''  $867,  and  on  ^^grooeries"  $233; 
No.  41,140,  dated  May  1,  1855,  insuring  $600  on  a  frame  dwelling- 
house.     Each  policy  contained  the  condition,  that  in  case  of  fire 
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^ihe  insured  shall  forthwith  give  notioe  thereof  to  the  secretary, 
and  within  thirty  days  after  said  loss  shall  deliver  to  the  secretary 
a  particular  account  of  such  loss  or  damage,  signed  by  his  or  her 
or  their  own  hand  or  hands,  or  by  their  guardian,  attorney  or  agent.'* 
A  loss  by  fire  occurred  on  the  81st  day  of  August,  1858,  and  the 
next  morning  the  local  agent  of  the  company,  in  company  w?th 
counsel,  visited  the  premises  and  made  an  examination  of  the  cir- 
oomstances  attending  the  fire.  The  insured  was  examined  under 
oath  and  his  testimony  was  reduced  to  writing,  signed  by  him,  and, 
the  following  day,  sent  by  the  agent  to  the  secretary  of  the  com- 
pany. On  the  20th  of  September,  the  insured  sent  the  following 
notice  to  the  secretary  of  the  company : 

**  One  firame  house,  tosured  in  the  Lycoming  County  Mutual  Insurance  Com- 
pany, etc.,  was,  on  the  Slst  day  of  August,  1808,  completely  destroyed  by  flra 
and  entirely  lost. 

'*  Ton  are  also  hereby  notified  that,  at  the  same  time  and  place,  the  household 
fliniiture  and  groceries  of  the  undersigned,  insured  by  policy  of  insurance, 
dated  the  d9th  day  of  July,  1854,  and  numbered  87,775,  as  follows,  viz.,  house- 
hold furniture,  9867,  groceries,  $288,  making  togeUier  the  sum  of  $600,  were 
also  lost  and  destroyed  by  fire  aforesaid ;  the  whole  property  of  undersigned  in 
the  house  at  the  Ume  being  destroyed,  with  the  exception  only  of  a  few  articles 
of  household  fiimiture. 

**  You  will  take  notice  farther,  that  the  said  the  Lycoming  County  Mutua] 

Insurance  Company  will  be  looked  to  by  me  for  payment  in  full  of  the  amount 

snd  sum  insured  by  the  policies  aforesaid,  and  payment  in  full  hereof  will  be 

required  and  demanded  from  them. 

"  DANIEL  BEATTY. 
"  Duncansville,  Blair  Co.,  Pa." 

No  notice  of  insufficiency  in  the  statement  was  given  to  the 
insured  before  the  expiration  of  the  *^  thirty  days ''  mentioned  in  the 
policy.  Under  the  instructions  of  the  court,  the  insured  recovered 
on  the  policy  on  the  dwelling-house,  but  not  on  that  on  the  furni- 
ture and  groceries.  The  points  made  by  counsel  and  the  rulings  of 
the  court  are  stated  sufficiently  in  the  opinion.  Both  parties 
appealed. 

S,  S.  Blair^  for  Beatty,  argued  that  the  condition  as  to  notice 
should  be  construed  liberally,  and  cited  JBarUeU  y.  Uhi/m  Ina. 
Co.,  46  Maine,  500;  WcUah  v.  Waahinfftan  Ins.  Oo.^  92  N.  Y.  427. 
Whether  the  account  Beatty  gave  was  as  particular  as  the  nature 
of  the  case  allowed,  was  for  the  jury.  ^arMin  Mre  Ins.  Co.  ▼ 
t^pdegrqff,  7  Wright,  850.  Whether  the  condition  was  waived,  was 
(or  the  jury.    Inland  Ins.  Co.  v.  SUmsffsr,  9  Casey,  402;  Taylos  v. 
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Merchants^  Ins.  Co.j  9  How.  (U.  S.)  890;  Jjy coming  Ins.  Co.  v.  Schrtf" 
fiety  6  Wright,  188;  West  Branch  Ins.  Co.  v.  Seifenstein^  4  id.  290; 
Francis  v.  Ocean  Ins.  Co.y  6  Cowen,  404;  AUegre  v.  Maryland 
Ins.  Co.f  6  Harris  &  Johnson,  408;  .^^na  Mrs  Ins.  Co.  y.  Tyler ^  16 
Wendell,  385;  JSimbcM  t.  Hamilton  Fire  Ins.  Co.^  8  Bosworth^ 
495;  HaUy.  Ths  Insurance  Co.,S  Phila.  R.8d2;  Child  t.  The  Im. 
Co.j  8  Sandf.  26;  JSTemochan  v.  The  New  York  Bowery  Ins.  Co.,,  17 
N.  T.  428. 

L.  W.  SaU  and  S.  Calvin  (with  whom  was  D.  J.  Neff)^  for  dM 
Insurance  Company,  cited  DiM  v.  Adams  Co.  Mutual  Ins.  Co.,  8  P« 
F.  Smith,  452;  Mitchell  y.  Lycoming  Ins.  Co.,  1  id.  402;  Lycoming 
Mutual  Ins.  Co.  y.  Updegrcff,  4  Wright,  312;  Same  y.  Schrtffler^ 
supra. 

Shabswood,  J.  Daniel  Beatty  prosecuted  in  the  court  below 
an  action  of  ooyenant  against  the  Lyooming  County  Mutual  Insu- 
rance Company,  to  recoyer  for  losses  by  fire  on  two  policies  of  insu- 
rance, one  coyering  his  household  furniture  and  .groceries,  and  the 
other  his  dwelling-house.  Under  the  charge  of  the  learned  judge 
below  he  recoyered  a  yerdict  upon  the  policy  on  the  dwelling-house, 
but  the  jury  gaye  him  nothing  for  his  household  furniture  and 
groceries.  Both  parties  haye  sued  out  writs  of  error  to  the  judg- 
ment. 

There  are  seyeral  assignnfents  of  error,  but  all  may  be  disposed 
of  by  the  resolution  of  three  questions,  arising  upon  the  application 
of  an  article  or  condition  of  each  policy  requiring  that  in  the  case 
of  a  loss  the  insured  shall  forthwith  giye  notice  thereof  to  the  secre- 
tary, and  within  thirty  days  of  the  fire  a  particular  account  of  such 
loss  or  damage,  signed,  etc. 

The  three  errors  assigned  by  the  insurance  company  relate  to  the 
first  question.  The  learned  judge  instructed  the  jury  that  there 
was  sufficient  eyidence  of  notice  forthwith  giyen  by  the  assured  of 
the  occurrence  of  the  fire,  to  fulfill  the  requirement  of  the  policies 
in  that  respect.  It  appears  that  the  fire  occurred  August  31,  1858, 
and  that  the  morning  after,  the  local  agent  of  the  company,  in  oomr 
pany  with  counsel,  yisited  the  premises  and  made  an  examinatiom 
of  the  circumstances  attending  it.  Daniel  Beatty,  the  insured,  was 
himself  examined  as  a  witness  under  oath,  his  testimony  or  state- 
ment reduced  to  writing  and  signed  by  him.    It  was  forwarded  by 
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the  agent  to  the  secretary  of  the  insurance  company  on  the  follow- 
ing day,  and  was  received  by  him.  We  think  the  learned  judge 
was  per^ctly  right  in  holding  this  a  sufficient  notice  of  the  losft 
within  the  terms  of  the  policy.  It  was  held  in  The  West  Branch 
Itt^urance  Company  y.  ffel/enHein^  4  Wright,  289,  in  cases  in  which 
the  policy  contained  a  condition  expressed  in  the  same  words  as  this, 
that  a  written  notice  to  the  secretary  from  the  local  agent,  upoa 
information  coveyed  to  him  by  the  assured,  is  sufficient.  There  is  noth- 
ing to  prevent  the  assured  from  constituting  the  agent  of  the  company 
his  attorney  to  give  the  notice,  and  if  he  does  not  give  the  notice 
accordingly,  the  company  cannot  object  without  a  rule  or  condition 
prohibiting  the  agent  from  being  employed  for  such  purpose.  But 
this  case  is  stronger  than  that.  The  statement  of  the  fact  and  circum- 
stances of  the  fire  was  signed  by  the  assured  himself  ,  and  transmitted 
through  the  local  agent  to  the  secretary  of  the  company.  How  it 
reached  the  proper  destination  is  entirely  immaterial,  provided  it 
was  forwarded  in  due  and  reasonable  time,  which  in  this  instance 
is  not  denied.  This  disposes  of  the  writ  of  error  of  the  insurance 
company. 

The  second  question  which  is  raised  by  the  first  assignment  of 
eiror  of  the  plaintiff  below  is,  whether  there  was  any  evidence  of 
such  a  particular  statement  of  the  loss  under  the  policy  upon  house- 
hold furniture  and  groceries  as  was  required  by  its  terms.  The 
learned  judge  instructed  the  jury  that  there  was  not.  The  plaintiff 
maintains  that  the  sufficiency  of  the  statement  was  for  the  j:iry, 
upon  the  authority  of  The  jFhanklin  Insurance  Company  y.  Vpd&' 
grc^y  1  Wright,  850.  The  report  of  that  case  does  not  furnish  us 
with  the  statement.  It  is  said  in  the  charge  of  the  court  below  to 
have  been  general,  not  particular;  that  it  did  not  specify  the 
different  articles  consumed.  We  must  assume,  however,  that  some 
information  was  given  of  the  character  and  extent  of  the  loss.  It 
was  then  for  the  jury  to  say  whether  it  was  as  particular  as  it 
should  have  been.  But  in  this  case  there  was  no  statement  at  alL 
The  paper  given  in  evidence  as  such  is  a  mere  reiteration  of  the 
description  in  the  policy,  namely:  '* household  furniture,  $367; 
groceries,  $233,  making  together  the  sum  of  $600,  were  also  lost 
and  destroyed  by  fire  aforesaid,  the  whole  property  of  undersigned 
in  the  house  at  the  time  being  destroyed,  with  the  exception  only 
of  a  few  articles  of  household  furniture.'*  It  is  certainly  not  neces- 
sary in  every  case  to  report  all  the  items  in  detail  which  constitute 
Vol.  V— 41 
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the  loss.  It  may  be  entirely  out  of  the  power  of  the  assured  to 
do  so.  His  books  and  papers  may  have  been  destroyed  by  the  fire. 
But  every  person  assured  must  be  presumed  to  know  enough  to  be 
able  to  remember  some  particulars,  or  to  give  a  description  if  it 
do  not  descend  to  details  of  the  different  kinds  and  value  of  the 
articles.  There  are  few  men  who,  with  assistance  of  the  members 
of  their  family,  could  not  give  some  description  of  their  household 
furniture.  In  The  lA/coming  County  Insurance  Company  v. 
TTpdegraffy  4  Wright,  811,  an  instruction  to  the  jury  that  a  state- 
ment of  this  character  was  not  such  a  particular  account  of  the 
loss  as  was  required  by  the  policy,  was  improved  and  affirmed  hj 
this  court.    This  assignment  of  en*or,  therefore,  is  not  sustained. 

The  only  remaining  question  which  is  raised  by  the  plaintifh* 
second  assignment  is,  whether  there  was  any  evidence  of  waiver  by 
the  company  of  the  condition  requiring  a  particular  statement. 
The  learned  judge  held  that  there  was  not,  and  we  think  rightly. 
It  was  required  to  be  within  thirty  days  after  the  fire.  Now  to 
constitute  a  waiver  there  should  be  shown  some  official  act  or  de<y 
laration  by  the  company  during  the  currency  of  the  time,  dispen- 
sing with  it ;  something  from  which  the  assured  might  reasonably 
infer  that  the  underwriters  did  not  mean  to  insist  upon  it.  As  it 
remarked  by  the  present  chief  justice  in  Die/U  v.  Adams  County 
Insurance  Company^  8  P.  F.  Smith,  462,  "  this  never  occurs  unless 
intended  or  where  the  act  relied  on  ought  in  equity  to  estop  the 
party  from  denying  it.''  Mere  silence  is  not  enough.  After  the 
thirty  days  had  expired  without  any  statement,  nothing  but  the 
express  agreement  of  the  company  could  renew  or  revivify  the 
contract.  Had  a  statement  been  furnished,  within  the  time  it  might 
have  been  the  duty  of  the  insurers  to  notify  the  assured  of  any 
merely  formal  defect  so  that  it  might  be  remedied.  If  the  paper 
dated  September  20th,  1858,  was  to  be  regarded  as  a  statement 
and  not  a  mere  notice  of  the  loss,  the  defects  of  it  were  substantial, 
not  formal  merely  The  case  of  The  Inland  Insurance  Company 
V.  tSUmffer^  0  Casey,  397,  was  where  a  notice  of  loss  was  given  to  a 
director  and  not  to  the  secretary.  A  few  days  afterward  the 
president  of  the  company  and  another  director  came  out  to  view 
the  ruins,  meeting  there  committees  from  other  insurance  compa- 
nies and  avowing  that  they  came  on  the  business  of  the  insurers. 
These  facts  it  was  held  might  be  submitted  with  otners  to  the  jury 
as  evidence  of  a  waiver  of  a  strict  and  formal  compliance  with  the 
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eondition.    That  case  is  in  none  of  its  oircamstanceA  parallel  with 

this.    The  second  assignment  of  error  of  the  plaintiff  is  therefore 

not  sustained. 

JudgmenJt  qjffbrfMd. 


JtuAorr^  appellanti  v.  LYooioNa   Couimr  Mutual   Insusakob 

GOMPAKT. 
(66  Peon,  tl.) 
Ftre  inturanee^'awr  iiuuranee — waiter — part  payment^  tfaeL  qf. 

A  poli<7  of  fire  insurance  upon  buildings  contained  a  stipulation,  **  that  the 
aggregate  amount  insured  in  this  and  other  companies  *  *  *  shall  not 
exceed  two-thirds  of  the  estimated  cash  value.*'  The  insurance  was  for 
tl,800,  and  the  estimated  cash  yalue,  according  to  the  policy,  was  $1,960 ; 
subsequently  improvements  were  made  and  an  additional  insurance  of  $1,000 
was  eflfected  in  another  company.  The  buildings  were  destroyed  by  fire ; 
and  their  value  at  the  time  of  the  fire  was  $4,200.  In  an  action  on  the  first 
policy,  hMy  that  the  "  estimated  cash  value  "  was,  that  at  the  time  of  the  first 
insurance ;  and  that  the  first  policy  was  void  for  over-insurance. 

Where  an  insurance  company,  after  notice  or  knowledge  of  over-insurance, 
makes  and  coUects  assessments  under  the  policy  upon  the  assured,  a  forfeiture 
for  over-insurance  is  thereby  waived,  but  where  an  assessment  is  made  by 
tlte  agent  o)  the  company,  by  mistake,  but  is  not  collected  and  is  never  paid, 
this  does  not  constitute  a  waiver  of  the  forfeiture. 

Where  a  policy  of  fire  insurance  is  issued  upon  a  house  and  stable ;  and  an 
over-insurance  is  made  upon  the  house,  a  tender  of  the  amount  insured  on 
the  stable,  in  case  of  loss  by  fire,  is  not  an  affirmance  of  the  insurance  as  to 
the  house  so  as  to  preclude  the  company  from  setting  up  a  forfeiture. 

Action  on  a  policy  of  fire  insarance,  by  Elliott  against  the 
Lycoming  County  Mutual  Insurance  Company.  The  policy  in  suit 
was  issued  July  11,  1864,  on  a  house  and  stable  (known  as  the 
**  Dougherty  House"),  for  $1,300,  estimated  cash  value  $1,050.  The 
policy  contained  a  stipulation,  *^  that  the  aggregate  amount  insured 
in  this  and  other  companies,  on  the  above  mentioned  property, 
shall  not  exceed  two-thirds  of  the  estimated  cash  value."  It 
appeared  that  in  1865,  plaintiff  had  made  repairs  and  additions  to 
the  house,  considerably  increasing  its  value.  The  agent  of  defend- 
ants then  visited  the  premises  and  made  his  certificate,  stating 
that,  in  his  judgment,  the  alterations  did  not  increase  the  risk.  On 
the  2d  of  March  1866,  the  plaintiff  procured  an  additional  insur- 
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ance  for  $1,000  on  the  hoase,  in  the  North  American  Insuranoe 
Company,  and  on  the  fourteenth  of  the  same  month  the  buildings 
were  destroyed  by  fire.  The  buildings  were  valued  at  $4,200.  An 
assessment  was  made  by  defendants  upon  plaintiff  in  January, 
1865,  for  $585;  and  another  in  May,  1866  (after  the  fire),  for  $780. 
The  duplicate  of  the  latter  assessment  was  forwarded  to  the  agent 
on  the  8th  of  May;  and  on  the  following  day  he  receiyed  a  letter 
directing  him  not  to  collect  it.  The  agent  inadvertently  made  the 
demand  upon  plaintiff,  however,  but  recollecting  himself  (by  look- 
ing at  his  memorandum)  he  went  away  without  pressing  the 
demand,  which,  was  never  paid.  Defendants  tendered  the  amount 
of  damage  on  the  stable,  which,  being  refused,  they  paid  into 
oourt. 

Judgment  for  plaintiff  for  the  amount  of  damage  on  the  stable 
only.    Plaintiff  appealed. 

D.  J.  Neff  and  i.  W.  JBixUy  for  appellant,  cited  Coursin  v.  The 
Ann.  Ins.  Co.,  10  Wright,  323;  The  Cumberland  Mut.  Prot.  Co. 
T.  JUUcheU,  12  Wright,  374;  JOy coming  County  Mutuallheuranee 
Company  v.  SchoQenbergery  6  id.  259;  Same  v.  Stoeklomny  8  Chrant'i 
Cases,  207. 

S.  M.  Woodcock  and  ScoUy  for  appellee,  cited  JifUcheB  v.  Zyco^ 
ming  Ins.  Co.,  1  P.  F.  Smith,  402;  Ins.  Co.  v.  Slockbotoer^  2  Casey, 
190 ;  Cooper  v.  Mtrmers*  MvOuaL  Ins.  Co.,  14  Wright,  299;  Angdl 
Ins.  258  and  note;  Ogden  v.  Ash,  1  Dallas,  164. 

Shasswood,  J.  It  was  decided  in  Ths  Insurance  Company  v. 
SlockboweTj  2  Casey,  199,  that  when  a  policy  of  insurance  provides 
*'  that  the  aggregate  amount  insured  in  this  and  other  companies, 
on  the  above-mentioned  property,  shall  not  exceed  two-thirds  of 
the  estimated  cash  value,"  any  further  insurance  being  in  violation 
of  the  agreement  renders  the  policy  void.  To  the  same  effect  is 
MitcheU  v.  The  Lycoming  Mviual  Insurance  Company ,  1  P.  F. 
Smith,  402.  The  question  raised  upon  this  record  is,  what  is  meant 
by  the  estimated  cash  value  ?  Is  it  the  estimated  cash  value  at 
the  time  of  the  insurance  as  settled  by  the  parties  and  named  in 
the  policy,  or  the  actual  cash  value  at  the  time  a  second  or  further 
insurance  is  effected  ?  There  is  no  serious  difficulty  in  resolving 
this  question.    The  policy  upon  which  this  suit  was  brought,  after 
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the  stating  the  amounts  insured  on  the  properties  desoribed,  adds, 
"  Estimated  cash  value  $1,950."  When  therefore  the  same  instru- 
ment in  a  subsequent  part  speaks  of  the  estimated  cash  value  it 
must  be  held  in  all  fairness  to  refer  to  the  sum  before  named,  as 
much  so  as  if  it  had  been  expressed.  Nor  can  it  alter  the  contract 
that  the  insured  afterward  made  improvements,  which  greatly 
augmented  the  actual  cash  value,  and  that  the  company  had  notice 
of  these  alterations  and  indorsed  a  certificate  that  the  risk  was 
not  thereby  increased  The  contract  still  remained  unchanged* 
The  estimated  cash  value  by  which  the  insured  agreed  to  be  gov* 
emed  in  procuring  other  insurances  was  still  the  same.  Both 
parties  must  agree  to  another  estimate;  and  if  the  estimate  named 
in  the  policy  was  not  the  criterion,  then  there  was  none.  There  is 
no  authority  at  law  or  in  equity  to  reform  the  oontract  by  substi- 
tuting '*  actual "  for  '^  estimated.*'  The  estimate  was  one  in  which 
the  company  had  concurred,  and  by  which  they  were  therefore 
bound.  They  did  not  concur  in  any  othe»  estimate,  which  the 
insured  might  put  upon  it,  or  which  a  jury  might  subsequently 
agree  upon.  The  plaintiff,  before  obtaining  an  additional  insurance, 
ought  to  have  procured  the  estimated  cash  value  in  the  policy  to 
be  changed  and  made  to  conform  to  the  actual  augmented  value  in 
consequence  of  his  improvements.  It  is  unfortunate  that  he  neg- 
lected to  take  this  simple  precaution,  but  having  failed  to  do  so,  it 
is  not  in  the  power  of  chancellor  or  jury  to  help  him. 

It  is  stoutly  maintained,  however,  that  there  was  evidence  of  a 
waiver,  which  ought  to  have  been  submitted  to  the  jury.  Undoubt- 
edly, if  the  company,  after  notice  or  knowledge  of  the  over-insur- 
ance, treated  the  contract  as  subsisting  by  making  and  collecting 
assessments  under  it  upon  the  assured,  they  could  not  afterward 
set  up  its  forfeiture.  It  would  be  an  estoppel,  which  is  the  true 
ground  upon  which  the  doctrine  of  waiver  in  such  cases  rests. 
Insurance  Company  v.  SlockboweTy  2  Casey,  199.  But  what  was 
the  evidence  ?  The  witness  called  by  the  plaintiff  to  prove  the 
assessment,  produced  a  letter  addressed  to  the  agent  to  whom  the 
duplicate  was  addressed,  instructing  him  not  to  collect  it.  The 
agent  testified  that  he  did  make  the  demand,  but  on  turning  to  the 
duplicate  he  noticed  a  memorandum  made  by  himself  that  he  was 
instructed  not  to  collect  that  sum,  and  left  immediately.  The 
assessment  was  not  paid.  It  would  have  been  error  imder  these 
oiroumstances  to  have  submitted  the  question  to  the  jury.    It  is. 
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not  every  mere  spark  of  evidence  which  a  jadge  ia  bound  so  to 
sabmit.  There  must  be  enough  to  raise  a  reasonable  question  for 
decision. 

Nor  can  it  be  pretended  that  the  tender  and  payment  into  coart 
of  a  sum  of  money  as  the  loss  on  the  stable  was  an  affirmance  of 
the  entire  contract.  The  stable  was  not  included  in  the  second 
policy  of  insurance  effected  with  the  North  American  Insurance 
Company.  It  could  not,  therefore,  be  said  to  have  been  over- 
insulted.  It  may  be  that  the  defendants  could  have  treated  the 
entire  contract  as  void  and  resbted  a  recovery  for  any  part.  Pay- 
ment of  money  into  court,  when  the  declaration  is  on  a  special 
contract,  admits  a  contract  indeed  so  as  to  supersede  the  necessity 
of  proving  it  at  the  trial  1  Tidd's  Practice,  629.  It  is  an  acknow- 
ledgment of  the  right  of  action  to  the  amount  of  the  sum  brought 
in;  but  beyond  the  amount  of  that  sum  it  is  no  acknowledgment 
of  the  right  whatever.  Id.  624.  It  waives  the  benefit  of  no  defense, 
even  though  such  defense  be  to  the  whole.  It  seems  therefore  that 
after  payment  of  money  into  court  there  may  be  a  nonsuit,  a  judg- 
ment as  in  case  of  a  nonsuit,  a  demurrer  to  evidence  or  a  plea  fyi% 
dcBrrien  contmuancej  in  short  that  the  cause  goes  on  substantially 
in  the  same  manner  as  if  the  money  had  not  been  paid  in  at  all;  in 
other  words,  the  defendant  is  not  precluded  by  it  from  taking  a 
defense  which  goes  to  the  whole  cause  of  action* 


FuHK,  appellant,  y.  Smxih, 

(86  PeuL  17.) 
SiaMe  itf  UmitaUoM.    Breach  <tf  wntraeL    Sherif^itak. 

Defendant  purchased  certain  premises  at  a  sheriff's  sale,  but,  fUling  to  pay  his 
bid,  tlie  premises  were  resold  by  the  same  sheriff  nearly  a  year  and  a  half 
afterward  for  a  less  sum.  In  an  action  to  recover  the  diflbrence  between  the 
bids,  hM^  that  the  statute  of  limitations  b^gan  to  ran  from  the  time  of  the 
failure  to  pay  the  first  bid. 

AcnoK  by  Funk,  late  sheriff,  against  Smith  to  recover  the  differi 
ence  between  the  amount  bid  by  defendant,  for  certain  premises 
sold  at  sheriff^s  sale  by  plaintiff,  and  the  amount  for  which  the 
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premises  were  afterward  resold,  defendant  failing  to  take  the  premi- 
ses or  pay  his  bid.    The  facts  appear  sofficiently  in  the  opinion. 
Judgment  for  defendant.    Plaintiff  appealed. 

7!  Batiks  and  S.  S.  Blair ^  for  appellant,  oited  IToldahipY.  Boran^ 
2  Penn.  R.  15;  GaakeU  v.  Morris^  7  W.  A  8.  82;  WrigM^ 
Appeal^  1  Casey,  378;  M)an8  v.  Seey  11  Harris,  88;  Overton  y. 
Traoeyy  14  S.  4fc  R.  328;  Leinhart  y.  ForringeTy  1  Penn.  R.  403; 
Hm  y.  Meyers^  10  Wright,  16;  Bice  y.  Hosmer,  12  Mass.  R.  127. 

B.  A,  McMurtriet  for  appellee,  cited  GaakeU  y.  MorriSy  supra; 
Addison  on  Contr.  1205,  1206;  Bawneyy.  Qarard^  12  Harris,  54; 
JUmer  y.  WUa&n,  id.  121;  Berrieksan  y.  Ciufy,  7  Barr.  32;  SUele 
y.  Steele^  1  Casey,  154. 

Agnsw,  J.  The  defendant,  by  his  agent,  Seth  R.  McCnne, 
became  the  purchaser  of  certain  premises  at  a  sheriff's  sale  made 
on  the  24th  of  January,  1860,  for  $800;  and  failing  to  pay  his  bid, 
the  premises  were  resold  on  the  20th  of  July,  1861,  to  H.  Cram, 
backer,  for  $580.  This  suit  was  brought  on  the  6th  day  of  Jane, 
1866,  to  recoyer  the  difference  between  the  bids,  and  was  decided 
against  the  plaintiff  upon  the  plea  of  the  statute  of  limitations. 
This  is  assigned  as  error.  The  force  and  effect  of  the  plea  of  the 
statute  will  be  seen  by  considering  the  contract  on  which  the  action 
is  founded.  The  defendant  merely  bid  the  sum  of  $800  for  the 
premises  knocked  off  to  him  at  the  sheriff's  sale.  There  were  no 
special  terms  of  sale  to  yary  the  legal  inference  drawn  from  the 
bid,  to  wit,  a  promise  to  pay  the  sum  of  $800  as  the  price  of  the 
property  sold.  The  failure  to  pay  this  sum  is  eyidently  the  breach 
of  the  contract  from  which  a  cause  of  action  arose  to  the  sheriff  to 
enable  him  to  recoyer  the  price  bid  or  damages  for  its  non-payment. 
The  contract  itself  had  but  a  single  stem,  and  that  grew  directly 
up  from  the  bid.  There  was  no  secondary  promise  branching  off 
from  this  stem,  to  pay  the  difference  in  price  between  this  bid  and 
another  bid  afterward  to  be  made.  That  is  but  the  law's  mode  of 
measuring  the  damages  when  the  sheriff,  not  choosing  to  recoyer 
the  bid  itself,  puts  up  the  property  for  sale  a  second  time.  It  is 
not  the  result  of  an  altematiye  contract  to  pay  damages  in  lieu  of 
the  bid,  but  of  the  election  of  the  sheriff  to  put  up  the  property 
again,  and  ^o  sue  for  the  damages  resulting  from  non-payment  of 
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the  bid.  Bat  as  the  failure  to  pay  the  bid  is  the  only  breach  sach 
a  single  promise  is  susceptible  of,  the  right  of  action  then  arose, 
and  cannot  be  postponed  by  the  sheriff  to  any  future  period  he 
may  choose  to  designate.  The  statute  begins  to  run  at  the  time 
of  the  breach,  and  cannot  be  stopped  except  by  mutual  consent. 
The  postponement  of  the  second  sale,  after  the  breach  of  the  con- 
tract by  non-payment,  is  solely  the  act  of  the  officer  or  of  the 
party  who  directs  him,  for  which  the  original  bidder  is  in  no  way 
responsible.  Could  it  be  done  without  the  consent  of  the  bidder, 
it  would  be  in  effect  to  start  a  new  period  for  the  running  of  the 
breach,  or  to  treat  the  contract  as  having  a  double  obligation. 
But,  as  remarked  in  Miller  v.  Wilson^  12  Harris,  120,  using  the 
language  of  Chief  Justice  Bbst,  '*  the  thing  has  but  one  neck,  and 
that  is^cut  off  by  the  defendant,  and  it  would  be  mischievous  to 
drive  the  plaintiff  to  a  second,  third  or  fourth  action,  as  the  succes- 
sive consequences  of  the  wrong  may  arise.  It  is  not  true,  even  as 
a  general  rule,  that  courts  will  not  anticipate  a  loss  in  future.** 
Much  harder  would  it  be  for  the  defendant  if  the  successive  conse- 
quences would  suspend  the  running  of  the  statute.  It  would  not 
be  a  statute  of  repose,  but  a  wakeful  watch  to  keep  the  defendant 
ever  in  suspense.  In  the  present  case,  if  the  property  were  put 
up  a  third,  fourth  or  fifth  time  at  long  intervals,  and  a  failure  to 
pay  the  bid  each  time,  it  would  be  difficult  to  settle  the  time  of 
the  running  of  the  statute;  yet  it  is  clear  as  a  fact,  the  first  bidder's 
breach  of  his  contract  is  not  shifted  by  all  these  subsequent  occur- 
rences. There  are  analogies  illustrating  the  principle  that  the 
statute  runs  from  the  time  of  actual  breach  of  the  promise,  when 
it  is  single  in  its  form;  unless  in  cases  of  pure  trusts,  or  where  th« 
breach  has  been  concealed  by  the  defendant.  Thus  in  Campbell  v.. 
Boggs^  12  Wright,  624,  in  the  case  of  the  collection  of  money  by 
an  attorney  in  fact,  it  was  held  that  the  statute  runs  from  the  time 
of  the  failure  to  pay  over  the  m&ney,  and  not  from  the  time  of 
notice  to  the  principal  of  its  receipt,  unless  there  have  been  a  fraudu- 
lent concealment  by  the  attorney.  Woodwabd,  J.,  remarked: 
*^  For  on  what  is  the  action  founded,  but  the  breach  of  the  implied 
contract  ?  And  when  is  the  contract  broken  f  Manifestly  when 
the  money  is  not  paid  over  within  a  reasonable  time  after  it  is 
received*  Then  at  that  point  the  cause  of  action  aocrues,  not  years 
afterward,  when  the  client,  with  a  lack  of  diligence  for  which  he 
alone  is  responsible,  discovers  that  it  is  in  the  hands  of  his  oonnseL 
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Actions  on  the  case  for  conseqnential  damages  are  not  to  be 
brought  till  the  damages  are  developed,  but  acitions  for  breach  of 
contract  do  not  wait  on  the  consequences,  but  attach  at  the  breach. 
The  measuro  of  damages  In  these  actions  may  be  less  afFected  by 
consequences  resulting  from  the  breach,  but  they  do  not  give  the 
right  of  action.  That  arises  the  instant  the  contract  is  broken.'' 
This  language  might  well  be  written  for  the  present  case.  See 
also  Downey  t.  Oarard^  12  Harris,  52,  in  which  a  similar  rale  is 
adopted. 

JvdgmerU  affirmed. 


Tbm  OoiocoNWBALTH,  appellant,  ▼•  Thb  PxNirsTLTAiaA  Oaital 

COMPiLNT. 

(«  Penn.  41.) 

Omtiikifianal  law,    JSfanfQcaU  riwr,    EminefiU  domain  ^priwOe  property  ftr 

pubUetue, 

▲  railroad  company,  to  which  the  absolnte  sale  of  a  State  dam  on  a  navigable 
fiver  was  made,  held  a  charter  from  the  State,  in  which  there  was  no  power 
oi  change  or  revocation  reserved.  Subsequently  the  legislature  passed  an  act 
requiring  every  individual  or  corporation  having  or  maintaining  any  dam  on 
the  river  to  construct  and  maintain  a  sluice,  or  other  device,  for  the  free 
passage  of  fish.  The  railroad  company  assigned  its  interest  in  the  dam  to 
a  canal  company  formed  after  the  passage  of  the  fish  act.  On  an  indictment 
against  the  canal  company  for  a  failure  to  comply  with  the  act,  held,  that 
the  power  to  cause  the  changes  to  be  made  in  the  dam  wiis  within  the  right 
of  eminent  domain ;  but  tliat  the  act  was  unconstitutiouAl,  in  so  far  as  it 
imposed  the  burden  of  expenses  of  the  changes  upon  t)  v  canal  company, 
because  it  authorized  the  *'  taking  of  private  property  foi  public  use  without 
eompensation." 

Indictkbnt  against  the  Pennsylvania  Canal  Company.  It 
appears,  in  brief,  that  the  State  of  Pennsylvania,  in  1827,  con- 
itmcted  a  dam  across  the  Susquehanna  river,  at  Duncan's  Island, 
and  maintained  it  until  1857,  when  it  sold  all  its  right  in  the  dam 
to  the  Pennsylvania  Railroad  Company,  chartered  in  1846;  that 
the  charter  of  the  railroad  company  contained  no  power  of  change 
or  revocation  reserved  by  the  State;  that  in  March,  1866,  the  leg" 
islatare  passed  what  is  known  as  the  fish  act,  requiring  ev«*ry 
tndiyidual  or  corporation,  having  or  maintaining  any  dam,  etc.,  ou 
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the  Susquehanna  and  its  branches,  including  the  Juniata,  to  main- 
tain and  keep  up  at  such  dam,  etc.,  a  sluice,  or  other  device,  for 
the  free  passage  of  fish  and  spawn  up  and  down  the  stream;  that 
in  May,  1866,  the  Pennsylvania  Canal  Company,  this  defendant, 
was  incorporated,  and  authorized  to  purchase  from  the  Pennsylva- 
nia Ilailroad  Company  (and  the  railroad  company  was  authorized 
to  sell)  certain  property  and  franchise  owned  by  the  railroad  com- 
pany, including  the  dam;  that  such  purchase  was  made,  and  that 
the  canal  company  neglected  and  refused  to  comply  with  the  terms 
of  the  fish  act.  Whereupon,  on  the  2 1st  day  of  November,  1867, 
it  was  indicted  according  to  the  provisions  of  that  act.  The 
remaining  facts  appear  in  the  opinion  of  the  court,  and  in  the 
opinion  of  Judge  Peabson,  which  was  adopted  by  the  supreme 
court  and  which  is  appended  to  the  case. 
Judgment  for  defendant.    Appeal  by  the  State. 

J.  W.  Simanton  and  JF[  C.  JStewHer^  Attorney-General  (with 
whom  was  H.  L.  JWuneh)^  for  the  State,  cited  Southwark  JRaUroad  v. 
PhUaddphia^  11  Wright,  814;  Iron  City  Bank  v.  Pittsburgh,  1  id. 
340;  Charles  JRiver  Bridge  v.  Warren  Bridge,  11  Peters,  420;  Sus- 
qtiehanna  Canal  v.  Wright,  0  W.  AS.  11;  Manangahela  Ifav,  Co. 
V.  Coon,  6  id.  113;  Bank  of  Penn.  v.  Commontoealth,  7  Harris, 
156;  CommomoeaUh  v.  Mrie  it  Nl  M  Raikoay  Co,,  3  Casey,  359. 
The  defendant  having  been  incorporated  subsequent  to  the  fish 
act,  took  subject  to  it.  Armstrong  v.  Trea^irer  of  Athens  Co^ 
16  Pet.  281;  I^'ait  v.  Atlantic  <b  St.  Lawrence  R.  JR.  Co.,  42  Me. 
579;  Bowen  v.  Lease,  5  Hill,  221;  Bank  v.  Nolan,  7  Miss.  508; 
Bank  v.  Archer,  8  Smedes  &  M.  151 ;  Coffin  v.  Rich,  45  Me.  507; 
Easton  v.  The  CommomoeaUh,  10  Barr.  442;  Prov.  Bank  v.  BiUings^ 
4  Peters,  514;  Nbrris  v.  Androscoggin  R.  R.,  89  Me.  273;  R.  R.  C<k 
V.  Smith,  37  id.  35 ;  Miglish  y.  N.  H.it  Northampton  Co.,  32  Conn. 
240;  Monongahela  Nav.  Co.  v.  Coon,  6  Barr.  379;  McCraken  v. 
Hayward,  2  How.  (U.  S.)  612;  Ogden  v.  Saunders,  12  Wheat. 
259;  Pomeroy's  Const.  Law,  382,  388;  Cooley's  Const.  Law,  285, 
286.  The  fish  act  is  within  the  province  of  legislation.  Thorpe  v. 
Rutland  A  Burlington  Railroad  Co.,  27  Vt.  149 ;  Railway  Co.  v. 
OiUeland,  6  P.  F.  Smith,  452 ;  Carson  v.  Blazer,  2  Binn.  475 ;  Shrunk 
V.  Nav.  Co.,  14  S.  &  R.  71 ;  Moulton  v.  Libbey,  37  Maine,  472 ;  Durii 
ham  V.  Lamphere,  3  Gray,  268 ;  Biart  v.  JERU,  1  YiThart.  132 ;  Angell 
on  Watercourses,  §  86;  Comm^th.  v.   Tewksbury,  11  Met-o.  55; 
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CocUea  V.  The  Mayor^  1  Cow.  686;  Brick  Church  v.  The  Mayor^ 
5  id.  688 ;  Cooley's  Const  and  Stat.  Lim.  679, 680, 607 ;  GHiman  y. 
Philad.^  8  Wall.  730. 

Z.  W.  HaU  and  K  Jordan^  for  the  company,  cited  Pierce  on 
Am  Railroad  Law,  20;  Monon.  Nov.  Co.  v.  (7oon,  0  Barr,  881; 
Mrie  Jb  N.  K  Railroad  Co.  v.  Caaey^  1  Grant,  276;  CommHh 
y.  CvUen^  1  Harris,  138;  Brown  y.  Hummel,  6  Barr,  86;  TerreU 
y.  Taylor,  9  Cranch,  43;  Colder  y.  BvU,  8  DalL  886;  CUy  of 
Erie  y.  The  Erie  Canal  Co.,  9  P.  P.  Smith,  174.  Angell  on 
Waterconrses,  §§  467, 468, 469,  etc. ;  Redfield  on  Railroads,  666, 666 ; 
Pierce  on  Am.  Railroad  L.  88 ;  2  Kent's  Com.  408, 409;  CrenehoM  y. 
The  Slate  River  Co.,  6  Rand.  (Ya.)  Rep.  246 ;  Washington  Bridge 
Co.  y.  The  Seate,  18  Conn.  Rep.  68;  Miller  y.  The  JVew  York  Jb 
Erie  Railroad  Co.,  21  Barb.  Rep.  618;  BeU  y.  Ohio  A  Pmn. 
Railroad  Co.,  1  Grant,  105;  Mriey.  The  Erie  Canal  Co.  eupra; 
Comm^th.  y.  Reed,  10  Casey,  276;  Cooley  on  Constitutional  Lim. 
677,  678. 

Shabswood,  J.  The  yery  able  and  ezhanstiye  opinion  of  the 
learned  presiding  judge  of  the  court  below,  in  entering  judgment 
upon  the  special  yerdict,  relieyes  us  from  the  necessity  of  any  fur- 
ther discussion  of  the  important  constitutional  and  legal  question! 
inyolyed  in  this  case.  That  opinion  is  in  entire  accordance  with 
our  own  yiews,  and  we  adopt  it  as  the  opinion  of  this  court.  (See 
post.) 

It  is  strongly  urged,  howeyer,  on  behalf  of  the  commonwealth, 
and  this  has  been  the  principal  contention  here,  that  he  fell  into  a 
fundamental  error,  which  yitiated  all  his  reasoning,  by  treating  the 
case  as  though  it  were  a  question  between  the  commonwealth  and 
the  Pennsylyania  Railroad  Company,  who  were  the  original  pur- 
chasers of  the  dam  at  Duncan's  Island,  together  with  the  other 
public  works,  under  the  proyisions  of  the  act  of  assembly,  passed 
May  16,  1867  (Pamph.  L.  619),  entitled  '^an  act  for  the  sale  of 
the  main  line  of  the  public  works."  It  is  apparently  conceded  that 
the  Pennsylyania  Railroad  Company  took  the  works  under  that 
act  by  contract,  and  paid  for  them  to  the  State  a  yaluable  consid- 
eration^ and  consequently  the  State  could  not  impose  upon  their 
grantee  any  new  burden  not  contained  in  the  original  sale;  foT 
that  would  be  for  one  of  the  parties  to  add  a  new  term  or  condition 
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to  the  contraot.  In  that  respect  the  case  is  stronger  than  The  CUy 
of  Erie  y.  The  Erie  Canal  Company,  9  P.  F.  Smith,  174,  for  the 
Erie  Canal  Company  was  the  donee  rather  than  the  yendee  of  the 
oommon wealth.  Bnt  it  is  said  that  by  the  act  of  1857  the  Penn- 
sylyania  Railroad  Company  were  not  anthorized  to  sell  any  pait  of 
the  works  to  the  Pennsylyania  Canal  Company,  because,  at  the  time 
of  the  original  sale  of  the  whole,  it  was  not  then  an  existing  cor- 
poration, and  consequently,  when  the  last  named  company  were 
incorporated  by  the  act  of  May  1,  1866  (Paraph.  L.  1068),  and 
were  thereby  authorized  and  empowered  to  purchase,  take  and  hold 
from  the  Pennsylvania  Railroad  Company,  and  which  said  railroad 
company  were  thereby  authorized  and  empowered  to  grant,  the 
canal  from  Columbia  to  the  junction  at  Duncan's  Island,  etc.,  with 
all  the  property  and  appurtenances  thereto  appertaining,  they 
necessarily  took  the  same  under  and  subject  to  the  proviaiona 
of  the  previous  act  of  assembly  of  March  30,  1866  (Pamph.  L 
870),  entitled  ^'  an  act  relative  to  the  passage  of  fish  in  the  Sus- 
quehanna river  and  certain  of  its  tributaries,"  for  a  violation  d 
which  this  indictment  was  preferred.  The  argument  has  great 
ingenuity  and  plausibility,  and  if  its  premises  be  admitted  the 
conclusion  would  have  to  follow  logically  and  inevitably.  All 
legislative  acts  alienating  public  rights  or  domain  are  to  be  strictly 
construed,  and  no  such  grant  is  to  be  inferred  by  implication  merely. 
Accepting  this  as  not  only  the  well  established,  but  sound  and 
reasonable  canon  of  construction,  let  us  examine  how  it  applies  in 
the  case  before  us;  whether  there  is  not  here  a  sufficient  actual 
expression  to  be  beyond  the  reach  of  the  rule.  By  the  third  sec- 
tion of  the  act  of  1857,  it  was  provided,  ^Hhat  it  shall  be  lawful 
for  any  person  or  persons,  or  railroad  or  canal  company  now  incor- 
porated or  which  may  hereafter  be  incorporated  by  and  under  the 
laws  of  this  commonwealth,  to  become  the  purchasers  of  the  said 
main  line  of  the  public  works."  Then,  after  various  provisions, 
applicable  specially  and  severally  in  case  individuals  or  associations 
of  individuals,  or  the  Pennsylvania  Railroad  Company,  should 
become  the  purchasers,  and  directing,  in  the  fifth  section,  that 
immediately  after  the  said  purchaser  or  purchasers,  or  their  as- 
signee, shall  take  possession  of  the  same,  the  said  purchaser  or  pur- 
chasers, or  assigns,  shall  be  bound  ever  thereafter  to  keep  in  good 
repair  and  operating  condition,  the  main  line  of  said  railroad  and 
oanal,  extending  from  Hollidaysburg  to  Philadelphia,  etc.;  it  is 
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added,  in  these  words:  **  provided  that  said  purchasers  be  authorized 
to  grant,  sell  and  convey,  or  to  lease  for  a  term  of  years,  upon  such 
conditions  as  may  be  agreed  upon,  aoy  part  or  portion  of  said 
canals,  and  any  corporation  or  association  of  individuals,  authorized 
l»y  this  act  to  purchase  the  whole,  may  purchase  or  lease  such  por- 
tions and  hold  the  same  subject  to  the  conditions  and  entitled  to 
all  privileges  contained  in  this  act.''  As  by  the  third  section  any 
corporations  thereafter  to  be  incorporated  were  entitled  to  become 
purchasers  of  the  whole,  it  would  seem  at  first  blush  to  follow  by 
the  express  words  that  such  corporations  would  also  be  authorized 
to  become  sub-purchasers  or  lessees  of  part.  But  it  is  maintained, 
and  here  is  the  stress  of  the  argument,  that  by  the  third  section 
it  was  only  meant  that  corporations,  which  should  be  incorporated 
between  the  date  of  the  act  and  the  sale  should  become  pur- 
ohasers;  for  how,  in  the  nature  of  things,  it  is  asked,  could  a  cor- 
poration purchase,  which  was  not  in  existence  at  the  time  of  the 
sale  ?  By  a  necessary  inference,  a  corporation  not  in  existence  at 
the  time  of  the  sale  could  not  become  a  purchaser  of  a  part  under 
the  fifth  section.  The  argument  is  more  refined  than  solid.  We 
must  bear  in  mind  that  an  established  canon  of  construction  is  that 
verba  rekUa  hoe  maxime  operantur  per  referentiam  vt  in  eis  ineeee 
tndentur.  If,  in  pursuance  of  this  rule,  we  transfer  the  words  ai 
the  third  to  the  fifth  section,  they  must  then  receive  the  same 
(fonstruction  which  it  is  conceded  that  they  have  in  the  third  sec- 
tion, so  as  to  authorize  a  sale  to  any  corporation  created  after 
the  passage  of  the  act  and  before  the  sale  or  lease  mentioned  in 
the  fifth  section.  That  this  was  really  the  mind  of  the  legislature 
can  hardly  be  matter  of  doubt  with  any  one  who  reflects  upon  the 
circumstances  of  the  case.  That  body  cannot  fail  to  have  per- 
ceived that  the  only  really  practicable  mode  by  which  a  sub-sale 
or  lease  of  part  of  a  work  of  that  character  was  likely  to  be 
effected  would  be  by  some  corporation  specially  to  be  created  for 
the  purpose,  just  as  they  evidently  did  see  the  same  thing  in  the 
provision  made  for  the  original  sale  of  the  whola  It  was  highly 
improbable  that  any  corporation  existing  at  the  time  of  the  origi- 
nal sale  could,  consistently  with  its  charter,  unless  incorporated 
expressly  for  the  purpose,  become  a  sub-purchaser.  The  Pennsyl- 
vania Canal  Company,  incorporated  May  1,  1866,  and  specially 
authorized,  as  we  have  seen,  to  purchase  from  the  Pennsylvania 
Railroad  Company,  became  their  assignees  under  and  by  virtue  of 
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the  original  power  to  sell,  contained  in  the  act  of  1867,  and  of 
course  took  the  subject  of  the  grant  with  all  the  privileges  thereby 
conferred  upon  them.  Nay,  the  terms  of  the  act  of  incorporation, 
May  1,  1866,  seem  intended  to  leave  no  possible  doubt  upon  this 
point,  for  it  declares  that  they  shall  be  vested  ^*  with  all  the  powers, 
privileges  and  franchises  granted  or  intended  to  be  granted "  to 
the  Pennsylvania  Railroad  Company.  And  this  is  again  repeated: 
^And  the  said  Pennsylvania  Canal  Company,  their  successors  and 
assigns,  be  and  they  are  hereby  vested  with  the  said  powers,  privi- 
leges and  franchises.''  They  became,  thereby,  the  assignees  of  the 
Pennsylvania  Railroad  Company,  and  stood  in  their  shoes  to  all 
intents  and  purposes  as  parties  to  the  contract  authorized  by  the 
act  of  1857.  The  learned  presiding  judge  below,  therefore,  fell 
into  no  error  in  treating  the  case  as  though  it  was  a  question 
between  the  commonwealth  and  the  Pennsylvania  Railroad  Com- 
pany. 

The  franchises  conferred  upon  the  Pennsylvania  Railroad  Com- 
pany, and  vested  in  the  Pennsylvania  Canal  Company,  as  their 
assignees,  on  this  great  public  highway,  are  undoubtedly  still  within 
the  right  of  eminent  domain  of  the  State,  and  may  be  resumed  or 
taken  under  the  limitation  of  Art.  IX,  sect.  10,  of  the  constitution, 
^  nor  shall  any  man's  property  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  without  just  com- 
pensation being  made :  "  West  River  Bridge  Co.  v.  Dix^  6  How. 
(XT.  S.)  Rep.  507 ;  CommomoeaUh  y.  PiUeburg  ond  CanndUviile 

RaUroad  Co.,  8  P.  F.  Smith,  50. 

Judgment  affirmed. 

Nora.— The  following  it  the  opinion  delirered  by  Jndge  Pbabmk  In  the  court  below,  anfl 
adopted  in  the  foregoing  opinion— Rip. 

^'The  State  of  Pennsylvania,  about  the  year  1827,  constructed  a 
dam  across  the  Susquehanna  river,  at  Duncan's  Island,  for  the 
purpose  of  feeding  its  canal,  then  about  to  be  completed,  and  kept 
it  up  to  supply  the  public  works  with  water  until  the  year  1857, 
when  the  whole  right  of  the  State  was  conveyed  absolutely  to  the 
Pennsylvania  Railroad  Company  by  deed,  pursuant  to  the  pro- 
visions of  the  act  of  May  16,  1857.  That  company  made  use  of  the 
dam  for  the  same  purpose  until  it  sold  and  transferred  all  its  interest 
in  the  property,  from  Columbia  to  HoUidaysburg,  including  the  dam 
now  in  dispute,  to  the  Pennsylvania  Canal  Company,  in  pursuance 
of  the  act  of  May  1,  1866,  by  which  that  company  was  inoorpo- 


JULY  TERM,  1870.  S.Y) 


The  Commonwealth  y.  The  Penngylyania  Canal  Company. 

rated  and  authorized  to  make  the  purchase.  The  Susquehanna. is 
one  of  the  great  rivers  of  Pennsylvania,  navigable  by  nature,  over 
which  the  State  has  exclusive  control  by  virtue  of  its  right  of 
eminent  domain.  The  claims  of  riparian  owners  to  its  shores  run 
no  further  than  ordinary  low-water  mark,  and  between  that  and 
the  high-water  boundary,  the  public  has  the  right  of  free  passage, 
and  the  State  the  privilege  of  taking  possession  at  any  time  without 
making  compensation  to  the  land-owner,  who  has  but  a  qualified 
property  in  the  intermediate  space.  See  1  Penn.  R.  467;  1  W.  A 
S.  864;  6  id.  112,  113,  114. 

*^  The  dam  was  therefore  the  absolute  and  unqualified  property 
of  the  commonwealth,  which  by  its  deed,  made  in  pursuance  of 
the  act  of  1857,  conveyed  all  of  its  rights  therein  to  the  Penn- 
sylvania Railroad  Company  on  the  dlst  day  of  July  of  the  same 
year.  The  act  of  Assembly  authorizing  this  conveyance  is  most 
full  and  ample,  only  reserving  the  power  in  the  State  to  revoke 
the  grant  for  misuse  or  abuse  of  the  privileges  granted  after  a 
judicial  decree  of  such  misuse  or  abuse  first  duly  had  and  obtained. 

'*  The  railroad  company  to  which  this  sale  was  made,  held  a 
charter  from  the  State,  granted  in  the  year  1846,  in  which  there 
is  no  power  of  change  or  revocation  reserved,  consequently  it  was 
then  and  still  continues  beyond  and  above  legislative  control.  The 
State  has  precisely  the  same  power  over  property  granted  to  a  cor- 
poration that  it  has  oyer  a  like  grant  to  a  private  individual — no 
more,  no  less;  6  How.  533.  Thus  stood  the  right  to  this  feeder 
dam  on  the  30th  day  of  March,  1866,  when  the  act  relating  to  the 
passage  of  fish  in  the  Susquehanna  riv^r  was  passed,  under  which 
the  indictment  in  the  present  case  was  preferred.  The  act  of 
assembly  last  referred  to,  requires  every  individual  or  corporation 
having  or  maintaining  any  dam,  weir  or  other  obstruction  on  the 
Susquehanna  and  its  various  branches,  including  the  Juniata  river, 
to  maintain  and  keep  up  at  each  of  said  dams,  weirs  or  other  arti- 
ficial obstructions,  a  sluice,  weir  or  other  device  for  the  free  pas- 
sage of  fish  and  spawn  up  and  down  said  stream,  in  such  manner 
and  on  such  plan  as  a  commissioner  to  be  appointed  by  the  governor 
may  devise.  Working  plans  are  to  be  furnished  by  the  commis- 
sioner, who  is  to  inspect  the  dam  inmiediately  after  the  1st  of 
November  next  following,  and  if  the  device  shall  not  have  tlien 
been  constructed  as  prescribed,  the  commissioner  is  to  report  t  tie 
delinquency  to  the  district  attorney  of  the  proper  county,  who  is 
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to  caase  an  indictment  to  be  preferred  against  the  delinquent  cop- 
poration  or  individual.  The  failure  to  erect  and  keep  np  devicea 
in  the  dams  in  the  mode  prescribed  by  the  commissioner,  is  declared 
to  be  a  misdemeanor,  and  the  dam  a  public  nuisance;  the  violators 
of  the  law  are  subjected  to  a  heavy  penalty,  and  if  the  work  be 
not  completed  within  thirty  days,  the  dam  is  to  be  abated  by  the 
sheriff  at  the  cost  of  the  individual  or  corporation  offending.  The 
Pennsylvania  Canal  Company,  under  its  purchase  from  the  Penn- 
sylvania Railroad  Company,  made  on  the  30th  day  of  March,  1867, 
has  kept  up  the  dam,  and  neglected  and  refused  to  make  the  sluices 
as  required  by  the  act  of  assembly,  and  consequently  was  indicted 
at  the  November  term  of  court  of  Dauphin  county,  and  a  true  bill 
found  on  the  twenty-first  day  of  that  month. 

'^A  special  verdict  was  taken  embracing  every  fact  necessary  to 
raise  the  legal  positions  presented  on  the  argument,  which  we  will 
now  proceed  to  consider.  The  defendant  answers  that  the  statute 
under  which  it  is  indicted  was  repealed  by  the  act  of  April  18, 
1^67,  which  provides  that  the  several  provisions  of  the  second  seo- 
tion  of  the  act  entitled  ^  an  act  relating  to  the  passage  of  fish  in 
the  Susquehanna  river  and  certain  tributaries,'  approved  March  13, 
1866,  be  and  the  same  are  hereby  continued  to  the  3 1st  day  of 
December,  1866.  On  looking  into  the  provisions  of  the  second 
section  thus  referred  to,  we  find  that  certain  of  its  enactments 
expired  in  effect  on  the  first  Monday  of  December,  1866 — ^as  the 
duty  of  the  commissioner,  for  instance.  If  that  officer  had  failed 
to  fix  the  width  of  the  weirs,  steps  or  sluices,  or  determine  their 
location  on  the  various  damb,  to  furnish  the  working  plans  on  which 
the  sluices  were  to  be  constructed,  to  obtain  the  approval  of  the 
governor  thereto,  or  to  inspect  the  same  and  report  the  delinquency 
to  the  district  attorney,  the  power  on  the  part  of  that  officer  had 
ceased,  and  it  was  the  intention  of  the  legislature  to  prolong  it  by 
the  act  of  1867.  The  statute  is  hastily  and  carelessly  drawn;  but 
by  appl3ring  its  words  to  the  provisions  of  the  act  of  1866,  which 
had  expired,  we  do  not  infer  the  absurdity  to  the  legislature  of 
intending  to  continue  provisions  which  had  not  expired,  to  wit, 
the  power  to  indict  or  punish  for  keeping  up  that  which  the  law 
declared  a  nuisance,  and  concerning  which  the  enactment  is  per* 
petual.  It  is  our  duty  to  so  construe  the  laws  as  to  prevent  an 
absurdity.  This  can  readily  be  done  in  the  manner  indicated,  and 
such  is  the  obvious  meaning  of  the  act   Apply  the  maxim  reddendo 
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wingula  singiUia^  and  the  two  laws  may  well  stand  together.  Had 
«he  act  expired,  as  assumed,  the  legal  position  that  the  indictment 
mast  fall  would  have  been  clearly  tenable,  for  if  the  law  expires 
or  is  repealed  before  indictment,  there  can  be  no  prosecution,  or 
!f  after  conviction  sentence  cannot  be  pronounced.  It  is  scarcely 
iHK^esftary  to  cite  authorities  for  so  plain  a  position;  but  we  find 
them  in  1  Binn.  601;  1  Whart.  460;  1  Wash.  C.  C.  R.  84;  10 
Watts,  351;  8  Smith's  N.  Y.  R.  95.  It  is  also  urged  that  as  this 
law  is  highly  penal  in  its  character,  it  must  be  strictly  construed, 
and  is  ex  post  facto  in  its  operations,  punishing  that  which  was 
lawful  at  the  time  it  was  passed.  This  statute  does  not  pretend  to 
punish  the  defendant  for  erecting  the  dam.  It  was  lawfully  built 
by  the  State,  and  kept  up  by  it  and  the  Pennsylvania  Railroad 
Company  for  nearly  forty  years  before  this  defendant  had  existence 
as  a  corporation.  The  law  does  not  declare  the  erection  unlawful, 
but  forbids  the  keeping  up  of  the  work  after  the  owner  has  been 
furnished  by  the  commissioner  with  the  plan  devised  for  the 
passage  of  fish  without  making  the  sluices,  etc,  as  required  by  the 
statute.  It  is  the  failure  to  make  the  change  after  due  notice  which 
is  declared  to  be  a  public  nuisance,  and  keeping  up  the  dam  in 
-contravention  of  the  legislative  command. 

*^  It  is  said  that  the  act  of  assembly  is  in  violation  of  the  State 
and  national  constitutions  in  this:  That  it  impairs  the  obligationa 
of  a  contract,  between  the  State  and  the  Pennsylvania  Railroad 
Company,  entered  into  when  the  State  sold  its  works;  violates  the 
charters,  both  of  that  and  the  canal  company,  by  imposing  bur- 
dens on  them,  which  neither  their  charters  nor  the  laws  of  the  land 
require  them  to  bear,  and  takes  private  property  for  public  use» 
without  paying  or  securing  any  equivalent.  To  this  it  is  answered 
by  the  commonwealth  that,  as  the  Susquehanna  was  by  nature  a 
public  navigable  river,  the  people  on  its  banks  had  an  inherent 
right  of  free  fishing,  which  could  not  be  impaired  or  taken  away. 
That  the  State  possesses  the  right  of  eminent  domain  for  the  benefit 
of  the  people,  and  cannot  part  with,  sell  or  abandon  it.  A  charter 
granted  to  a  corporation  is  of  no  greater  efficacy,  or  of  more  bind* 
ing  obligation,  than  a  deed  to  an  individual ;  and  its  franchises  are 
subject  to  the  power  of  eminent  domain,  and  are  under  the  control 
of  the  legislature;  that  there  is  no  taking  of  this  property;  aLd 
even  if  taken,  it  does  not  impair  the  contract.  The  point  m&iL^y 
^ied  on  in  response  to  the  defense  is,  that  this   aw  is  an  exeroiae 
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of  police  power,  which  the  State  possesses  over  all  persona  or  pro- 
perty within  its  borders,  is  held  for  public  benefit,  and  cannot  be 
parted  with  or  abandoned;  and  lastly,  that  the  exercise  of  the  right 
complained  of  is  not  a  violation  of  the  words  of  the  conatitntiony 
and  before  a  law  can  be  declared  void  by  the  coorts  on  account  of 
impinging  with  the  organic  law,  it  most  be  clearly  so,  and  come 
within  the  prohibition  of  the  very  letter.  It  woaldbe  a  waste  of 
time,  at  this  day,  to  argae  that  a  grant  is  a  contract  executed,  and 
the  property  once  granted  cannot  be  resumed  by  the  State,  without 
the  consent  of  the  grantee.  It  is  equally  useless  to  cite  authority 
to  prove  that  the  charter  of  a  corporation  cannot  be  revoked,  or 
altered,  against  its  consent,  unless  when  the  power  of  revocation  or 
alteration  is  reserved  in  the  grant,  in  general  laws  previously  passed 
and  applicable  to  their  incorporation,  or  in  the  constitution  itself. 
If  the  State  has,  in  the  mode  prescribed  by  law,  granted  a  tract  of 
land  to  an  individual  for  a  valuable  consideration,  it  cannot,  bylaw,, 
revoke  the  grant  and  resume  the  property;  and  even  when  taken 
for  necessary  public  purposes,  must  pay  the  owner  a  full  equivalent. 
The  same  rule  applies,  both  to  the  franchises  and  property  of  a  cor- 
poration. In  the  present  case  the  State,  for  a  full  and  valuable 
consideration,  granted  and  conveyed  its  canal  and  railroad  improve- 
ments to  the  Pennsylvania  Railroad,  a  corporation  over  the  charter 
of  which  it  had  retained  and  possessed  no  control  whatever.  That 
company  had  held  and  enjoyed  the  property  for  about  nine  years, 
when  the  act  of  1866,  relating  to  the  passage  of  fish  was  passed. 
By  that  law,  the  legislature  attempted  to  impose  on  this  company 
the  burden  of  chan^g  all  its  dams,  from  and  including  the  one  in 
controversy,  up  to  and  along  the  Juniata  to  Hollidaysburg,  so  as  to 
tecure  the  free  passage  of  fish  through  all  the  dams,  some  twenty- 
aix  in  number;  and  the  expense  of  making  the  directed  alterations, 
it  is  said,  will  amount  to  over  $200,000,  independent  of  the  cost  of 
keeping  them  in  repair.  These  alterations  in  the  dams^  it  will  be 
borne  in  mind,  are  not  for  the  benefit  of  the  present  oii'ner,  which 
will,  it  is  said,  be  greatly  injured  thereby  in  the  loss  of  the  neces- 
sary supply  of  water  for  its  canal,  but  is  intended  for  the  benefit 
of  the  people  at  large,  and  the  riparian  owners  in  particular,  by 
aecuring  an  abundant  supply  of  fish.  We  would  naturally  conclude 
that  in  such  a  case  the  expense  of  these  alterations  should  rather  be 
borne  by  the  public  at  large,  or  the  persons  who  are  to  be  especially 
benefited,  than  by  the  purchaser  for  value,  who  is  to  receive  ne 


JULY  TERM,  1870,  339 


The  Commonwealth  y.  The  Peniujrlvania  Canal  Company. 

benefit,  but  will  be  essentially  injured  by  the  change.  It  is  said, 
however,  that  there  is  no  taking  of  the  property  of  this  corpora- 
tion under  the  statute,  and  therefore  it  cannot  claim  the  protection 
of  the  constitutional  prohibition.  Although  the  dam  in  question  is 
not  taken,  the  money  of  the  owner  must  be  to  a  very  considerable 
amount  before  the  alterations  and  improvements  required  by  the 
statute  can  be  completed.  It  transcends  the  power  of  the  legisla- 
ture to  throw  such  a  burden  on  its  grantee.  When  the  legislature 
incorporated  a  company  to  make  a  bridge  with  a  draw  of  thirty 
feet,  it  was  decided  to  transcend  the  power  of  the  legislature  to 
require  the  draw  to  be  extended  to  fifty  feet.  18  Conn.  R.  64.  Also 
held  that  a  railroad  company  could  not  be  obliged  to  make  bridges 
for  county  roads  across  tlieir  track  when  the  charter  contains  no 
such  obligation*  2  Barb.  618.  Franchises  cannot  be  changed  with- 
out the  consent  of  the  corporators,  properly  expressed.  The  legis- 
lature cannot  interfere  with.corporate  property  or  franchises.  £roion 
y.  Hummjdy  6  Barr.  86.  When  no  power  is  reserved  for  the  legisla- 
ture to  alter  the  charter  it  cannot  be  done,  nor  can  additional 
burdeniB  be  thrown  on  it  without  the  consent  of  the  corporators. 
Commonweaith  v.  The  Monongahda  Nav.  Co.y  6  Barr.,  879.  See  also 
Harrington's  Rep.  889,  9  Cranch  292;  Dartmouth  College  y.  Wood- 
ward^ 4  Wheat.  518,  and  numerous  other  cases.  But  wherefore 
investigate  these  decisions  when  we  have  an  authoritative  exposi- 
tion of  the  constitutional  power  of  the  legislature,  made  in  a  very 
recent  case  by  our  supreme  court,  which  is  binding  on  us  as  an 
inferior  judicial  tribunal,  and  which  we  have  neither  the  legal 
power  nor  inclination  to  disregard. 

^  The  State  of  Pennsylvania,  some  years  since,  donated  the  canal 
extending  from  the  mouth  of  the  Beaver  to  the  city  of  Erie  to  a 
company  incorporated  to-  receive,  complete  and  keep  it  up.  The 
charter  required  the  company  to  maintain  farm  bridges;  but  no 
mention  was  made  of  those  on  the  public  streets  and  highways. 
The  State  had  built,  and  was  accustomed  to  keep  up  those  bridges. 
Some  in  the  borough  of  Meadville  fell  into  decay  and  were  rebuilt 
by  the  town  authorities,  which  sued  the  canal  company  for  the 
expense  thereof;  but  it  was  decided  that  the  corporation  law  did 
not  require  it  to  keep  up  these  bridges.  See  Meadville  v.  Erie 
Canal  Company^  6  Harr.  66.  In  1864  an  act  was  passed  requiring 
the  company  to  build  and  keep  up  the  bridges  on  the  public  streets 
and  highways;  which  the  corporation  refused  to  do,  and  was  sued 
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by  the  city  of  Erie  for  the  expense  incurred  in  rebuilding  those  in 
that  city.  But  it  was  held  by  Derickson,  J.,  on  full  consideration 
in  the  court  of  common  pleas,  that  the  legislature  had  transcended 
its  power  in  passing  the  law ;  and  the  judgment  was  affirmed  by  the 
unanimous  opinion  of  the  supreme  court,  in  a  most  lucid  argument 
by  Sharswood,  J.  See  The  City  of  Erie  v.  The  Erie  Ccmal  Oom^ 
pcmt/y  9  P.  F.  Smith,  1 74.  That  was  a  vastly  more  favorable  case 
for  the  exercise  of  legislative  power  than  the  one  before  us.  There 
the  State  had  originally  built  all  of  the  bridges  on  the  streets  and 
highways,  including  those  in  question,  and  had  always  kept  them 
up.  The  canal  was  given  to  the  company  by  words  of  equivocal 
meaning,  but  probably  intending  to  bind  the  company  to  do  the 
same  thing,  but  not  so  expressed.  Here  the  public  works  of  the 
State  were  sold  to  the  Pennsylvania  Railroad  Company  for  $7,500- 
000.  The  dam  was  built  and  had  always  been  kept  up  by  the 
oommonwealth,  without  any  sluice,  causeway  or  other  device  for 
the  passage  of  fish,  as  had  all  of  those  embraced  in  the  act  of  1866, 
which  the  railroad  company  was  required  to  change  at  its  expense. 
There  was  an  apparent  fairness  in  the  law  relating  to  the  Erie  canal, 
as  it  only  required  the  donee  of  the  State  to  do  what  the  donor  had 
always  done  whilst  it  held  the  property.  There  is  nothing  but 
unmitigated  hardship  and  injustice  in  the  act  of  1866,  which  obliges 
a  purchaser,  for  value,  to  do  what  the  vendor  had  never  done  when 
it  built,  or  whilst  it  owned  and  kept  up  the  dams  by  virtue  of  its 
sovereign  power.  The  purchaser  had  a  right  to  expect  it  would  be 
permitted  to  nse  and  enjoy  the  works  as  they  had  always  been  held 
and  enjoyed  by  the  State,  without  expense  or  molestation  by  the 
legislative  authority.  It  is  said,  however,  that  the  State  can  cause 
the  dams  on  the  river  and  its  branches  to  be  changed  or  even 
vacated  by  virtue  of  the  right  of  eminent  domain,  an  attribute  of 
sovereignty  vested  in  every  government  for  the  benefit  of  the 
people,  and  which  can  neither  be  parted  with  or  abridged.  There 
is  no  doubt  of  the  power  of  this  commonwealth  over  the  public 
rivers  within  its  borders,  and  it  was  by  virtue  of  its  sovereignty 
that  it  took  possession  of  the  Susquehanna,  the  Juniata  and  other 
streams,  and  obstructed  them  with  dams  for  what  it  considered  the 
benefit  of  the  people,  although  thereby  the  passage  of  fish  was  pre- 
vented, and  the  fisheries  destroyed.  But  it  also  sold  the  whole 
works  for  what  was  considered  the  public  good.  The  dams 
became,  after  such  erection  and  sale,  private  property,  and  if  now 
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taken  under  the  power  of  eminent  domain  for  pablic  nae  or  benefit, 
it  must  be  done  on  paying  the  owner  an  equivalent. 

'^  The  present  law  proposes  nothing  of  the  kind,  bat  on  the  con- 
trary requires  the  corporation  to  make  all  of  the  changes  and  keep 
them  up  at  its  own  expense.  This  transcends  sovereign  power. 
It  is  prohibited  by  the  constitution.  The  State  might  as  well 
undertake  by  legislation  after  it  had  parted  with  its  land  to  A.  for 
a  full  consideration,  and  conveyed  it  in  all  the  forms  of  law,  to 
transfer  it  over  to  B.,  and  compel  A.  to  make  a  conveyance,  or 
after  it  had  thus  parted  with  its  property,  oblige  A.  to  build  a 
church  or  school-house  for  public  benefit  on  the  land  at  his  own 
expense.  One  of  the  highest  attributes  of  sovereignty,  and  most 
essential  to  the  existence  of  the  State,  is  the  power  of  taxation,  yet 
that  may  be  released  for  a  consideration,  and  cannot  be  resumed 
without  the  consent  of  the  grantee.  See  Neuy  Jersey  v.  Wilson^  7 
Cranch,  164;  Gordon  v.  Appeal  Ibx  Courts  3  How.  133;  £ank 
V.  JShoupy  46  id.  369;  id.  369;  id.  416-432,  and  many  others  to  the 
same  effect.  This  is  the  settled  law  as  declared  by  the  highest 
judicial  tribunal  in  the  country— the  supreme  court  of  the  United 
States. 

**  It  is  further  contended  that  the  State  can  compel  the  holder  of 
these  dams  to  fit  them  for  the  passage  of  fish  by  virtue  of  its  police 
power,  the  alteration  being  of  great  public  benefit  and  necessary 
for  the  welfare  of  the  people.  This  power  is  very  extensive  in  pre- 
venting nuisances  of  almost  every  kind,  as  removiuig  noisome  smells, 
offensive  trades,  dangerous,  explosive  substances,  that  which  is  dele- 
terious to  health,  or  dangerous  to  the  lives  of  the  people.  The 
interment  of  the  dead  in  a  great  city  has  been  forbidden,  although 
the  corporation  was  expressly  created  for  that  purpose,  and  endowed 
with  the  authority  to  use  the  location.  CocUea  v.  The  GUy  of  New 
Ybrky  1  Cow.  685.  Every  right  is  granted  under  the  implied  con- 
dition that  it  shall  not  injure  others.  Id.  605.  It  has  been  held  in 
several  of  the  States  that  a  railroad  company  could  by  law  be 
obliged  to  fence  its  road,  and  although  no  such  power  was  retained 
in  the  words  of  its  charter,  the  same  being  necessary  for  public 
safety  and  that  of  the  neighboring  stock  running  at  large.  See  12 
Ind.  3;  16  id.  84;  27  Yt.  140.  The  corporation  was  subject 
to  police  regulations,  and  may  be  obliged  to  inclose  its  track 
under  the  penalty  of  paying  for  all  cattle  killed  or  injured.  25 
HL   140;  28  id.  284-290.    The  road  takes  nothing  by  inference 
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or  intendment,  and  may  be  obliged  to  do  whatever  the  public  good 
requires  unless  expressly  exempt  by  its  charter.     27  Yt.  140. 

**  The  right  of  control  over  the  waters  of  the  State  has  perhaps 
been  carried  further  as  a  police  power  in  the  State  of  Massachusetts 
than  in  any  other,  where  the  common  law  prevails,  and  that  whether 
the  franchise  was  in  the  hands  of  an  incorporated  company,  or  the 
property  and  privileges  were  claimed  by  a  private  individual  The 
common  law  may  have  been  changed  to  some  extent  by  early  custom, 
or  the  power  over  the  streams  of  water  secured  to  the  public  by 
provincial  legislation;  for  we  find  it  decided  as  early  as  4  Mass. 
628,  that  where  permission  was  given  to  the  owner  of  land  to  build 
a  mill,  as  early  as  1633,  and  he  was  granted  a  several  fishery,  the 
legislature  could  require  him,  after  the  expiration  of  a  hundred 
years,  to  make  a  passage  for  the  fish,  and  when  badly  done  to 
rebuild  it  at  the  expense  of  the  owner.  The  whole  subject  under- 
went careful  examination  in  The  CommontoeaUh  v.  Alger^  7  Cush. 
63,  101.  It  was  held  that  the  right  of  free  fishing  and  navigation 
was  a  public  right,  and  could  be  controlled  by  legislation,  although 
private  rights  were  injuriously  affected  (see  also  4  Pick.  460,  462; 
6  id.  199),  and  a  man  may  be  prohibited  from  moving  timber  or 
gravel  from  his  own  land,  if  by  its  removal  the  public  is  likely  to 
be  injured;  although  by  such  prohibition  the  land  is  greatly  les- 
sened in  value.  4  Met.  55.  On  the  other  hand,  it  was  decided  in 
Virginia,  that  when  permission  was  given  to  an  individual  to  erect 
a  dam,  in  the  mode  prescribed  by  law,  which  was  done,  and  long 
enjoyed,  that  it  transcended  the  power  of  the  legislature  to  compel 
the  owner,  at  a  late  day,  to  erect  a  lock  therein  for  the  passage  of 
boats  at  his  own  expense.  6  Rand.  246,  considered  with  great  care. 
So  in  the  State  of  New  York,  The  People  v.  PlcUtj  17  Johns.  196, 
where  land  was  granted  covering  a  stream  not  naturally  navigable, 
the  legislature  cannot  impose  burdens  on  the  owner  of  a  dam  erected 
thereon  before  the  passage  of  the  law  declaring  it  a  highway,  with- 
out making  or  providing  for  compensation.  It  is  impairing  the 
grant,  which  is  in  violation  of  the  contract.  If  a  private  stream  is 
made  navigable,  the  legislature  cannot  appropriate  it  to  the  public 
without  compensation  (Angell  on  Watercourses,  601,  §  639,  27  Fair- 
field [Maine]  81),  and  after  granting  it  to  an  individual,  cannot 
divest  his  right,  without  compensation,  by  declaring  it  a  highway. 
It  has  long  been  considered  the  law  of  Pennsylvania,  that  when 
the  line  of  survey  runs  across  streams  of  water,  and  the  owner  of 
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tbo  land  erected  a  mill-dam  on  the  stream,  he  could  keep  it  up 
without  molestation  after  the  legislature  had  declared  the  creek  or 
river  a  public  highway,  and  the  owner  could  not  be  obliged  to  fit 
t.i8  dam  for  the  passage  of  boats  and  rafts ;  but  if  done,  it  must  be 
at  the  public  expense.  Such  owner  might  as  well  be  required  to 
remove  bars,  rocks  or  drift-wood  for  the  convenience  of  naviga- 
tion, by  virtue  of  the  police  power,  as  to  fit  up  a  dam  so  erected. 
The  case  has  been  likened  to  that  of  paving  and  sidewalks  in  cities, 
€r  opening  streets  at  the  expense  of  lot  owners;  all  of  which  has 
been  sustained  by  our  courts  (see  Schenley  v.  The  City  of  Allegheny^ 
1  Cas,  128;  also  3  Watts,  592),  or  compelling  a  borough  to  pay  more 
than  its  proportion  toward  the  erection  of  a  court-house.  7  Harr. 
258.  But  it  must  be  borne  in  mind  that  in  each  of  these  cases  the 
owner  was  benefited  or  supposed  to  be,  and  therefore  payment  was 
lawfully  enforced. 

^'  The  legislature  professes,  and  has  always  exercised,  unlimited 
control  over  municipalities,  and  the  citizens  thereof  who,  by  uniting 
with  larger  bodies,  bring  themselves  and  their  property  under 
management  for  the  benefit  of  the  whole.  As  we  understand  the 
police  power  of  the  State,  which  has  been  strongly  pressed  upon  us 
as  being  unlimited  and  uncontrollable,  and  which  no  State  can  part 
with,  it  is  nothing  more  than  the  authority  to  compel  all  owners  of 
property  so  to  use  their  own  as  not  to  injure  others;  that  therefore 
the  State  cannot,  by  contract  or  otherwise,  part  with  the  power  to 
compel  the  owner  of  real  estate  so  to  use  it  as  not  to  endanger  the 
public  health  or  safety.  This  is,  perhaps,  the  extent  tc  which 
writers  on  that  subject  press  the  doctrine.  See  Code's  Const.  lam. 
282, 283 ;  id.  276, 277, 278.  But  if  it  can  be  invoked  for  the  purpose  of 
enabling  a  State  to  revoke  its  grant,  violate  its  contract,  or  take  the 
property  of  an  individual  for  public  or  private  use,  without  making 
compensation,  it  is  a  most  dangerous  power,  and  enables  the  legis- 
lature to  do  that  which  is  expressly  forbidden  by  the  constitution. 
Our  only  reason  for  examining  the  subject  at  such  length  is,  that 
the  authority  has  been  strongly  pressed,  and  it  has  been  urged 
that  the  exercise  of  the  power  has  never  been  presented  to  or  com- 
mented on  by  the  courts  of  our  State  in  any  of  the  decided  cases.  We 
are  well  aware  that  no  law  can  properly  be  declared  unconstitutional 
unless  it  clearly  violates  the  provisions  of  the  organic  law.  But,  as 
we  understand  this  enactment,  it  takes  the  property  of  this  corpora- 
tion defendant  for  public  use,  without  paying  any  equivalent,  and 
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clearly  alters  the  oharacier  of  thiB  contract  made  with  the  railroad 
company  at  the  time  of  the  sale ;  in  legal  effect,  violates  the  con- 
tract, and  changes  the  charter  of  the  company  to  which  it  sold;  an 
act  which  transcends  its  power.  It  is  very  true  that  the  present 
defendant  was  incorporated  since  the  amendment  of  the  constitution, 
and  which  gives  the  legislature  the  power  to  change  and  modify 
the  charters  of  incorporate  companies  at  its  pleasure,  provided,  in 
its  opinion,  no  injustice  will  be  done  to  the  corporators.  But  it 
will  not  be  pretended  that  the  legislature,  by  the  act  of  the  30th  of 
March,  1866,  undertook  to  construe  or  modify  the  charter  of  the 
Pennsylvania  Canal  Company,  which  had  no  legal  existence  at  the 
time,  but  was  incorporated  on  the  1st  of  May,  1866,  and  secured  a 
transfer  of  the  works  from  the  railroad  company  on  the  30th  day  of 
March,  1867.  The  whole  act  of  assembly,  in  relation  to  the  passage 
of  fish,  is  aimed  at  the  railroad  company,  over  the  charter  of  which 
the  legislature  had  no  control  whatever. 

'^  We  are  aware  that  our  decision  will  be  a  great  disappointment 
to  the  people  who  ardently  desire,  and  fully  expected  an  ample 
supply  of  fish  by  the  change  of  these  dams.  We  are  of  the  opinion 
that  the  alteration  can  be  made  if  the  same  is  deemed  useful,  but  it 
must  be  done  at  the  public  expense;  the  defendant  cannot  be  obliged 
to  bear  the  burden.  It  is  our  duty  to  declare  this  act  null  and  void, 
so  far  as  it  imposes  on  this  company  the  duty  of  changing  the  dams 
at  its  own  proper  cost;  and  we  therefore  render  judgment  in  favor 
of  the  defendant  on  the  special  verdict." 


Pri'AHBUBQ,  FoBT  Watvb  A3n>  Ohiojloo  RjjhWJLY  Co.,  appellaat^ 

T.  CoMMOirWBAIiTH. 
(66  Pom.  8t  T8.) 

l^maUon — railroad  bands — irUer-StaiB  raSwa§f, 

The  stocks  and  bonds  of  an  Inter-State  railway  are  liable  to  taxation  by  any 
State  in  which  it  is  sHoate  in  proportion  to  the  length  of  the  road  in  such 
State. 

Appeal  by  the  Pittsburg,  Fort  Wayne  and  Chicago  R.  R.  Co. 
from  the  settlement  of  taxes,  under  the  laws  of  Pennsylvania,  npon 
interest  of  the  funded  debt  of  the  company. 
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The  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Company  was 
(incorporated  by  the  States  of  Pennsylvania,  Ohio,  Indiana  and 
•Illinois.  The  road  is  about  469  miles  in  length,  some  -il  miles 
^  which  is  within  the  State  of  Pennsylvania.  The  average 
fuded  debt  of  the  company  amounts  to  some  $12,671,000,  the 
Biost  of  which  is  secured  by  first,  second  and  third  mortgages, 
beside  (59,500,  a  loan  made  to  build  a  depot  at  Chicago,  the  whole 
bearing  interest  at  the  rate  of  1  8-10  per  cent,  payable  semi-annually, 
as  appears  by  the  returns  made  by  the  company  to  the  auditor- 
general's  office.  The  whole  indebtedness  is  secured  by  bonds  with 
coupons  attached. 

The  accounting  department  of  Pennsylvania  charged  the  com- 
pany with  a  tax  on  its  interest  paid  to  the  bondholders  for  a  frac- 
tional portion  of  the  year  1864,  and  the  whole  of  1865,  1866  and 
1867,  amounting  to  $14,789.01  in  all,  and  deducted  therefrom  the 
commission  to  the  treasurer  of  the  corporation,  amounting  to 
#278.90,  computing  the  tax  according  to  the  supposed  length  of 
the  road  within  this  State,  50-469  parts.  No  exception  is  taken  to 
the  amount,  but  it  is  contended  that  no  tax  whatever  can  be 
imposed  on  these  loans,  as  the  whole  road  is  not  situated  in  Penn- 
sylvania, but  in  three  other  States,  mainly  in  Ohio  and  Indiana, 
and  partly  in  Illinois;  and  the  company  does  not  know  from  which 
of  the  coupons  to  make  the  deduction,  and  consequently  cannot 
lawfully  take  it  off  of  the  claims  of  any  holder. 

The  IbUowing  U  the  durge  of  Judge  JAOKeov,  referred  to  In  the  opfinloiL'Rap. 

Two  questions  are  presented.  First,  Can  the  legislature  impose 
4he  tax?  and  , second.  Is  it  done  by  our  laws?  The  power  to 
tax  rests  upon  necessity,  and  is  inherent  in  every  sovereignty. 
It  is  unlimited  in  extent,  except  by  express  constitutional  pro- 
hibition, and  in  amount  is  co-extensive  with  the  wants  and  neces- 
sities of  the  government.  It  applies  to  every  species  of  property 
or  rights,  either  created  or  protected  by  the  law;  and  although 
it  may  not  be  imposed  upon,  or  enforced  against,  the  persons  of 
individuals  not  amenable  to,  or  protected  by,  the  laws  of  the 
State,  yet  it  may  against  every  species  of  property  or  rights  which 
oome  within  the  limits  of  the  commonwealth.  This  corporation 
derives  its  franchises,  in  part,  from  Pennsylvania  legislation;  all 
(rf  its  property  within  the  State  is  protected  by  our  laws,  and 
ahhoagh  the  creditors  of  the  company  are  beyond  our  bordera. 

Vol.  v.— 4i 
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yet  their  debts,  and  the  effects  from  which  they  must  be  paid,  the 
franchisee  and  carpus  of  the  railroad,  are  under  State  jurisdiction 
and  protection,  and  the  holder  of  the  obligation  must  depend  upon 
our  laws  for  its  collection.  What  would  his  debt  be  worth  if  he 
could  not  look  to  our  laws  for  its  enforcement  ?  And  the  very 
property  which  stands  as  its  security  was  created,  and  is  upheld, 
by  our  authority.  We  think  that  it  would  be  impossible  to  doubt 
the  power  of  the  State  to  tax  the  stock  of  the  non-resident  corpo- 
rator in  this  road,  or  at  least  so  much  of  it  as  is  constructed  in 
Pennsylvania,  and  to  enforce  payment  if  necessary  by  a  seizure 
of  the  property  and  franchises  of  the  corporation;  and  why  should 
not  the  same  right  exist  against  the  debts  with  which  the 
road  was  built  ?  '  They  equally  Jiave  and  require  the  protection 
of  our  laws,  and  the  principle  of  taxation  is  correlative  with  pro- 
tection. 

By  the  thirty-second  section  of  the  act  of  1844,  all  moneys  owing 
by  solvent  debtors  were  subjected  to  taxation,  however  the  same 
might  be  secured,  and  this  even  fell  on  the  holder  of  State  bonds 
and  stocks,  which  tax  the  State  treasurer  was  required  to  withhold 
from  the  creditor,  when  paying  interest.  By  the  act  of  May  1, 
1864,  Pamph.  L.  536,  it  is  declared  '^  that  all  bonds  and  certificates 
of  loans  of  any  railroad  company  incorporated  by  this  common- 
wealth, be  and  the  same  shall  be  liable  to  taxation  for  State  pur- 
poses on/y."  Showing  most  clearly  the  legislative  intention  to 
relieve  those  debts  from  the  burden  of  county  and  township  taxes, 
but  to  subject  them  to  that  of  the  commonwealth.  No  method, 
was  provided  for  collecting  this  tax  where  the  creditor  resided  out 
of  the  commonwealth,  until  the  enactment  of  the  act  of  April  80, 
1 864,  the  third  section  of  which  required  the  pesident,  treasurer, 
cashier  or  other  officer  of  any  company  incorporated  by  the  laws 
of  this  State,  to  deduct  the  State  tax  due  upon  its  bonds  or  indebt* 
edness,  and  pay  over  the  same  to  the  State  treasurer.  A  similar 
provision  is  made  as  to  city  or  county  bonds,  by  the  fourth  section 
of  the  same  act.  See  Pamph.  L.  1864,  p.  219.  No  exception  is 
allowed  as  to  the  debts  due  to  non-residents  by  either  of  these 
enactments.  Money  is  quite  as  likely  to  be  lent  to  citizens  of 
another  State  by  one  of  our  cities  or  counties,  as  to  a  railroad 
company ;  yet  it  is  probable  that  the  duty  and  obligation  of  such 
eity  or  county  treasurer  to  retain  the  tax  was  never  doubted.  No 
one    can    read  these  various  enactments  without  coming  to  the 
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conclusion  that  it  was  the  legislative  intention  to  collect  a  State 
tax  from  all  creditors  of  corporations,  whether  private  or  manioipol, 
without  regard  to  the  residence  of  the  holder  of  the  obligation; 
and  it  is  equally  manifest  that  this  system  of  retention  was  designed 
to  meet  the  case  of  absentees,  as  our  own  citizens  were  obliged  to 
return  their  amount  of  money  at  interest  to  the  township  assessors. 
If  the  non-resident  holder  of  such  bonds  could  not  be  taxed,  the 
most  gross  frauds  would  be  practiced  by  colorable  transfers  to 
persons  out  of  the  State,  or  by  handing  over  the  coupons  to  such 
for  presentation  to  the  treasurers. 

But  why  should  we,  sitting  in  an  inferior  court,  reason  on  this 
subject  ?  Every  legal  question  referred  to  thus  far,  has  received  a 
judicial  construction  by  the  supreme  court  of  this  State.  MoUtby 
V.  The  Beading  <t  Columbia  Railroad  Co.,  2  P.  P.  Smith,  140, 
decides  that  the  tax  now  in  controversy  is  imposed,  by  the  various 
statutes  cited,  on  corporation  loans;  is  authorized  to  be  retained 
by  the  act  of  1864,  and  must  be  deducted  from  the  bonds  held  by 
non-residents,  as  well  as  those  residing  in  the  State.  The  latter 
principle  had  been  previously  ruled,  in  effect,  in  Weet  Cheater  School 
Dietrich  v.  Darlington,  2  Wright,  157. 

It  is  said,  however,  that  these  laws  impair  the  obligation  of  the 
contract  between  the  debtor  and  the  creditor.  We  are  unable  to 
see  in  what  particular.  All  citizens  are  subject  to  taxation,  either 
in  their  persons  or  their  property,  or  both.  Therefore,  where  they 
lend  money  the  loan  may  be  taxed,  and  if  the  State,  by  its  laws, 
chooses  to  make  the  debtor  the  collector,  he  may  be  ordered  to 
withhold  the  amount  from  his  obligation.  If  the  creditor  is  a  non« 
resident  of  the  State,  his  person  cannot  be  taxed,  but  his  money, 
lent  to  our  citizens  or  institutions,  may  be,  on  account  of  the  pro- 
tection furnished  to  his  claim  or  the  property  on  which  it  is  secured, 
and  the  tax  be  collected  through  the  medium  of  the  debtor.  The 
laws  tax  the  loan  as  property  found  here  in  Pennsylvania,  and 
impose  no  heavier  duty  on  it  than  on  like  property  held  by  our  own 
citizens.  See  MaUby  v.  The  Railroad  Co,,  already  cited;  Hood's 
Estate,  9  Harris,  116. 

We  come  now  to  consider  another  branch  of  thia  case.  The 
railroad  extending  partly  through  four  States,  can  its  bonds  be 
taxed  at  all  ?  If  they  can,  must  they  be  taxed  in  full  or  in  the 
proportion  of  the  length  of  the  road  in  this  State  ?  We  have  no 
express  act.  of  assembly  authorizing  the  tax  to  be  apportioned,  yet 
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the  auyarying  oastom  of  the  State  officers  has  measurably  estab- 
lished the  law  against  any  claim  to  charge  in  full,  where  a  large 
portion  of  the  property  is  situated  beyond  our  limits.  It  cannot 
be  pretended  that  a  State  can  by  law  impose  a  tax  on  that  which 
is  entirely  beyond  its  jurisdiction,  or  on  property  to  which  its  laws 
afford  no  protection.  The  custom  to  assess  pro  ratdy  to  the  extent 
of  the  improvoment  in  the  State,  has  received  the  sanction  of  the 
court  in  several  cases  when  applied  to  the  stock  of  corporations, 
and  we  can  see  no  reason  why  the  same  doctrine  should  not  prevail 
in  regard  to  their  bonds.  The  cases,  we  think,  are  strongly  analo- 
gous. In  The  .Eastern  Bridge  Co,  v.  Northampton  County^  0  Barr. 
416,  Judge  Coulter  says:  ^'This  State  can  tax  all  that  is  within 
its  bounds  and  which  receives  protection  from  its  laws,  unless 
exempted  by  the  constitution  of  the  United  States  or  of  this  State.'* 
That  was  a  tax  imposed  both  on  the  stock  of  the  company  and  its 
money  at  interest.  The  bridge  was  incorporated  under  the  laws 
of  Pennsylvania  and  New  Jersey,  and  extended  across  the  Dela- 
ware river;  one-half  was  situated  in  each  state,  and  the  tax  was 
equally  apportioned.  In  The  Commonwealth  v.  The  Trenton  Dela- 
ware Bridge  Co,,  this  court  held  that  the  State  of  Pennsylvania 
could  tax  only  one-half  of  the  capital  stock  of  the  corporation,  it 
being  created  by  the  laws  of  both  States,  and  one-half  of  the  bridge 
being  in  each.  Pennsylvania  could  tax  only  the  proportion  of  the 
property  within  her  borders,  as  represented  by  the  stock.  The 
principal  portion  of  the  stock  was  owned  by  citizens  of  New 
Jersey,  and  the  business  of  the  company  was  transacted  in  that 
State.  The  decision  was  acquiesced  in,  both  by  the  attorney- 
general  and  the  corporation.  See  the  case,  reported  in  full  in  9 
Am.  Law  Reg.  O.  S.  298.  Again,  in  the  case  of  The  Common- 
wealth V.  The  Cleveland,  PaineeviUe  and  AshtalnUa  Railroad  Co,, 
6  Casey,  370,  it  was  held  by  the  supreme  court  that  "  the  stock 
of  the  company  was  subject  to  taxation  in  proportion  to  the 
amount  used  in  this  State."  That  would  be  evidenced  by  the 
length  of  the  road  in  Pennsylvania.  Fractions  of  time  have  also 
been  recognized,  though  not  mentioned  in  the  statute.  See  14 
Wright,  399. 

We  are  met  here  by  a  decision  of  the  supreme  court  of  the 
Fnited  States  in  the  case  of  Northern  Central  Bailway  Co.  ▼• 
Jackson,  which  very  clearly  conlSicts  with  all  of  the  cases  cited. 
Jackson  sued  the  railroad  company  on  the  coupons  due  him  foi 
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interest  on  his  bonds.  They  were  drawn  in  the  usual  form,  payable 
to  bearer,  and  the  holder  was  a  non-resident  alien.  The  company 
defended  as  to  the  amount  of  tax  paid  by  it  to  the  commonwealth, 
but  it  was  not  allowed  by  the  court,  which  held  that  there  could 
be  no  apportionment  of  the  tax ;  that  Pennsylvania  undertook  to 
collect  taxes  from  claims  beyond  her  jurisdiction;  that  if  she  could 
tax,  Maryland  could  also,  which  would  lead  to  double  taxation; 
and  as  many  of  the  railroads  passed  through  several  States,  each 
could  impose  the  same  burden,  which  would  be  most  oppressive. 
If  this  case  depended  on  the  constitution  or  any  law  of  the  United 
States,  we  should  certainly  consider  ourselves  bound  by  that  deci- 
sion. But  as  we  understand  the  subject,  it  must  be  controlled  by 
Pennsylvania  law  alone,  which  the  learned  judge  who  delivered  the 
opinion  does  not  seem  to  comprehend.  If  it  even  resulted  in 
double  taxation,  that  has  never  been  considered  unlawful  in  this 
State.  On  the  contrary  it  is  of  frequent  occurrence.  The  real  and 
personal  property  of  a  corporation  may  be  taxed,  although  it  pays 
A  tax  on  the  stock  which  purchased  it;  LaokaMoanna  Iron  Company 
v.  Luzerne  County ^  6  Wright,  424,  431.  See  3  Wright  251 ;  6 
Casey,  33!2;  9  Barr.  361.  The  power  of  the  legislature  is  as  ample 
to  tax  twice  as  to  tax  once ;  6  Casey,  332.  And  it  is  done  daUy, 
as  all  experience  shows;  9  Barr.  861. 

Equality  of  taxation  is  not  required  by  our  constitution;  7  Harris, 
258.  The  stock  may  be  fully  taxed  to  the  institution  and  also  to 
the  stockholders,  Whitesell  v.  Northampton  County^  13  Wright, 
626,  529,  and  the  stockholder  in  the  corporation  of  another  State  is 
obliged  to  pay  a  tax  to  Pennsylvania  on  his  stock,  he  being  a  resi- 
dent here,  although  the  whole  property  and  stock  is  subject  to 
taxation  in  the  State  of  its  location.;  13  Wright,  519. 

In  the  case  reviewed  in  the  supreme  court  of  the  United  States, 
as  in  the  case  now  on  trial,  there  was  no  attempt  on  the  part  of 
Pennsylvania  to  tax  property  or  rights  beyond  her  jurisdiction,  she 
did  not  propose  to  sever  the  bonds  and  say  this  one  shall  pay  a  tax 
to  Maryland  and  that  one  to  Pennsylvania,  but  she  did  equal  justice 
to  the  creditor  by  saying:  You  shall  pay  your  pro  rata  of  the 
three-mill  tax  to  us,  and  no  more,  rating  it  according  to  the  length 
of  road  in  each  State.  The  same  is  done  here.  The  coupons  bemg 
payable  out  of  the  State,  we  hold  to  be  unimportant.  The  officers  of 
the  corporation  are  held  personally  responsible  for  the  tax.  It  can 
be  collected  from  them  individually  if  they  neglect  to  retain  and 
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pay  it  over.  Nor  is  the  State  bound  to  pursue  the  mortgages  to 
recoyer.  She  can  seize  the  road  situated  within  her  borders  by 
sequestration,  until  the  debt  is  fully  paid. 

The  negotiable  character  of  these  coupons  will  not  exempt  them 
from  taxation,  although  they  pass  from  hand  to  hand  like  bank 
notes.  Eyery  person  reoeiying  one  is  bound  to  know  that  it  is 
taxable  by  law.  The  statutes  are  public,  of  which  all  the  world 
must  take  notice. 

Although  part  of  these  bonds  are  secured  by  mortgage,  and 
others  are  not,  yet  that  has  no  bearing,  for  if  the  mortgages  are 
not  protected  as  to  all  by  our  laws,  yet  the  road  on  which  the 
whole  debt  is  secured,  is  protected,  and  therefore  is  taxable.  The 
hardship  under  which  companies  labor,  situated  like  the  defendant, 
had  been  strongly  pressed  on  our  consideration.  Pennsylyania, 
through  her  courts,  will  compel  the  corporation  to  pay  the  tax, 
whilst  the  courts  of  the  United  States  will  oblige  it  to  pay  its 
coupons  in  full;  thus  throwing  the  burden  of  taxation  on  the  debtor 
instead  of  the  creditor,  as  intended  by  law.  We  do  not  think  that 
this  clashing  of  jurisdiction  can  be  of  long  continuance.  It  is  a 
settled  principle  of  federal  jurisprudence,  that  when  the  contro- 
yersy  arises  on  State  laws,  the  United  States  court  will  follow  the 
last  decision  of  the  court  of  final  resort  in  the  State.  We  consider 
the  points  raised  here  already  decided  by  our  supreme  court.  The 
United  States  court  thought  otherwise.  When  they  are  confessedly 
settled,  there  can  thereafter  be  no  clashing  of  jurisdiction.  Should 
the  supreme  court  of  this  State  adopt  our  yiews,  the  United  States 
judiciary  must  conform  thereto,  unless  that  court  departs  from  its 
settled  rule  on  the  subject,  or  declares  that  the  debts  due  to  non* 
residents  are  protected  from  taxation  by  federal  laws,  in  which  case 
our  courts  must  succumb. 

Should  the  principle  contended  for  by  the  defendant  preyail,  it 
must  debar  all  taxation  on  railroad  stocks,  as  well  as  bonds,  where 
the  road  extends  partly  through  more  than  one  State,  and  as  nearly 
one-half  of  all  the  railroads  in  Pennsylyania  run  a  distance  into, 
and  often  through,  other  States,  Pennsylyania  would  probably  be 
depriyed  of  a  million  of  dollars  per  annum  in  taxes  as  now  assessed. 
Tet  that  apprehension  should  not  for  a  moment  influence  the 
courts  in  declaring  the  law.  We  haye  made  oar  deobion  irrespeo 
(iye  of  the  consequences. 


JULY  TERM,  1870,  36j 

Brie  Railway  Co.  t.  The  GommonwealUL 
J.  W.  Simanton^  for  appellants. 

K  C.  JBrefMter^  Attorney- General^  for  State. 

Thompson,  C.  J.  We  have  examined  with  care  the  charge  of  the 
oonrt  below  in  the  case,  and  think  it  needs  no  discussion  at  our 
hands.  We  regard  it  as  free  from  error,  and  a  satisfactory  explana^ 
tion  of  the  various  acts  of  assembly  and  principles  of  law  necessary 
to  a  proper  decision  of  the  case. 

The  case  of  MaUby  v.  The  Reccing  Jtailro€td  Co.  rules  most  of 
the  positions  assumed  as  errors,  and  fully  sustains  the  learned 
judge  in  his  charge. 

That  case,  so  far  as  the  taxation  of  the  capital  of  foreign  resi- 
dents is  concerned,  was  substantially  sustained  by  and  is  in  accord- 
ance with  The  Borough  of  Carlisle  v.  Marshall^  12  Cas.  397  ;  Weet 
Chester  v.  Darlington^  2  Wright,  157,  and  Zewis  v.  The  County  of 
Chester,  10  P.  F.  Smith,  325. 

But  as  we  are  entirely  satisfied  with  the  opinion  of  the  learned 
judge  on  all  the  questions  raised  below  in  the  case  and  presented 
for  his  consideration,  we  will  add  nothing,  but  affirm  the  judgment 
for  the  reasons  so  well  given  therein. 

The  judge  doses  with  an  observation  on  a  point  of  practice. 

Judgment  cffftrmecL 


KnB  Railway  Co.!  appellant,  v.  Thb  CoMMOHwxAum. 

(SI  FmL  Bt  81) 

Ihxatian — raUroad, 

The  Pemisylvanla  portion  of  the  Brie  raOway  was  oonstracted  under  a  law  of 
that  State,  by  which  it  was  compelled  to  pay  for  its  franchise  a  fixed  annual 
sum,  and  to  submit  to  taxation  on  its  stock.  HMt  that  this  did  not  preclude 
the  State  from  levying  a  further  and  general  tax  upon  the  corporation. 

No  sorrender  of  the  general  power  of  taxation  by  any  legislative  act  can  be 
impUed. 

Afpxal  by  the  Erie  Railway  Company  from  the  settlement  of  a 
tax.    The  case  is  stated  in  the  opinion. 
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J.  W.  SimorUoriy  for  appellant.  ITew  York  db  JSrie  Railroad  r. 
Sabifiy  2  Casey,  242;  Iron  City  Bank  v.  Pittsburg^  1  Wright,  340; 
Commonwealth  y.  Phikidelphia  and  Beading  BaUroad^  12  P.  F. 
Smith,  286;  1  Am.  Rep.  390;  Gordon  y.  Appeal  Ibx  Courts  8 
How.  (S.  C.)  138. 

• 

J.  3L  McClure  and  F.  C.  Brew^er^  Attorney- General^  for  Com- 
monwealth. IVovidence  Bank  y.  BULinge^  4  Pet.  514;  Ohio  lAf^ 
A  T.  Co.  y.  Deboth^  16  How.  417;  Oilman  y.  Sheboygan,  2  Blaek, 
510;  Bank  of  JPennsylvania  y.  Commonwealth^  1  Harrifl,  144; 
Academy  of  Fine  Arte,  10  id.;  Bank  of  FkuAon  y.  CbmmoniMoM^ 
10  Barr.  442;  Baltimore  y.  Bailroad,  6  Gill,  288. 

Shabswood,  J.  The  constitutionality  of  the  tonnage-tax  haying 
been  horetofore  settled  by  this  court  in  Tlie  Commonwealth  y.  The 
JPhHade^hia  and  Beading  Bailroad  Company,*  and  other  cafle0» 
July,  1869,  the  only  question  which  we  are  called  upon  to  consider 
upon  this  record  is,  whether  the  Erie  Railway  Company,  the  plain- 
tiffs in  error,  can  claim  any  special  exemption  from  tbis  tax. 

By  the  act  of  assembly  of  March  26, 1846,  Pamph.  L.  179,  tbe  said 
company,  then  the  New  York  and  Erie  Railroad  Company,  were 
authorized  ^'  to  extend  the  line  of  their  said  railroad  from  a  point 
near  the  yillage  of  Port  Jervis,  in  Orange  county.  State  of  New 
Fork,  across  the  Delaware  riyer  into  the  county  of  Pike,  and  thence 
up  the  valley  and  near  the  shore  of  said  riyer,  within  the  said 
county,  a  distance  not  exceeding  thirty  miles,  to  a  point  not  exceed- 
ii^  ten  miles  above  the  mouth  of  the  Lackawaxen  river,  and  there 
to  recross  the  Delaware  river  to  the  easterly  side  thereof,  in  tbe 
county  of  Sullivan,  State  of  New  York.''  By  the  5th  section  it  was 
provided,  "  that  after  said  railroad  shall  have  been  completed  and 
in  operation  to  Dunkirk,  or  shall  have  connected  at  the  western  end 
with  any  other  improvement  extending  to  Lake  Erie,  said  company 
shall  cause  to  be  paid  into  the  treasury  of  this  State  annually,  in  tbe 
month  of  January,  $10,000;  and  any  neglect  or  refusal  by  said  com- 
pany to  pay  as  aforesaid,  shall  work  a  forfeiture  of  the  right  and  pri- 
vileges granted  by  this  act,"  and  by  the  6th  section,  "  That  the  stock 
of  said  company,  to  an  amount  equal  to  the  cost  of  the  conBtmction 
of  that  part  of  their  road  situate  in  Pennsylvania,  shall  be  subject  to 
taxation  by  this  commonwealth,  in  the  same  manner  as  other  'similar 

*  See  1  Am.  Bap.  8W, 
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property  is  or  may  be  subject."  These  are  all  the  provisions  which 
are  relied  on  to  show  a  special  exemption  from  taxation.  It  is  not 
pretended  that  there  is  any  express  release  of  legislative  power; 
but  it  is  contended  that,  as  the  company  have  igreed  to  pay,  «ind 
the  State  to  accept  these  sums,  it  is  necessarily  implied  that  no 
more  shall  ever  be  exacted.  So  it  might  well  be  argued  if  any 
8]>ecial  taxation  was  imposed  upon  this  company;  for  that  would 
be  to  require  an  additional  price  beyond  the  terms  of  the  contract. 
But  the  question,  whether  they  shall  be  subject  to  a  general  tax 
laid  upon  all  railroad  and  transportation  companies  in  the  common- 
wealth is  an  entirely  different  one.  There  is  no  principle  better 
established,  and  it  requires  no  long  array  of  cases  to  prove  it,  than 
that  no  surrender  of  the  general  power  of  taxation  by  any  legisla- 
tive act  can  be  implied.  It  must  be  express.  The  Providence 
Bank  v.  BiUinge^  4  Pet.  514;  Bank  v.  T?ie  CommonweaUhy  10 
Barr.  442.  In  the  case  last  cited,  it  was  decided  that  a  bank  char- 
tered under  the  act  of  1824,  which  prescribed  the  payment  of  a 
certain  tax  on  dividends  declared,  was  subject  to  a  subsequent 
general  law,  which  increased  the  rate  of  taxation.  "To  deduce 
from  premises  so  insufficient,"  said  Mr.  Justice  Bell,  "a  conse- 
quence of  such  magnitude  would  indeed  be  a  gross  violation  of  the 
wholesome  principle  that  an  abandonment  of  the  power  of  taxation 
is  only  to  be  established  by  clearly  showing  this  to  have  been  the 
deliberate  purpose  of  the  State."  Though  a  man  pays  to  the  com- 
monwealth a  price  for  a  grant  of  land,  which  certainly  implies  that 
he  shall  not  be  specially  called  on  to  pay  more,  but  it  does  not 
imply  that  his  land  shall  not  be  subject  to  general  taxation,  so 
though  a  corporation  has  paid  a  sum  of  money  for  the  grant  of  its 
charter,  that  implies  no  surrender  of  the  power  to  tax  it  by  a  gene- 
ral law  applicable  to  all  corporations,  though  certainly  it  can  be 
compelled  to  pay  no  more  as  the  price  of  its  privileges.  Every  one 
buys  land  from  the  commonwealth  subject  in  his  own  apprehension 
to  the  great  law  of  necessity,  that  he  must  contribute  from  it  and 
all  his  property  something  to  maintain  the  government.  Gordoii 
V.  Appeal  Tax  Courts  3  How.  (XJ.  S.)  1 46.  If  this  is  so,  it  is  not 
easy  to  perceive  why  the  purchase  of  a  franchise  by  a  corporation 
18  not  taken  subject  to  the  like  imperious  law.  To  call  upon  an 
individual  or  a  corporation  especially  to  pay  an  additional  sura,  in 
consequence  of  their  being  grantees  of  t'le  land  or  the  franchise, 
would  not  be  taxation;  it  would  be  a  taking  of  their  property  for 
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public  use  without  compensation.  Either  in  the  case  of  the  granted 
land  or  franchise  it  would  be,  beside,  a  violation  of  contract.  Id 
either  view,  the  individual  or  the  corporation  would  be  constitu- 
tionally protected  from  it. 

The  case  of  The  New  York  and  JEHe  Railroad  Company  v^ 
Scfbifty  2  Caa.  242,  is  not  as  is  supposed  inconsistent  with  this  view» 
It  was  there  held  that,  inasmuch  as  the  State,  by  the  act  of  1846^ 
had  imposed  a  special  tax  upon  the  stock  of  the  company  to  the 
e-xtent  of  the  cost  of  construction,  within  this  commonwealth,  that 
necessarily  implied  an  exemption  of  the  work  itself  from  taxe» 
before  imposed  for  State  and  county  purposes;  to  hold  otherwise 
would  be  to  subject  the  same  property  to  double  taxation,  which  it 
cannot  be  supposed  that  the  legislature  intended.  *'If  the  com- 
pany," said  Mr.  Justice  Woodwabd,  **  should  multiply  buildings 
and  accumulate  lands  no  way  appurtenant  or  essential  to  their  rail* 
road,  this  property  would  be  subject  to  taxation  like  any  other 
lands  or  houses;  but  for  these  erections,  which  are  fairly  included 
in  the  cost  of  construction  of  their  road,  they  are  liable  to  no  other 
taxes  than  those  specially  imposed."  This  was  really  only  apply- 
ing to  the  works  of  this  foreign  corporation,  the  same  just  rule  as 
had  been  settled  in  the  construction  of  the  general  tax  laws  in  refer- 
ence to  similar  works  of  domestic  corporations.  Schuylkill  Permo 
nent  Bridge  v.  I^ailey,  13  S.  <fe  R.  422 ;  Lehigh  Coal  and  Navigation 
Company  v.  Northampton  County y  8  W.  <fe  S.  334;  Railroad  v. 
Berks  County,  6  Barr,  70;  iMckawanna  Iron  and  Coal  Company 
V.  County  of  Luzerne,  6  Wright,  424.  *'  It  sometimes  happens,** 
said  Mr.  Justice  Woodward  in  Ne^o  York  and  Erie  Bailroctd  Com- 
pnny  v.  Sahin,  "  that  a  bonus  is  demanded  and  received  from  a 
bank  or  other  corporation  at  the  granting  of  its  charter,  and  after- 
ward all  that  class  of  corporations  are  expressly  subjected  to 
another  rate  of  taxation.  No  exemption  of  a  particular  institutioa 
is  to  be  implied  from  the  payment  of  the  bonus ;  for  that  would 
be  to  set  up  judicial  implications  against  an  express  exercise  of  the 
taxing  power."  Nor  does  Gordon  v.  The  Appeal  Tax  Court,  a 
How.  (tr.  S.)  138,  conflict  with  these  principles.  It  was  there  held 
that  the  charter  of  a  bank  is  a  franchise  which  is  not  taxable  aa 
such,  if  a  price  has  been  paid  for  it  which  the  legislature  accepted; 
out  that  the  corporate  property  is  separable  from  the  franchise  and 
may  be  taxed  unless  there  is  a  spetial  agreement  to  the  contrar}-. 
The    language   of  a  judicial   opinion   arguendo   is   always  to   be 
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anderstood  in  reference  to  the  particular  question  presented  for 
adjudication,  which,  in  that  case,  was  whether  a  clause  in  a  charter, 
pledging  the  faith  of  the  State  not  to  impose  any  further  tax  ar 
burden  during  its  continuance  than  was  therein  imposed,  should 
extend  to  exempt  the  stockholders  from  a  tax  on  their  stock.  It 
evidently  has  no  applicability  to  the  question  presented  for  adjudi- 
cation in  this  case. 

Judgment  affirmed. 


Klumph,  appellant,  v.  Dunn. 

(06  Penn.  8t  141. ) 
Sander — iocrds  aeiionable  p&r  m. 


In  an  action  for  slanderous  words  spoken  in  Pennsylyania,  and  charging  the 
commission  of  adultery  in  Qeorgia,  heUL  (1),  that  the  words,  charging  an 
offense  of  moral  turpitude,  punishable  by  the  law  of  the  State  where  they 
were  uttered,  were  actionable  jmt  m/  and  (2)  that  the  position  in  life,  and  tlie 
family  of  the  plaintiff,  were  admissible  in  evidence  as  bearing  on  the  ques- 
tion of  damages 

Acnox  of  slander  by  James  L.  Dunn  against  Lester  R.  Klumph. 
It  appeared  that  the  slanderous  words  were  spoken  in  Pennsylvania, 
and  charged  the  plaintiff  with  the  commission  of  adultery  while  in 
the  State  of  Georgia;  that  defendant  charged  plaintiff,  a  married 
man,  in  a  public  store,  in  the  presence  of  many  peraon?,  in  the 
grossest  teiTns,  with  open  and  continued  criminal  intercourse  with 
a  negro  wench  while  in  the  army,  and  asserted  (with  an  oath)  that 
he  could  prove  it. 

The  defendant  insisted  that  as  the  words  were  spoken  of  plain- 
tiff with  reference  to  his  acts  while  south,  or  outside  of  Pennpyl- 
vania,  it  must  be  shown  that  they  were  there  criminal  and  in  viola- 
tion of  law.  The  portion  of  the  judge's  charge  alluded  to  in  the 
opinion,  under  the  4th  assignment  of  error,  is  all  that  is  essential, 
and  is  as  follows: 

^'This  declaration  does  not  allege  the  plaintiff's  professional 
character  as  inducement,  nor  charge  that  the  damage  resulted  to 
it.  It  merely  recites,  in  parenthesis,  that  the  plaintiff  was  a  piac- 
ticing  physician  and  a  married  man;  and  it  is  proper  these  facts, 
as  well  as  any  others  that  relate  to  hio  ''haraoter  and  standing 
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in  community,  should  be  taken  into  consideration  by  the  jury.  It 
w  h\»  character  as  a  inan  that  is  assailed,  and  in  that  capacity  he 
UBiB  brought  suit." 

Verdict  for  the  plaintiff  for  $700. 

irbe  defendant  took  a  writ  of  error. 

.  -Ji  jB,  Brawhy  and  Derrickaon^  for  appellant,  cited  Luhehar  v. 
Syerly,  P.  F.  Smith,  418;  Ruth  v.  Kutz,  1  Watts,  489;  StitzeU  v. 
JteynoldSy  9  P.  F.  Smith,  489;  Gosling  y.  Morgan^  8  Casey,  273. 
Tlie  plaintiff  should  have  shown  that  the  offense  was  criminal  in 
fJie  place  in  which  it  was  asserted  to  have  been  committed.  Bar- 
ctoy  V.  Thompson^  2  Penn.  148;  Buys  v.  OiMespie^  2  Johns.  114. 

;SL  iVT  Pettis  (with  whom  were  Jf.  P.  Davis  and  H.  L,  Bich- 
d),  for  appellee,  cited  2  Whart.  Crim.  Law,  §§  2400, 2648;  Beck 
SUtzely  9  Harris,  622. 

Srarswood,  J.  (after  disposing  of  a  question  of  practice).  The 
of  Barclay  v.  Thompson.^  2  Penn.  148,  decides  that  an  action 
w^ill  not  lie  for  words  spoken  in  another  State,  when  the  offenfic 
•eharged  is  not  indictable  in  that  State,  although  it  may  be  indict- 
mble  here.  To  the  same  effect  are  ^ont  v.  Wood^  1  Black.  71 ;  Offia 
w.  Earlywbhe^  4  id.  460;  LinoiUe  v.  JSarlywine^  id.  469;  JLfingdon 
-w^  Yhung^  »33  Vt.  136.  The  reason  is  a  very  plain  one.  The  defendant 
•committed  no  legal  wrong  where  the  words  were  spoken.  No  action 
lay  there,  and,  therefore,  not  in  any  other  State  in  which  the  defcnd- 
•»it  might  afterward  be  found  and  sued.  In  this  case,  however,  the 
-•rords  were  spoken  in  this  State.  It  has  often  been  held  that  where 
x\te  words  impute  a  common-law  oifense  to  have  been  committed  in 
sHwther  State,  it  need  not  be  affirmatively  proved  that  such  offense 
is  indictable  there.  The  presumption  is,  that  the  common  law  of  a 
fQster  State  is  similar  to  our  own,  and  in  one  case  it  is  intimated, 
tJiough  not  decided,  that  if  the  offense  charged  derives  its  quality 
AS  a  -crime  from  the  statute  alone,  the  rule  would  be  otherwise. 
^ohnso?)  V.  Dickens,  25  Miss,  580;  Va?i  Ankin  v.  West/all,  14 
-Johns.  233;  Boe  v.  Green^  3  Sneed,  664;  Montgonuery  v.  Dealy,  3 
Wis.  709.  But  after  a  careful  search,  I  find  no  case  which  directly 
liolds  that  wordt  charging  an  offense  of  moral  turpitudo^  and 
indictable  by  tiit-  statute  law  of  the  country  where  they  are  uttered, 
are  not  actionaljlc.  j»e/'«c,  because  they  state  the  offense  to  hav«  been 
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committed  in  another  country.  The  opinions  in  some  of  the  casc'ss 
cited,  seem  to  rely  upon  the  liability  of  the  defendant  to  extradi- 
tion  under  the  constitution  of  the  United  States,  or  treaties  vilK 
foreign  States.  But  that  surely  is  not  the  true  ratio  deeuleH^L 
Nothing  seems  to  be  better  settled  than  that  liability  to  proseca- 
tion  or  punishment  is  not  the  criterion.  Both  ancient  and  modem  ^ 
cases  agree  in  this. 

In  Carpenter  v.  Tarrant^  Ridg.  temp.  Hardw.  339,  the  words 
were :  "  Robert  Carpenter  was  in  Winchester  gaol  and  tried  for  Us 
life,  and  would  have  been  hanged  had  it  not  been  for  Leggat,.  toir 
breaking  open  the  granary  of  farmer  A.,  and  stealing  his  hsu^i 
Here  the  words  necessarily  imported  that  the  plaintiff  had 
tried  and  acquitted,  and  therefore  could  never  be  convicted  of  the- 
same  offense.  In  Gainford  v.  Tuke^  Cro.  Jac.  336,  the  words  werer 
*'  Thou  wast  in  Launceston  gaol  for  coining."  The  plaintiff  replieilr 
"  If  I  was  there,  I  answered  it  welL"  "  Yea,"  said  the  defend- 
ant, "  you  were  burnt  in  the  hand  for  it."  Here  the  words  clearfj 
meant  that  the  plaintiff  had  been  tried,  convicted,  pleaded  })» 
clergy  and  been  burnt  in  the  hand,  and,  of  course,  could  not  he 
again  punished  for  the  same  offense.  So  in  Boston  v.  Tathmn^ 
Cro.  Jac.  622,  it  was  held  to  be  no  defense  to  prove  that  the  offen^^ 
charged  was  within  the  terms  of  a  general  pardon,  for  the  eovrni 
remarked  that  although  the  pardon  might  discharge  of  pnnislunenc,. 
yet  the  scandal  of  the  offense  remained.  It  may  be  said  th»t  m 
these  cases  there  was  liability  to  indictment  on  the  charge,  thoiigfi 
the  plaintiff,  by  pleading,  could  prevent  conviction  and  punislimenf^ 
It  is  to  be  remarked,  however,  that  in  all  of  them  tlie  slaiulei- 
carried  its  antidote  with  it  as  far  as  risk  of  indictment  was  eor^ 
cerned.  They  are  distinguishable  in  this  respect  from  that  clasK  of. 
decisions  where  the  corpics  delicto  is  shown  never  to  have  existe<l3;; 
as  where  the  words  were  "you  have  killed  Rob  Watera;  you  l)«K'.e- 
poisoned  him,  and  I  can  prove  it,"  and  it  appeared  by  the  plaintiff  V 
witnesses  that  at  the  time  when  the  words  were  spoken.  Bob  Waters- 
was  alive  in  a  distant  part  of  the  country.  JEckart  v.  WilifO}}^  \0  S. 
d;  R.  44;  JDeford  v.  Miller^  3  Penn.  103;  Colbert  v.  Cfddwelly  X 
Grant,  181.  There  are  other  case?,  however,  in  which  there  coaM 
be  no  pretense  of  risk  of  prosecution.  In  Fowler  v.  Dotodnetf^  % 
Moo.  &  R.  119,  Lord  Denman  ruled  these  words  to  1)c  actionaW*^ 
"He  is  a  returned  convict,"  as  importing  that  the  punishment  h.'wl 
been  sufforcd,  but  the  infamy  remained.     Tlie!'e  wa^  here  no  clinric^ 


358  PENNSYLVANIA, 


Klumph  v.  DunxL 


that  the  plaintiff  had  been  guilty  of  any  particular  offense,  so  tliat 
it  rould  not  be  said  that  he  ran  any  risk  in  consequence  of  the 
slander  of  being  subjected  to  another  prosecution.  Such  was  Ihe 
determination  of  this  court  in  Smith  v.  Stewart^  5  Barr.  872,  in 
which  the  words  were  "  that  man  was  in  the  penitentiary  of  Ohio.'' 
iiiTc  there  was  neither  liability  to  punishment  nor  prosecution 
growing  out  of  the  charge,  which  was  that  the  plaintiff  had  com- 
mitted some  Clime  for  which  he  had  already  been  punished  in  the 
penitentiary;  yet  the  words  were  held  to  be  actionable  j^er  96, 

What  then  is  the  criterion?  Mr.  Starkie,  after  an  elaboi*ale 
review  of  the  cases,  comes  to  the  conclusion  that  as  it  is  necessar}* 
to  have  some  clear  and  certain  rule  by  which  the  line  of  demarca- 
tion between  actionable  and  non-actionable  words  can  be  drawn, 
none  could  be  adopted  more  convenient  than  that  which  refers  the 
<jnestion  to  the  criminal  law,  and  confines  the  action  to  imputations 
of  offenses  of  moral  turpitude,  punishable  in  the  temporal  courts. 
1  Starkie  on  Slander,  27. 

But  to  what  law  are  the  courts  to  refer  to  ascertain  whether  the 
offense  charged  is  of  this  character?  Upon  every  principle  of 
reason  and  policy  the  answer  seems  to  be  the  law  of  the  country 
where  the  words  ai*e  spoken.  That  law  is  the  exponent  of  the 
moral  sense  of  that  community — of  the  estimation  in  which  they 
hold  offenses  against  the  moral  law,  and  words  which  accuse  a  man 
of  any  crime,  condemned  and  subjected  to  infamous  punishment  by 
tliat  law,  expose  him  in  that  community  to  obloquy  and  contempt. 
Tlie  moral  character  of  the  act  cannot  be  affected  by  the  place  where 
it  is  committed.  What  matters  it  to  those  to  whom  the  words  are 
adilresaed,  or  in  whose  hearing  they  are  spoken,  that  the  crime  is 
charged  to  have  been  committed  in  a  State  or  country  where  sucli 
actions  are  not  subject  to  punishment?  Even  if  they  are  to  be  pre- 
sumed to  know  that  the  act  was  not  a  crime  punishable  by  the  law 
of  the  country  where  it  was  alleged  to  have  been  committed,  would 
it  any  the  less  injure  the  moral  character  and  standing  of  the  party 
charged  ?  Is  it  possible  that  a  man  living  in  Pennsylvania  can  bo 
accused  of  having  committed  the  crime  inter  chriatianos  non  nomr 
inamlum  upon  some  uninhabited  coast  or  island  where  there  is  no 
government  and  no  law,  or  among  some  barbarous  people  where 
such  practices  may  be,  as  they  have  been,  tolerated  ?  Is  such  a 
plaintiff  to  bo  turned  out  of  court  unless  he  can  prove  some  special 
damage?    This  may  be  an  extreme  case,  but  nevertheless  it  tests 
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the  principle.  K  the  criminal  code  laid  its  heavy  hand  upon  Buch 
calumniators,  there  might  be  some  good  reason  for  requiring  special 
damage  to  be  shown  in  all  actions  of  slander,  but  we  know  that  it 
does  not,  and  unless  the  lush  is  placed  in  the  hands  of  the  injured 
^jftrty  they  must  go  "un whipped  of  justice." 

If  the  evidence  of  the  plaintiflf's  witnesses  was  to  be  believed, 
the  defendant  below  charged  him  in  a  public  store,  in  the  presence 
of  many  pei*sons,  in  the  grossest  terms,  with  open  and  continued 
'Criminal  connection  with  a  negro  wench,  and  asserted  with  an  oath 
that  he  could  prove  it.  By  the  law  of  Pennsylvania,  from  1705  to 
the  present  time,  adultery  has  always  been  an  indictable  offense, 
and  of  its  moral  turpitude  there  can  be  no  question.  The  plaintiff 
was  a  married  man  —  the  defendant  knew  him  to  be  so,  and  meant 
to  charge  him  with  this  offense,  and  in  language  which  was  designed 
to  convey  his  own  sense  of  its  detestable  character,  especially  no 
doubt  in  view  of  the  race  and  color  of  the  party  who  was  alleged 
to  have  been  a  partaker  in  the  crime.  We  are  of  the  opinion  that 
the  words  were  actionable  per  se^  whether  they  were  limited  to  the 
State  of  Georgia  or  were  general;  and  that  the  plaintiff  in  error 
lias  no  just  ground  of  complaint  with  the  answer  and  charge  of 
the  court  below  in  this  respect. 

The  fourth  error  assigned  remains  to  be  noticed.  It  is  true,  as 
u<$ci4^ed  in  Chubby,  G-seU^  10  Casey,  115,  that  in  an  action  of 
slander  the  plaintiff  cannot  introduce  evidence  as  to  his  good  char- 
Bcter  until  it  has  been  attacked  by  the  defendant;  for  until  then 
the  law  presumes  it  to  be  good,  and  the  defendant  admits  it. 
Surely  the  jury  may  weigh  the  fact  that  the  character  and  standing 
•of  the  plaintiff"  is  un  impeached  in  estimating  the  damages.  But 
the  court  told  the  jury  that  they  might  also  take  into  consideration 
that  the  plaintiff  was  a  practicing  physician,  although  the  declara- 
tion did  not  allege  his  professional  character  as  an  inducement, 
nor  charge  that  the  damage  resulte<l  to  it.  The  position  in  life 
and  the  family  of  the  ])Iai!iliff  are  always  important  circumstances 
as  bearing  upon  the  question  of  damages,  and  have  always  been 
held  to  be  admissible  in  evidence  for  that  purpose.  JBeehler  v. 
JSteever,  2  Whart.  313.  It  was  not  necessary  that  they  should  be 
specially  laid  as  the  ground  of  recovery  in  the  declaration.  Evi- 
dence of  these  particulars  was  given  without  objection,  and  it 
-would  have  been  error  to  have  instructed  the  jury  that  they  ought 

to  disregard  them.  Judgment  affirmed. 
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Note.— That  plaiiuifT  cannot  introduce  evidence  of  g^ood  character  until  his  reputatioa  ts 
assailed.  See  Severence  v.  Jlilton^  4  Foster,  147 ;  Haroourl  v.  IJarrinon^  1  Hall,  474 ;  Cornwall 
V.  liichardson,  1  Ry.  &  M.  81)5;  Shipman  v.  Jiurt-owg,  1  Hall,  .%)9;  A/ct7M  v.  Sodwky,  5  J.  .T. 
Marsh,  1K> ;  /nman  v.  Foster.  8  Wend.  602 ;  Domf  v.  Kenney.  6  Foster,  8t8 ;  HolUy\.  Bitrgen^ 
0  Ala.  T28 ;  /WH<  v.  7?a««,  5  Watts  &  Serj?.  8fi4 ;  MUes  v.  Tan  //iim,  17  Ind.  846.  See,  however, 
tc  the  contrary',  Uyrket  v.  Moiiohan,  7  Blackf.  88 ;  Scott  v.  jPieebUs,  2  Sm.  &  M.  616.  Nor  ran 
the  plaintiff  introduce  evidence  of  good  character  in  reply  to  evidence  tending  to  prove  the 
charge.  Houghlaling  v.  KUderhjowte,  1  N.  Y.  580 ;  affirming  same  case,  S  Barb.  149 ;  MaUhewt 
f .  Hm  lUy,  9  N.  H.  146 ;  SpHnffstein  ▼.  lUld,  Anthon,  185 ;  Stow  v.  Convene^  8  Conn.  825.~Rbp. 


Pennsylvania  Railroad  Co.,  appellant,  v.  RiBLXXi 

(eePenn.  St  164.) 

BaUroad  company  — fences.    Constitutional  law. 

A  railroad  company  was  not  compelled  by  its  charter  to  make  or  rebuild  fences 
along  its  track.  By  an  act  of  the  legislature  it  was  made  the  duty  of  the 
company  to  repair  fences  along  its  line,  "destroyed  by  fire  caused  by  the 
running  of  trains  or  by  the  employes  of  the  road."  Held,  a  valid  exercise 
of  the  police  power  of  the  State. 

Action  by  liiblet  against  the  Pennsylvania  Railroad  Company  to 
recover  a  penalty  imposed  by  the  acts  of  the  legislature  of  March 
23  and  April  23,  1868.  "To  secure  farmers  against  losses,  caused 
by  railroads  in  Erie  county  "  and  providing  (among  other  things) 
"  that  in  all  cases  where  fences  along  the  line  of  any  railroad  aro 
destroyed  by  fire  caused  by  the  running  of  trains  or  by  the 
employes  of  any  railroad,  the  said  railroad  company  shall  be  liable 
to  the  penalties  specified  "  in  the  acts.  It  appeared  that  plaintiff 
owned  a  farm  along  the  line  of  defendant's  railroad  in  the  aforesaid 
county  of  Erie;  that  therctwere  fences  along  the  track  which  were 
destroyed  by  fire  communicated  by  defendant's  locomotive;  thai 
defendant  refused  to  rebuild  or  repair  the  fences  within  the  time 
required  by  law.  This  suit  was  brought  originally  in  the  justices* 
court,  where  judgment  was  rendered  for  the  penalty,  $60.  On 
appeal  to  the  court  of  common  pleas,  there  was  a  verdict  for 
plaintiff,  subject  to  the  opinion  of  this  court  as  to  the  constitu* 
tionality  of  the  acts  imposing  the  penalty.  Defendants  took  out  a 
writ  of  error,  and  the  cause  was  removed  to  the  supreme  court. 

J.  jR.  Thompson^  for  appellant,  cited  Meadville  v.  The  £JrU 
Canal  Co.,  6  Harr.  66;  The  City  of  Erie  v.  The  Erie  Canal  Co^ 
9  P.  F.  Smith,  174;  Broicn  v.  JIunimel,  6  Barr,  86. 
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W,  JSenson,  for  appellee.  Angell  &  Ames  on  Corp.  §  265  et  seq,/ 
Thorpe  V.  Rutland  <b  B.  Railway^  27  Vt.  140;  l^ate  v.  Nbyes^  47 
Me.  189;  Madison  and  Indianapolis  Railroad  Co.  v.  Whitencky  8 
Ind.  217;  J^eic  Albany  and  Salem  Railroad  Co.  v.  Helton,  12  id. 
310;  Indianapolis  and  Cincinnati  Railroad  Co.  v.  McAhreti^  id. 
552;  Iowa  v.  Galena^  etc.,  Railroad  Co,y  16  Iowa,  6;  Bulkly  v. 
New  Yorky  etc.^  Railroad  Co.,  27  Conn.  479;  Suydam  v.  Moore,  8 
Barb.  358;  Waldron  v.  Rensselaer  and  Saratoga  Railroad  Co,^  id. 
890;  Talmage  v.  Rensselaer  and  Saratoga  Railroad  Co,^  13  id.  493; 
Abboft;'8  Digest  of  Law  on  Coi-porations,  643,  §  381;  Boston^  Co?!- 
cord  and  Montreal  Railway  v.  State,  32  N.  H.  215;  Dartmouth 
CoU,  V.  Woodward,  4  Wheat.  618;  Moore  v.  Veasie,  82  Me.  343; 
IVovidence  Bank  v.  BiUings,  4  Pet.  614;  JBaston  Bank  v.  Com- 
monwealthy  10  Barr,  442;  Peters  v.  Iron  ^fountain  Railway,  23 
Miss.  107;  I/yman  v.  Boston  <b  W,  Railroad,  4  Cush.  288;  Hepburn 
T.  Curts,  7  Watts,  300;  Schenly  v.  jTA^  Commonwealth,  12  Cas. 
29^7;  Biddlev.  Starr,  9  Barr,  467;  TAe  Pittsburg  Turnpike  Co. 
V.  7^A«  Commonwealth,  2  Watts,  433;  Taggart  v.  McGinn,  2  Ilarr. 
167;  Sands  v.  Tillinghast,  11  Ind.  648;  Camden  and  Amboy  Rail- 
road Co.  V.  Briggs,  2  Zabr  623. 

Sharswood,  J.  It  appears  to  be  well  settled  that  without  some 
provision  in  their  charter  to  that  effect,  a  railroad  company  is  not 
bound  to  make  or  maintain  fences  along  the  line  of  their  track.  I 
Redfield  on  Railways,  482;  Railroad  Com.pany  v.  Skinner,  7  Ilarr. 
298.  It  may  be  conceded  that  it  would  not  be  within  the  constitu- 
tional power  of  the  legislature  to  impose  such  an  obligation  on  any 
existing  company  ;  at  all  events,  not  on  any  company  whose  charter 
antedates  the  amendment  to  the  constitution  of  1864  and  contains 
no  reservation  to  the  legislature  of  the  right  to  alter  or  amend  it. 
The  plaintiffs  in  error  succeeding  to  all  the  rights  of  the  Philadel- 
phia and  Erie  Railroad  Company,  which  was  incorporated  by  an 
aot  of  April  3,  1837,  Pamph.  L.  170,  by  the  name  of  the  Sunbury 
and  Erie  Railroad  Company,  and  in  which  there  is  no  such  reserva- 
tion, undoubtedly  occupy  this  position.  For  the  State  now  to 
attempt  to  impose  any  new  burdens  in  addition  to  those  provided 
ia  the  charter  would  be  for  one  party  to  add  a  new  term  to  the 
contract  without  the  consent  of  the  other,  and  that  would  impair 
or  make  it  worse  as  the  word  imports.  City  of  Mrie  v.  Erie  Ca*\c'i 
Company,  9  P.  F.  Smith,  174.   It  may  also  be  conceded  for  the  sik. 

Vou  v.— 46. 
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of  the  argument  that  it  would  not  be  in  the  power  of  the  legislature 
to  enlarge  the  common-law  liabilities  of  such  incorporated  bodies 
for  injuries  to  others,  cither  as  common  carriers  of  )>a8scngers  or 
merchandise,  or  as  grantees  of  a  right  of  way  over  the  lands  of 
others ;  at  least,  unless  by  some  law  or  rule  of  general  application 
to  all  persons,  natural  or  artificial.  We  need  express  no  opinion 
however  upon  so  important  a  question  here,  as  it  is  not  involved  in 
this  case.  We  may  agree  that  the  legislature  could  not  make  such 
a  company  liable  to  answer  in  damages  for  bairns,  houses  or  other 
improvements  destroyed  by  sparks  from  their  locomotives  without 
negligence  in  them,  their  agents  or  servants.  These  would  be  mere 
questions  of  private  right  between  the  parties,  in  which  strangers 
or  the  public  at  large  would  have  no  interest.  The  constitutionality 
of  the  proviso  of  the  act  of  April  18,  1868,  Pamph.  L.  1022,  does 
not  depend  upon  a  denial  of  any  of  these  concessions.  It  rests 
upon  other  and  entirely  different  principles.  It  may  be  true  that 
the  obligation  to  make  and  maintain  the*fences  along  the  road  is  on 
the  landowner.  If  they  fall  to  decay,  are  broken  down  by  cattle 
or  other  trespassers,  or  are  destroyed  by  fire,  generally  they  are 
bound  to  repair.  The  act  in  question  indeed  makes  it  the  duty  of 
the  railroad  company  in  the  first  instance  to  repair  "  in  all  cases 
where  fences  along  the  line  of  any  railroad  are  destroyed  by  fire 
caused  by  the  running  of  trains  or  by  the  employes  of  any  railroad," 
and  to  do  it  promptly,  under  the  penalty  prescribed  by  the  act  of 
March  23,  1868,  Pamph.  L.  424.  I  am  careful  in  the  use  of  these 
words  "  in  the  first  instance,"  because,  as  will  be  mentioned  pre- 
sently, we  have  nothing  to  do  with  any  question  of  ultimate  respon- 
sibility for  the  expense  of  the  reparation.  It  is  true  that  this  duty 
is  not  imposed  upon  the  company  in  cases  only  where  the  destruction 
was  caused  by  negligence,  but  absolutely  without  any  regard  to 
that  question.  Hence  the  contention  on  the  pan  of  the  plaintiffs 
in  error  that  the  act  is  unconstitutional  and  void. 

Above  and  beyond  any  question  between  the  landholder  and  the 
railroad  company  as  to  their  respective  rights  and  obligations,  is 
that  of  the  public  safety.  For  that  it  is  the  duty  of  the  legislature 
to  provide;  and  for  this  purpose  they  are  vested  with  all  the  legis- 
lative power  of  the  commonwealth.  By  the  escape  of  cattle  through 
breaches  occasioned  by  the  buiming  of  fences,  the  lives  of  thousands 
f'.t  iiuman  beings  traveling  on  the  railroad  may  be  in  constant  peril 
ilr.  Redfield  says  well  that  "the  building  of  fences  along  the  line 
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of  a  railway  track  is,  no  doubt,  in  regard  to  the  security  of  travel,  to 
be  regarded  as  a  matter  of  police.  1  Redf.  496.  In  the  opinion  of 
the  supreme  court  of  Indiana,  in  The  New  Albany  and  Salem  Rallr 
road  Company  v.  TiUon^  12  Ind.  3,  carrying  the  principle  much 
fmlher  than  we  are  asked  to  do  in  this  case,  it  is  said:  "When 
power  is  granted  to  organizations  to  prepare  ways  for  carrying 
passengers  from  point  to  point  with  great  celerity,  but  by  the  appli- 
cation of  a  propelling  agent  of  known  danger  and  almost  irresistible 
power,  it  would  appear  but  reasonable  that  a  right  should  be  lodged 
somewhere  to  maintain  over  such  organization  a  supervisory  con- 
trol, by  which  they  might  be  compelled,  under  penalties,  to  adopt 
appropriate  means,  when  discovered,  of  lessening  the  great  danger 
arising  from  the  use  of  such  agent  and  mode  of  conveyance.  Such 
would  be  a  police  regulation  —  a  regulation  for  ^he  protection  of 
the  public.''  It  cannot,  I  think,  be  doubted  that  the  legislature 
could  compel  the  landholder,  under  penalties,  promptly  to  repair 
his  fences,  even  where  the  destruction  is  caused  by  the  negligence 
of  the  railroad  company,  or  of  others,  leaving  him  to  his  legal 
remedy  to  recover  his  damages  from  those  ultimately  responsible. 
If  so,  they  must  have  the  same  right  to  impose  that  duty  upon 
the  railroad  company  when  the  destruction  has  been  caused  by 
their  act,  even  without  fault  or  negligence  on  their  part.  I  do 
not  understand  the  provisions  of  the  act  in  question  to  settle  the 
nltimate  responsibility  of  either  party.  That  question  does  not 
arise  in  this  case,  and  it  is  not  meant  to  express  any  opinion  upon 
it.  It  may  well  be  doubted  whether  it  would  be  in  the  power  ot 
one  legislature  by  express  contract  to  tie  the  hands  of  any  succeed- 
ing legislature  from  the  exercise  of  any  necessary  power  of  providing 
for  the  public  safety.  That  would  be  to  alienate  a  trust  confided 
to  them  for  the  public  good.  But  in  this  case  they  have  never 
undertaken  to  do  so.  It  is  urged  indeed  that  the  act  before  us  was 
not  passed  for  this  purpose,  but,  as  its  title  expresses,  "  to  provide 
for  cases  where  farmers  may  be  harmed  by  such  railroad  com- 
panies,'' and  it  is  contended  that  this  shows  conclusively  that  it  wa« 
the  design  of  the  legislature  to  impose  this  new  burden  upon  tlie 
railroad  company  for  the  benefit  of  the  landholders  and  not  for  the 
security  of  the  traveling  public.  The  title  of  an  act  since  the  first 
amendment  of  the  constitution  of  1864  must  now  be  regarded  as  u 
part  of  it,  however  it  may  have  been  before.  But  that  is  important 
rather  upon  a  question  of  construction  than  of  power.     We  cannoi 
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try  the  constitutionality  of  a  legislative  act  by  the  motives  ami 
designs  of  the  lawmaker,  however  plainly  expressed.  If  the  act 
itself  is  within  the  scope  of  their  authority  it  must  stand,  and  wc 
are  bound  to  make  it  stand  if  it  will  upon  any  intendment.  It  i.i 
its  effect,  not  its  purpose,  which  must  determine  its  validity. 
Nothing  but  a  clear  violation  of  the  constitution  —  a  clear  usurpa- 
tion of  power  prohibited — will  justify  the  judicial  department  in 
pronouncing  an  act  of  the  legislative  department  unconstitutional 

and  void. 

Judgment  qffirmed. 


Rhines'  Adm'bs,  appellants,  v.  ByAm. 

(MPenn.  St  IM.) 
Statute  of  limitations.    Attorney  —  collection  cf  biUt, 

An  attorney  gave  a  receipt  for  a  note  which  he  agreed  to  collect  In  an  action 
to  recover  for  neglecting  to  collect  the  note,  held,  that  the  statute  of  limita- 
tions did  not  begin  to  run  from  the  date  of  the  receipt,  but  from  a  reasonable 
time  afterward  for  beginning  proceedings,  and  that  seventeen  months  was 
more  than  a  reasonable  time. 

Action  by  the  administrators  of  A.  S.  Rhines,  deceased,  against 
J.  B.  Evans,  to  recover  for  the  neglect  of  defendant  to  collect  a 
note  placed  in  his  hands  for  that  purpose.  The  case  is  stated  in 
the  opinion. 

G.  It,  Jenks^  for  appellants,  cited  Zachariaa  v.  Zacharias,  1 1 
Harris,  454;  Morrison  v.  MuUin^  10  Casey,  17;  Vdnhom  v.  Scott ^ 
4  id.  317;  Foster  v.  Jack^  4  Watts,  340;  MeCoon  v.  Oalbrait/i,  5 
Casey,  295;  McDoiceU  v.  Potter,  8  Barr.  190;  Glenn  v.  CtUtle,  2 
Grant,  273;   Ca7npbeU  v.  Boggs,  12  Wright,  626. 

Agnew,  J.  On  the  10th  of  February,  1858,  J.  B.  Evans,  Esq., 
gave  his  receipt  to  A.  S.  Rhines  for  a  due-bill  on  Lukins  &  Beeson, 
of  Rochester,  Pa.,  dated  October  30,  1857,  for  $865,  for  collection. 
Evans  is  called  attorney  in  the  paper-book;  but  whether  he  is  an 
attorney-at-law  docs  not  appear,  and  is  perhaps  not  very  material. 
C(tmp}>eU  v.  Boggs^  12  Wright,  524.  So  far  as  we  learn  from  the 
paper-book,  nothing  whatever  appears  to  have  been  done  by  Evana 
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toward  the  collection  of  the  money.  It  appears,  however,  from 
the  testimony  of  Lukins,  that  there  was  an  understanding  that  the 
due-bill  might  be  renewed  in  the  following  spring  by  a  note;  and 
Lukins  <fc  Beeson  actually  gave  their  note  at  four  months,  dated 
May  13,  1858,  for  1372.30,  payable  to  the  order  of  A.  P.  Rhines  at 
tlie  Merchants'  and  Manufacturers'  Bank  of  Pittsburg.  J.  S.  Piehl, 
the  person  who  called  on  Lukins  &  Beeson  and  got  the  new  note, 
acted  without  authority,  and  did  not  surrender  the  due-bill,  for  the 
reason,  probably,  that  it  was  in  the  possession  of  Evans.  The  new 
note  was  indorsed  by  John  A.  Myler,  as  he  says,  as  an  accommo- 
dation indorser,  and  was  paid  by  Lukins  &  Beeson  at  maturity. 
Lukins  &  Beeson  considered  themselves  absolved  from  further 
liability,  and  Lukins,  who  was  examined  in  1869,  said  that  they, 
Lukins  &  Beeson,  would  take  any  legal  means  to  prevent  collec- 
tion. The  statute  of  limitations  was  then  a  protection  to  them. 
Dui-ing  all  this  time  we  hear  nothing  of  Evans,  and  of  nothing 
done  by  him  to  collect  the  due-bill.  This  action  is  assumpsit, 
brought  by  Rhines  against  Evans  on  his  undertaking  of  the  10th 
of  February,  1868,  and  was  commenced  on  the  27th  df  July,  1865. 
The  court  below  held  that  the  action  was  barred  by  the  statute  of 
limitations,  and  this  is  the  only  error  assigned.  How  the  second 
note  came  to  be  paid  at  the  bank  without  the  indorsement  of 
Rhines,  to  whose  order  it  was  drawn,  does  not  appear;  but  it  in 
presumable,  if  it  had  been  indorsed  by  him  or  by  his  authority, 
Evans  would  have  shown  it,  and  thus  absolved  himself.  As  the 
case  stands,  then,  Evans  took  no  step  whatever  to  collect  the  due 
bill  of  $365,  and  Rhines  has  lost  his  money.  Under  these  circum- 
stances, when  did  the  statute  of  limitations  begin  to  run?  All 
the  authorities  agree  in  this,  that  it  began  when  the  cause  of  action 
first  arose  —  that  is,  when  Evans  first  became  liable  to  Rhines  for 
neglecting  to  collect  the  money  ;  CampbelPs  AdrrCrs  v.  JBoggSy  12 
Wright,  524;  Dovmye  v.  Garard^  12  Harris,  52;  Morrison's 
AdnCrs  v.  MuUin,  10  Casey,  17;  Barton  v.  Dickens^  12  Wright, 
518.  But  when  did  Evans  become  liable  to  Rhines  for  a  neglect 
of  duty  ?  It  is  clear  he  did  not  at  the  date  of  the  receipt,  for 
that  would  allow  no  time  to  perform  the  duty.  Clearly  a  reason- 
able time  must  be  allowed  to  begin.  The  attorney  must  be  invested 
with  some  discretion  in  the  absence  of  peremptory  instructions. 
As  remarked  by  the  present  chief  justice,  Morriso?i^s  Administratof 
V.  MuUin,  supra^  "  to  give  eflTect  to  the  spirit  of  the  statute,  the  law 
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sometimes,  in  the  absence  of  stipulation  by  the  parties,  fixes  the 
time  when  the  cause  of  action  shall  be  taken  to  have  accrucil,  by 
th«  diligence  required  of  the  party.  When  the  time  for  doing  an 
act  necessarily  precedent  to  bringing  a  suit  is  indefinite,  it  allows 
a  reasonable  time.  When  that  reasonable  time  has  elapsed,  the 
dnty  of  diligence  begins." 

What  is  a  reasonable  time  is  a  question  most  frequently  dependent 
on  circumstances,  and  therefore  to  be  submitted  in  such  cases  to 
the  jury.  In  tlve  case  of  Livingston  v.  Coa,  6  Barr,  360,  a  suit 
against  an  attorney  for  neglect  of  duty,  six  months^  failure  to 
commence  a  suit  against  a  debtor  in  failing  circumstances  seoma 
to  have  been  held  an  unreasonable  time,  and  the  plaintiff  Cox 
recovered  against  Livingston.  And  where  the  duty  is  immediate, 
as  in  the  collection  of  money,  the  right  of  action  accrues  and  the 
statute  begins  to  run  from  the  time  of  the  attorney's  receipt  of 
the  money,  even  though  he  gives  no  notice  of  its  collection,  tlie 
law  deeming  it  gross  negligence  on  part  of  the  creditor  to  neglect 
to  make  inquiry  for  six  years,  unless  the  attorney  has  been  guilty 
of  concealment  or  of  some  act  to  put  his  client  off  his  guard. 
Such  is  the  modern  doctrine,  qualifying  and  to  some  extent  over- 
ruling McDowell  et  ux,  v.  Potter^  8  Barr,  189,  and  some  previous 
cases.  See  CampbelPa  Administrator  v.  Boggs^  12  Wright,  524; 
Downey  v.  Garard^  12  Harris,  52,  and  authorities  therein  cited. 
Tlie  same  duty  of  diligence  on  part  of  the  creditor  to  prevent  the 
bar  of  the  statute,  is  to  be  found  in  analogous  cases;  as  where  a 
call  for  installments  under  a  subscription  to  stock  is  necessary; 
Railroad  Co,  v.  Byers^  8  Casey,  22.  See  also  Morrison  v.  MttUin^ 
aujyra.  Let  us  examine,  then,  in  view  of  these  principles,  the 
facts  of  the  case  before  us.  Evans  received  the  note  for  collection 
on  the  10th  of  February,  1858,  and  this  suit  was  not  commenced 
against  him  until  seven  years  and  five  months  had  elapsed.  Was 
the  period  of  one  year  and  five  months  sufiicient  to  enable  the  court 
to  say,  as  a  matter  of  law,  that  the  delay  by  Evans  for  that  time 
to  take  any  steps  toward  collection  was  unreasonable  ?  Doubtless 
it  was  in  the  power  of  Rhines  to  show,  if  the  facts  were  so,  that 
during  this  time  Evans  had  proceeded  diligently,  and  that  the 
lack  of  diligence  occurred  afterward  during  the  period  of  the 
remaining  six  years;  or  to  show  that  Evans  had  given  him  false 
information  or  otherwise  misled  him,  and  thus  to  prevent  the  bar 
of   the  statute.      But  as  the  case  stands  before   us,  Evans  did 
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Dothing  whatever,  and  Rhines  remained  quiescent  daring  this' 
whole  period  of  seven  years  and  five  months.  Under  these  cir- 
cumstances what  was  to  be  left  to  the  jury?  There  were  no  facts, 
no  circumstances  to  enable  them  to  determine  the  reasonableness 
or  unreasonableness  of  the  delay  except  the  mere  lapse  of  time, 
and  this  was  fully  within  the  knowledge  of  the  court.  It  became, 
therefore,  a  question  of  law  for  the  court  to  decide,  and  surely 
it  is  not  a  difficult  question  to  determine,  for  no  one  could  assert 
that  it  is  reasonable  the  attorney  should  delay  seventeen  months 
without  taking  a  step;  or  that  the  creditor  should  delay  seven 
years  and  five  months  without  making  an  inquiry  or  bringing  a 
suit. 

The  plaintiff  in  error  contends  that  the  understanding  testified 
to  by  Lukins,  that  Lukins  &  Beeson  were  to  have  an  extension  of 
time  on  the  due-bill  and  the  giving  of  the  new  note  which  fell  due 
on  the  13th  September,  1868,  were  a  sufficient  excuse  for  the  delay 
until  September,  1858,  leaving  but  ten  months  intervening  before 
suit  brought,  and  that  this  is  not  an  unreasonable  time  to  delay 
before  proceeding  to  collect  the  money.  But  there  is  no  evidence 
that  the  fact  of  the  renewal  was  known  either  to  the  plaintiff  or 
the  defendant,  or  that  the  defendant  was  postponed  by  it.  Had  the 
plaintiff  consented  to  it,  that  of  itself  would  have  discharged 
the  defendant,  for  the  renewed  note  was  paid  at  maturity.  If  the 
renewed  note  had  anything  to  do  with  Evans'  delay  in  proceeding 
on  the  original  due-bill,  it  does  not  appear,  while  if  he  had  taken 
prompt  steps  the  new  note  would  have  been  discovered,  and  if 
given  by  Lukins  &  Beeson  without  the  plaintiff's  authority,  they 
could  have  been  pursued  on  the  due-bill  in  time  to  prevent  the 
claim  of  the  plaintiff  against  them  from  being  barred  by  the  statute 
of  limitations.  From  these  views  it  is  evident  that  the  judgment 
of  the  court  must  be  affirmed,  not,  however,  because  the  statute 
began  to  run  from  the  date  of  the  receipt,  but  because  the  negli- 
gence of  Evans  was  so  great,  that,  standinj^  unredeemed  by  any 
facts  or  circumstances  in  the  case,  the  court  was  bound  to  pay  to 
the  jury  that  the  period  of  delay  of  seventeen  months  was  unrea- 
sonable, and  the  statute  had  barred  the  plaintiffs  action  before  he 

begau  bis  suit. 

r^i4dg7ti€fU  affirmed. 


PENNSYLVANIA, 
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Abmstbonq  County,  appellant,  v.  Clabion  County. 

(06  Penn.  St  318. ) 
Highway — contribution  among  wrong-doer^  —  municipal  corporation. 

Where  a  person  is  injured  in  passing  over  a  defective  bridge,  which  two  cou&tiefl 
are  Jointly  bound  to  keep  in  repair,  and  recovers  Judgment  of  one  county, 
the  other  is  liable  to  contribution. 

The  rule  that  wrong-doers  cannot  have  redress  or  contribution  against  each 
other,  is  confined  to  cases  where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known  he  was  doing  an  unlawful  act. 

Action  by  the  connty  of  Aiinstrong  against  the  eonnty  of 
Clarion.     The  opinion  states  the  case. 

i^  Mechling^  G.  W.  Lathey  and  2>.  Barclay y  appellant,  cited  1 
Story's  Eq.  Jur.  §  463,  note;  1  Pars,  on  Cont.  31;  Erie  v.  SchwingUy 
10  Harris,  388;  1  Pars,  on  Cont.  37,  note  10;  Adamson  v.  JdrviSj  4 
Bing.  66;  Humphrey  Co,  v.  Armstrong^  6  P.  F.  Smith,  204; 
Wbrty  V.  JBatte^  2  C.  <&  P.  417;  HorhacKs  Administrators  v.  Elder ^ 
6  Harris,  33. 

W.  L.  Corbettj  for  appellee,  cited  MerrytoecUher  v.  Ntxan^  8  Term. 
R.  186;  Eetts  v.  Gibbins,  2  Ad.  &  Ellis,  74;  Nl  Fenn.  Railroad  y. 
Mahoneyy  7  P.  F.  Smith,  189. 

Rbad,  J.  The  bnd(]^e  across  Red  Bank  creek,  between  the  coun- 
ties of  Armstrong  and  Clarion,  at  the  place  known  as  the  Rock- 
port  Mills,  was  a  county  bridge,  maintained  and  kept  in  repair  at 
the  joint  and  equal  charge  of  both  counties.  Whilst  John  A. 
Humphreys  was  crossing  the  bridge  it  fell,  and  he  was  severely 
injured;  he  brought  suit  for  damages  against  the  county  of  Ann- 
strong;  and  on  the  trial,  uiidur  the  charge  of  the  court,  there  was 
a  verdict  for  defendant.  This  wsis  revei'sed  on  writ  of  error  (6  P. 
F.  Smith,  204),  and  upon  a  socon»l  trial  there  was  a  verdict  for  the 
plaintiff  for  $1,100  damages,  on  wliicli  judgment  was  entered. 
This  judgment,  with  interest  and  cost«,  was  paid  by  Armstrong 
county,  and  the  present  suit  is  to  recover  contribution  from  Clarion 
county.  On  the  trial  the  learned  judge  nonsuited  the  plaintiff  on 
TJie  ground  that  one  of  two  joint  wrong-doers  cannot  have  contri- 
bution from  the  other. 
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The  commissioners  of  the  two  counties  had  examined  the  bridge 
iu  the  summer,  and  ordered  some  repairs,  which  were  made.  There 
"Can  be  little  doubt  that,  morally,  Clarion  county  was  bound  to  pay 
one-half  of  the  sum  recovered  from  and  paid  by  Armstrong  county ; 
and  the  question  is,  does  not  the  law  make  the  moral  obligation  a 
l(*ga\  one  ?  Merryvseather  v.  NixaUy  8  Term.  R.  1 86,  the  leading  case 
on  the  subject,  was  of  a  joint  injury  to  real  estate,  and  for  the  joint 
■convei'sion  of  personal  property,  being  machinery  in  a  mill.  In 
Colbum  V.  PcUmore,  1  Cr.  M.  <fe  R.  V3,  the  proprietor  of  a  news- 
paper who,  for  a  libel  published  in  it,  was  subjected  to  a  criminal 
information,  convicted  and  fined,  sought  to  recover  from  his  editor, 
who  was  the  author  of  the  libel,  the  expenses  which  he  had  incurred 
by  his  misfeasance;  Lord  Lyndhurst  said:  "  I  know  of  no  case  in 
which  a  person  who  has  committed  an  act  declared  by  the  law  to 
be  criminal,  has  been  permitted  to  recover  compensation  against  a 
person  who  has  acted  jointly  with  him  in  the  commission  of  the 
crime." 

So  in  Arnold  v.  Clifford,  '2  Sum.  238,  it  was  held,  a  promise  to 
indemnify  the  publisher  of  a  libel  is  void.  "No  one,"  said  Judge 
Story,  "  ever  imagined  that  a  promise  to  pay  for  the  poisoning  of 
another  was  capable  of  being  entorcert  in  a  court  of  justice." 

In  Miller  y,  JFhnton,  11  Paige,  18,  the  wrong -doers  were  two  of 
the  officers  of  a  bank,  who  had  fraudulently  abstracted  its  funds, 
and,  of  course,  there  could  be  no  contribution  between  criminals. 
In  the  case  of  77ie  Attorney- General  v.  WUson^  4  Juris.  1174,  cited 
in  the  above  case  by  the  chancellor,  and  also  reported  in  1  Craig  <fe 
Phillips,  1,  where  it  was  contended  that  all  the  persons  charged  with 
the  breach  of  trust  should  be  made  parties,  Lord  Coitenham  said: 
"  In  cases  of  this  kind,  where  the  liability  arises  from  the  wrongful 
act  of  the^aities,  each  is  liable  for  all  the  consequences,  and  there 
is  no  contribution  between  them,  and  each  case  is  distinct,  depend- 
ing upon  the  evidence  against  each  party.  It  is,  therefore,  not 
necessary  to  make  all  parties  who  may,  more  or  less,  have  joined 
in  the  act  complained  of."  Seddon  v.  Co7inell,  10  Sim.  81,  is  to  the 
same  effect. 

In  Story  on  Part.  §  220,  after  speaking  of  the  general  rule  that 
there  is  no  contribution  between  joint  wrong-doers,  the  author  says* 
**  But  the  rule  is  to  be  understood  according  to  its  true  sense  ana 
meaning,  which  is,  Avhere  the  tort  is  a  known  meditated  wrong,  and 
not  where  the  party  is  acting  under  the  supposition  of  the  entiru 
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innocence  and  propriety  of  the  act,  and  the  tort  is  merely  one  by 
construction,  or  inference  of  law.  In  the  latter  case,  although  not 
in  the  former,  there  may  be,  and  properly  is,  a  contribution  allowed 
b}'  law  for  such  payments  and  expenses  between  constructive  wrong- 
doers, whether  partners  or  not.*^  The  case  of  Adamaon  y.  JarvU, 
cited  by  the  learned  commentators,  is  in  4  Bing.  66,  in  which  Lord 
Chief  Justice  Best,  after  noticing  Merryweather  v.  Nixan^  says: 
"  The  case  of  PhiUips  v.  Bigga^  Hard.  164  "  (which  was  on  the 
equity  side  of  the  exchequer),  ''was  never  decided;  but  the  court 
of  chancery  seemed  to  consider  the  case  of  two  sheriffs  of  Middle- 
sex, where  one  had  paid  the  damages  in  an  action  for  an  escape,  and 
9iced  the  other  for  contribiUion,  as  like  the  case  of  two  joint  obligors. 

''  From  the  inclination  of  the  court  in  this  last  case,  and  from  the 
concluding  part  of  Lord  Kbnyon's  judgment  in  Merrf/ioeather  v. 
JftoBon,  and  from  reason,  justice  and  sound  policy,  the  rule  that 
wrong-doers  cannot  have  redress  or  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known  he  was  doing  an  unlawful  act." 

In  J3etts  V.  Oihbins,  2  Ad.  &  E.  67,  Lord  Dknhan  said,  "  The 
case  of  Menytoeather  v.  Nixan,  8  T.  R.  186,  seems  to  me  to  have 
been  strained  beyond  what  the  decision  will  bear  —  the  present 
case  is  an  exception  to  the  general  rule.  The  general  rule  is,  that 
between  wrong-doers  there  is  neither  indemnity  nor  contribution. 
The  exception  is  where  the  act  is  not  clearly  illegal  in  itself, 
aod  Merrytoeather  v.  Nixan,  8  T.  R.  186,  was  only  a  refusal  of  a 
rule  nisu*^ 

"  In  Adamson  v.  Jarvis,  4  Bing.  66,  we  have  the  observations 
of  a  learned  person  familiar  with  commercial  law." 

A  promise  to  indemnify  against  an  act  not  known  to  the  pro- 
missee  at  the  time  to  be  unlawful  is  valid;  Coventry  v.  Barton^  17 
Johns.  142;  Stone  v.  Hooker^  9  Cow.  154. 

In  Pearson  v.  SkeUon,  1  Mee.  &  Wels.  604,  where  one  Htage- 
coach  proprietor  had  been  sued  for  the  negligence  of  a  driver,  and 
damages  had  been  recovered  against  him,  which  he  had  paid,  and 
he  sought  contribution  from  another  of  the  proprietors,  it  was  hold 
that  the  rule  there,  no  contribution  between  joint  tort-fo;isors, 
does  not  apply  to  a  case  where  the  party  seeking  contribution  \va» 
a  tort-feasor  only  by  inference  of  law,  but  is  confined  to  r:isoa 
where  it  must  be  presumed  that  the  party  knew  he  was  commit tin^;^ 
an  unlawful  act. 
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The  same  doctrine  was  maintained  in  WooUy  v.  Batte,  2  C.  «fe 
P.  417. 

These  cases  have  been  followed  in  this  court  in  IlorhaclCn  Admin- 
iatrators  v.  Idder^  6  Harris,  33.  "  Here,"  said  Judge  Coutler,  ".  the 
plaintiff  and  defendant  are  in  equdlijure.  The  plaintiff  has  exclr- 
sively  borne  the  burden  which  ought  to  have  been  shared  by  the 
defendant,  who  therefore  ought  to  contribute  his  share." 

"  Contribution,"  says  Lord  Chief  Baron  Eyre,  in  Dering  v.  Earl 
of  Winchdseay  1  Cox,  318,  ''is  bottomed  and  fixed  on  general 
principles  of  natural  justice,  and  does  not  spring  from  contract." 

These  principles  rule  the  case  before  us.  The  parties  plaintiff 
and  defendant  are  two  municipal  corporations,  jointly  bound  to 
keep  this  bridge  in  repair.  These  bodies  can  act  only  by  their 
legally  constituted  agents,  their  commissioners,  who  examine  the 
structure  and  order  repair  which  is  done.  They  erred  in  judgment, 
and  both  were  liable  for  the  consequences  of  that  error,  and  one 
having  paid  the  whole  of  the  damages  is  entitled  to  contribution 
from  the  other. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Qray  a  BsLLy  appellants,  y.  Scoit  and  Wnrs. 

(66Penn.8tM5.) 
Ckmtributorjf  negUgenee, 

A  boy  was  warned  off  a  gangway  because  it  was  a  passage  for  laborers  to  pass 
through  with  iron,  trucks,  wheelbarrows,  etc.  He  was  subsequently  in  the 
gangway,  when  he  was  killed  by  the  falling  of  a  car  negligently  pushed  off  a 
tramway  overhead.  Held,  that  he  was  not  guilty  of  contributory  n^ligence, 
there  being  no  reason  to  expect  danger  f)rom  the  cars  above. 

AcnoN  by  Scott  and  wife  against  Gray  &  Bell  to  recover  dam- 
ages for  the  death  of  plaintiffs'  son  by  defendants'  negligence.  It 
appeared  that  the  place  of  the  accident  was  the  yard  near  a  rolling- 
mill,  owned  and  operated  by  J.  Painter,  &  Co.,  and  in  which 
defendants  had  been  employed  in  delivering  coal  The  coal  was 
run  in  on  a  private  railroad  belonging  to  Painter,  and  whicli  the 
defendants  were  bound  to  keep  in  repair.     Underneath  this  rail- 
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road  or  tramway  was  a  passage  way,  through  which  workmen  were 
accustomed  to  pass  with  iron,  tracks,  wheelbarrows,  etc. 

PlaintiiFs'  son,  with  others,  had  been  warned  off  this  passage,  or 
gangway,  by  the  Painters,  on  account  of  the  danger  which  they 
ap|)rehended  from  the  use  of  it  by  the  workmen.  (The  Painters 
testified  that  they  had  not  thought  of  danger  from  the  cars  above.) 
On  th**  day  of  the  accident  plaintiffs'  son  was  in  the  gangway,  when 
he  was  killed  by  the  falling  of  a  car  negligently  pushed  (by  defend- 
ants) off  the  tramway  above.  The  defense  to  this  action  was,  that 
the  boy  was  guilty  of  contributory  negligence,  which  was  embodied 
in  defendants'  sixth  point,  and  which  the  court  refused. 

Verdict  for  plaintiff  for  $718.    Defendant  appealed. 

C.  S,  Fetterman^  for  appellants,  cited  Shearman  &  R.  on  Negli- 
gence, 28  and  51,  note  2;  55,  note  2;  Oakland  Railroad  Go.  v. 
Fielding,  12  Wright,  320;  Balfowrdy.  Boud,  30  Jur.  124;  Burke 
V.  Broadway  Bailroadj  49  Barb.  529. 

A.  Kerry  for  appellees,  cited  Beeves  v.  Del.  Lack.  <t  W.  Bailroad^ 
6  Casey,  454;  Broton  v.  Lynn,  7  id.  510;  Pemn.  BaUroadv.  KeUy^ 
id.  372;  Baicch  v.  Uoydy  id.  358. 

Thompson,  C.  J.  We  think  it  would  have  been  manifest  error 
had  the  learned  judge  affirmed  the  defendants'  sixth  point.  To  have 
>done  so,  would  have  been  to  impute  negligence  to  the  plaintiffs' 
■son,  in  not  regarding  a  warning  of  danger  from  a  cause  entirely 
different  from  that  by  which  he  lost  his  life.  The  Painters  warned 
the  boys,  the  deceased  and  others,  off  the  the  gangway,  because  it 
was  a  passage  for  laborers  and  workmen  to  pass  through  with  iron, 
trucks,  wheelbarrows,  etc.  ;  it  was  on  account  of  this  kind  of  use 
•of  the  passage  way  that  they  considered  it  dangerous.  Jacob 
Painter  says  he  "  did  not  expect  danger  from  whence  it  came,  but 
from  wheelbarrows,"  etc.  ;  "never  thought  of  danger  from  cars." 
The  cars  were  overhead,  and  there  was  no  possible  danger  from 
them  where  the  boy  was  killed,  unless  they  were  pitched  off  the 
tramway  and  fell  on  somebody  below.  This  was  not  anticipated 
by  the  Painters  or  anybody  else.  There  could  be  no  daager  from 
tins  source  unless  from  inevitable  accident,  recklessness  or  careless- 
ness. That  there  was  negligence  on  part  of  the  defendants  below, 
in  not  Rufiiciently  securing  their  tramway  so  as  to  stop  th«  headway 
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of  their  cars,  was  scarcely  denied,  and  that  this  was  the  occasion  of 
the  cars  going  overboard  and  killing  the  boy,  is  undeniable.  But 
because  he  was  under  the  tramway  in  the  passage  below,  it  is- 
thought  he  was  guilty  of  contributory  negligence.  He  could  not 
be  guilty  of  negligence  as  to  the  defendants,  without  there  was 
some  reason  to  expect  danger,  and  a  duty  of  care  on  his  part  in- 
relation  to  it.  There  was  ordinarily  none.  He  had  a  right,  tlicre- 
fore,  to  suppose  everything  secure  and  safely  managed  on  the  tram- 
way, and  because  it  was  not,  he  was  killed.  Precisely  the  same 
argument  could  have  been  used  if  the  boy  had  been  killed  in  that 
place  by  the  negligent  use  of  fire-arms  discharged  a  hundred  yards 
off.  If  he  had  a  moment's  leisure  to  amuse  himself  in  the  intt^im 
of  his  labor,  and  did  so  where  he  had  no  reason  to  expect  danger, 
the  fact  that  he  did  so  was,  of  itself,  no  evidence  of  negligence  on 
his  part.  We  think  that  the  plea  of  contributory  negligence  was 
not  made  out  by  the  testimony  referred  to  in  the  point,  and  the 

court  did  right  in  refusing  it. 

Jicdgment  affirrneoL 


TiLroN,  appellant,  v.  Millbb  A  Co.  ' 

(06  Penn.  St  888.) 
ChniracL    Boidence.    Sample  and  miiaUon, 

Jul  an  action  to  recover  the  purchase  money  of  an  article  made  under  contract, 
ihe  uefense  was  that  the  article  was  not  like  the  sample.  HM,  that  evidence 
was  admissible  of  the  difference  in  the  results  produced  by  the  sample  and 
the  imitation,  as  corroborative  of  their  inherent  difference. 

« 

Action  in  assumpsit  by  Miller  &  Co.  against  Tilton.  It  appeared 
that  the  defendant  wrote  to  plaintiffs  requesting  them  to  make  *'  1 ,000 
dozen  O  gns  generators,  as  per  sample,  at  two  dollars  per  dozen : 
also  tools  for  No.  1  gas  generator  burner,  as  per  sample  shown,  net 
regular  prices  for  making  tools."  Accordingly,  plaintifGs  manufac- 
tured and  delivered  a  portion  of  the  articles,  which  the  defen<lant 
would  not  accept,  alleging  that  they  were  not  like  the  contract 
sample.  This  action  was  brought  to  recover  the  value  of  the  ar^^i- 
cles  so  made  and  delivered.  The  defendant,  after  introducing  cvi 
dence  to  show  the  difference  between  the  contract  sample  and  the 
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manufactured  articles,  offered  to  show  that  the  articles  would  not 
produce  the  effects  which  the  contract  sample  would  do.  But  this 
evidence  was  rejected  by  the  court.  The  exception  to  this  luling 
is  the  principal  one  considered  in  the  case,  and  is  the  only  point 
necessary  to  an  understanding  of  the  opinion  of  the  Supreme  Court. 
Verdict  for  plaintiff;  appeal  by  defendant. 

71  SchoyeTy  and  C.  B,  M,  Smithy  for  appellant. 

• 

J.  H.  Hampton  (with  whom  was  A,  H.  MiUer)^  for  appellee,  cited 
on  the  iTth  error:  Addison  on  Contracts,  231;  OUivarU  v.  Bayky^ 
5  Ad.  <fc  Ellis,  N.  S.  288;  Chanter  v.  Hopkins^  4  M.  A  W.  399; 
Carmac  v.  Warriner^  1  C.  B.  356;  Mason  v.  Chappely  15  Grattan, 
72;  Mianer  v.  Oranger^  4  Oilman,  69;  Oetty  v.  HountreSy  2  Chan- 
dler, 28;  Brovm  v.  Murphee^  81  Miss.  91;  Kellogg  v.  Benalow,  11 
Conn.  411. 

Agnew,  J.  A  careful  examination  of  the  sixteen  errors  assigned 
to  the  charge  of  the  leai*ned  judge  of  the  district  court,  and  his 
answers  to  the  points,  brings  to  light  no  material  error  in  his  instruc- 
tion to  the  jury.  An  elaboration  of  authorities  to  a  jury  is  not  useful, 
and  sometimes  tends  to  confuse,  but  here  the  judge  so  clearly  stated 
the  points  for  the  attention  and  examination  of  the  jury,  that  it  doe^ 
not  seem  probable  they  could  have  been  misled  by  the  detailed 
reference  to  authorities.  It  is  not  necessary  that  a  judge  should 
encumber  his  charge  with  a  discussion  of  the  law,  but  rather  to  give 
definite  instructions  to  the  jury;  the  act  of  assembly  allowing  him 
to  furnish  his  reasons,  which  he  may  always  subjoin  if  explanation 
be  necessary. 

This  was  a  contract  to  make  1,000  dozen  of  gas  generators,  as  per 
sample^  at  $2  per  dozen.  The  judge  was  therefore  clearly  right  in 
instructing  the  jury  to  ascertain  first  what  was  the  contract  sample. 
There  was  evidence  tending  to  show  that  alterations  had  been  made 
in  the  sample,  at  the  reqtiest  of  the  defendant.  He  was  therefore 
right  also  in  directing  the  jury  to  ascertain  from  the  evidence 
whether  the  sample  was  so  altered,  and  if  so,  what  the  alterations 
were,  and  thus  to  arrive  at  the  true  contract  sample;  the  model  by 
which  the  plaintiffs  were  to  make  the  gas  generators  called  for  by 
their  contract.  He  was  right  in  directing  them  to  determine  «j#on 
llie  <!vidence  whether  the  gas  generators  made  by  them  for  the 
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defendant  corresponded  with  the  sample,  and  if  they  did,  the  plain- 
tiffs thereby  fulfilled  their  contract  and  were  not  responsible  for  the 
result ;  that  is,  for  the  operation  of  the  generator.  They  did  not 
contract  to  make  an  article  which  would  produce  a  certain  result, 
l>ut  only  to  make  one  to  correspond  exactly  with  the  proposed 
cii>del.  If  this  were  done  fully  and  fairly,  their  whole  duty  was 
performed,  and  they  had  a  right  to  recover  for  so  many  as  they  had 
made  and  delivered  according  to  their  contract. 

Admitting,  then,  th«  correctness  of  this  instruction,  and  that  the 
learned  judge  was  right  in  ruling  that  correspondence  between  the 
article  made  and  the  sample  was  the  true  and  only  question,  and 
that  the  maker  is  not  liable  for  the  result  expected  to  be  produced, 
was  he  right  in  his  rulings  on  the  evidence  ?  Is  there  no  difference 
between  the  liability  of  the  maker  for  this  result,  and  the  evidence 
which  the  result  affords  of  a  want  of  correspondence  between  the 
thing  made  and  the  model  ?  Clearly  there  is  a  marked  distinction 
between  the  propositions.  A  result  or  effect  produced  may  be  most 
convincing  corroborative  evidence  of  a  difference  between  the  model 
ani  the  imitation.  Especially  is  this  true  of  those  things  which  lie 
out  of  the  range  of  ordinary  observation,  and  are  known  only  to 
experts.  The  expert  may  be  called  to  prove  the  actual  difference, 
iMit  when  this  is  done,  it  does  not  follow  that  the  legal  measure  of 
iiroof  is  full.  A  fact  which  directly  proves  the  truth  of  an  asser- 
tion may  undoubtedly  be  adduced  to  corroborate  and  confirm  it. 
If  an  expert  state  a  fact  which  cannot  be  appreciated  by  ordinary 
observation,  and  state  it  to  a  body  of  unskilled  men  (such  as  a  jury 
is),  the  force  of  his  statement  depends  wholly  upon  his  skill  and  his 
credibility,  and  has  nothing  in  the  common  sense  of  the  jury  to  con- 
firm it.  When  he  declares  that  there  is  a  material  and  substantial 
difference  between  two  subjects  of  comparison,  and  if  one  of  them 
will  produce  a  desired  and  expected  effect,  and  the  other  will  not, 
why  shall  not  this  practical  test  of  the  difference,  to  wit,  the  result 
produced  by  each,  be  given  in  evidence  to  corroborate  and  confirm 
liis  statement  ?  It  is  no  answer  to  say  that  the  maker  is  not  liable 
for  the  result  of  an  article  he  makes  according  to  the  model,  for 
that  is  not  now  the  question.  The  question  is,  did  he  make  it  in 
confonnity  to  his  model,  and  clearly  its  power  to  perform  the  same 
result  as  the  model,  is  evidence  tending  to  show  he  did  so  make  it, 
while  its  want  of  power  to  do  so,  is  evidence  tending  to  prove  thb 
c<»ntrarv. 
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If  a  delicate  piece  of  mechanism,  such  as  a  watch  having  a  certain 
movement,  be  the  model,  and  can  be  shown  to  run  well,  and  if  the 
imitation  watch  be  proved  to  differ  from  the  model  in  certain 
respects,  alleged  to  be  essential  to  its  successful  operation,  why 
shall  the  party  not  be  permitted  to  show  in  corroboration  of  these 
departures  from  the  model,  that  the  imitation  watch  will  not  keep 
time,  or  will  not  run  at  all  ?  Can  anything  be  more  corroborative 
of  the  skill  and  truthfulness  of  the  witness  who  asserts  these  dif- 
ferences between  the  watches?  Such  is  l^e  precise  case  before 
us.  Here  is  a  gas  generator  intended  to  produce  a  certain  effect 
upon  a  subtle  fluid,  and  to  convert  it  into  gas  by  means  of  heat; 
an  article  unknown  to  the  jury,  peculiar  in  its  structure,  and 
whose  laws  of  action,  even  an  expert  may  find-  it  difficult  to- 
explain.  Why  should  not  the  party,  after  showing  departures  in 
fonn  and  structure  in  the  imitation  from  the  model,  be  permitted 
to  show  that  the  model  will  produce  a  certain  effect  which  the  imi- 
tation will  not?  Is  it  not  strong  evidence  that  the  differences 
pointed  out  are  real  and  substantial,  and  therefore  not  to  be  over- 
Moked  and  disregarded  by  a  jury,  who  may  not,  for  want  of  skill 
in  the  particular  matter,  be  able  to  discern  the  deviation  of  the 
imitation  from  the  sample.  The  defendant  below  made  several 
offers  of  evidence  to  prove  by  the  results  the  difference  between  the 
sample  and  the  generators  manufactured  by  the  plaintiffs,  all  of 
which  were  overruled  by  the  court  on  the  general  ground  of  incom- 
petency and  in-elevancy.  The  one  set  forth  in  the  seventeenth 
assignment  of  error  is  the  only  one  that  need  be  noticed.  The 
offer  was  to  show  by  the  witness  that  he  knew  personally  the  sample 
and  its  successful  operation,  and  then  to  show  that  the  generatoi*ft 
made  by  the  plaintiff  did  not  correspond  with  the  sample  in  manner 
or  form^  and  that  they  did  not  produce  the  results  which  the  con- 
tract sample  did.  The  court  rejected  the  latter  part  of  this  offer. 
The  defendant  not  only  offered  but  did  prove  the  former  part  of 
the  offer,  by  producing  a  sample  and  then  pointing  out  the  diffei^- 
ences  in  manner  and  form  of  that  made  by  the  plaintiffs.  The 
Whiting,  or  sample,  is  bell-mouthed  in  the  perforated  case,  the 
Miller  <fe  Co.  is  not.  In  one  the  chimney  is  movable,  and  in 
the  other  it  is  not.  In  one  the  burner  tube  is  long,  in  the  other  it 
is  short.  The  wick  tube  of  the  Miller  <fc  Co.  did  not  correspond 
with  the  wick  tube  of  the  contract  sample,  one  being  shorter  than 
the  other ;  and  an  entire  difference  in  the  mode  of  fastening  them 
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on.  The  witness  mentioned  other  differences  also.  Now,  as  the 
jnry  have  found  that  the  generators  made  by  the  plaintiffs  were 
made  according  to  the  sample,  it  is  evident  they  either  disbelieved 
this  witness,  or  supposed  the  differences  described  by  him  were 
unsubstantial  and  immaterial.  But,  suppose  the  defendants  had 
been  permitted  to  corroborate  the  testimony  of  the  witness  by 
showing  that  the  Whiting  or  sample  generator  would  perform  well 
the  intended  purpose,  and  that  the  plaintiff's  would  not,  and  failed 
to  generate  gas  for  illumination,  who  can  say  that  this  important 
corroborating  fact  would  not  have  turned  the  scale  and  caused  the 
jury  to  render  a  different  verdict  on  this  question  of  fact,  whether 
the  generators  were  really  made  alike  ?  This  refusal  of  the  court 
to  receive  the  evidence  as  offered,  was  therefore  an  error,  and  the 
judgment  is  reversed  and  a  venire  faciaa  de  novo  is  awarded. 

Judgment  reversed. 


Eincaid's  Appeal. 

(MPenn.  St  411.) 
OonttOuiiandl  law.    Cemeteries — righU  cf  ht-awnen  m. 

The  purchaser  of  a  lot  in  a  cemetery  for  "  burial  purposes  '*  does  not  take  any 
title  to  the  soil;  and  an  act  of  the  legislature,  directing  the  vacation  and  sale 
of  the  cemetery  and  the  removal  of  the  bodies,  is  not  an  unconstitutional 
InfHngement  of  his  rights. 

Bill  in  equity  by  Boyd  et  al.  against  Einoaid,  Parker  and  Van- 
kirk,  for  an  injunction.    The  opinion  states  the  case. 

Jl  F,  White  and  J.  J.  Kerr^  for  appellant,  cited  Sharpless  v. 
Mayor ^  9  Harris,  161;  CommonweaUh  Y.'Sartmany  6  id.  110;  Com' 
monvjeaUh  v.  MaxtoeUy  3  Casey,  444;  Harvey  v.  Thomae^  10  Watts, 
•8;  ComtnonweaUh  v.  Mc  Williams^  1  Jones,  70;  Coatee  v.  Mayor 
of  Neao  York^  7  Co  wen,  586;  Pittsburg  v.  Scott^  1  Barr,  320; 
Charnbers  v.  TF^,  12  Harris,  249 ;  Richards  v.  N,  Western  Churchy 
82  Barb.  42;  Price  v.  M,  JEJ.  Churchy  4  Ohio,  515;  Pittsburg  v. 
Sootty  stipra;  Norris  v.  Clijnier^  2  Barr,  284;  FuUerton  v.  McArt/ntr^ 
1  Grant,  232;  Citster  v.  ComtnonweaUh,  1  Casey,  375;  Mott  v.  Pea  ft. 
Vol.  V— 48 
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Railroad^  6  id.  0 ;  KeneoM^  Appeal^  7  icL  87 ;  OrencncaU*8  Appeal^ 
1  Wright,  95. 

H,  WoodSy  for  appellee. 

Sharswood,  J.  This  is  an  appeal  from  a  decree  awarding  a 
preliminary  injunction.  The  motion  in  the  court  below  was  upon 
a  bill  filed  and  sworn  to,  but  without  any  injunction  affidavit  or 
affidavits.  This  is  a  practice  which  ought  not  to  be  countenanced. 
The  defendant,  however,  did  not  take  any  objection  on  this  account, 
but  put  in  an  answer  under  oath.  Neither  bill  nor  answer  is  as 
full  as  it  ought  to  be ;  but  we  may  gather  from  them  enough  to 
enable  us  to  decide  this  appeal. 

It  appears  that  in  1834  "the  Methodist  Episcopal  Church  in 
the  city  of  Pittsburg"  purchased  a  piece  of  ground  for  the  pur- 
pose of  a  grave-yard,  and  that  it  was  so  dedicated  and  used.  The 
church  was  afterward  divided  into  three  separate  stations  or  con- 
gregations, and  the  trustees  of  the  original  society  conveyed  th^ 
said  lot,  in  1849,  to  them  as  tenants  in  common.  The  interest  of 
one  of  the  said  congregations  has  since  been  assigned  and  trans- 
ferred to  the  Centenary  Board  of  the  Pittsburg  Conference  of  the 
Methodist  Episcopal  Church.  It  is  not  a  matter  of  contention  but 
that  subject  to  whatever  rights  individuals  may  have  acquired  in 
the  graves  and  burial-lots,  the  title,  legal  or  equitable,  is  in  these 
parties.  It  also  appears  that  in  process  of  time  the  ground  ceased 
to  be  used  any  longer  for  interments,  and  many  of  the  bodies  had 
been  removed  to  other  cemeteries.  The  city  was  growing  and 
becoming  closely  built  around  it,  and  as  no  income  was  derived  from 
it  by  the  churches,  there  were  no  means  of  keeping  it  in  proper 
order,  and  from  its  neglected  condition  it  was  rapidly  becoming  a 
nuisance  to  the  neighborhood.  In  this  state  of  affairs  the  legisla- 
ture passed  an  act,  April  13,  1867,  Pamph.  L.  1234,  entitled  "An 
act  for  the  vacation  and  sale  of  the  Methodist  burial-ground  in  the 
city  of  Pittsburg,  and  for  removing  the  bodies  therefrom."  After 
reqiting  the  facts,  it  provided  "  that  from  and  after  the  passage  of 
this  act  it  shall  be  unlawful  to  make  interments  in  the  said  burial- 
grouiid ;  and  after  the  removal  of  the  bodies  therein,  as  provided 
tor  in  this  act,  the  same  shall  be  vacated  for  burial  purposes."  It 
proceeds  to  declare  that  the  commissioners  to  be  named  in  the  act 
should  be  authorized  to  purchase  one  or  more  suitable  lots  in  some 
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of  the  cemeteries  in  the  vicinity  of  the  city,  and  remove  thereto 
all  the  remaining  bodies  in  the  said  burial-ground,  and  have  them 
decently  interred;  and  they  shall  also  remove  and  set  up  over  the 
new  graves  the  monuments  and  tombstones  now  standing  in  the 
8aid  burial-ground  over  the  present  graves,  with  a  proviso  for  the 
publication  of  an  advertisement  of  their  intention  to  do  so.  After 
the  removal,  the  commissioners  are  to  sell  the  ground  in  such 
manner  as  they  shall  deem  most  advisable  and  most  likely  to  realize 
the  most  money;  and  the  proceeds  are  to  be  distributed  by  them: 
1st.  To  pay  the  expenses  of  removal,  including  the  cost  of  the  new 
lots.  2d.  To  compensate  the  lot-holders;  and  dd.  The  balance, 
after  defraying  other  necessary  or  incidental  expenses,  to  be 
divided  between  the  congregations  entitled  and  the  Centenary 
Board.  The  commissioners  are  authorized  to  compromise  and 
settle  with  the  lot-owners,  either  before  or  after  the  removal  of  the 
bodies,  and  if  they  cannot  agree  they  may  apply  to  the  court  of 
quarter  sessions,  who  shall  appoint  three  disinterested  persons  as 
arbitrators  to  determine  how  much,  if  anything,  shall  be  paid  to 
each  lot-owner,  and  their  award,  when  approved  by  said  court, 
shall  be  final  and  conclusive.  The  defendants  arc  the  commissioners 
appointed  by  this  act  and  a  supplement  thereto,  passed  Februai7 
14,  186S,  Pamph.  L.  167.  The  congregations  interested  ultimately, 
have  not  been  made  parties,  as  it  would  seem  that  they  ought  to 
have  been,  but  we  may  assume  that  the  act  of  assembly  was  passed 
at  their  instance.  The  allegations  of  the  bill,  that  the  defendants 
are  carrying  out  the  act  in  an  impix>per  manner,  and  not  u\  accord- 
ance with  its  directions,  are  denied  in  the  answers.  So  that  the 
only  question  is,  whether  as  to  these  complainants  the  act  is  consti- 
tutional so  far  as  it  directs  the  removal  of  the  bodies  and  of  the 
tombstones  and  monuments  to  some  other  cemeteries.  The  learned 
])re8ident  of  the  district  court  was  of  the  opinion  that  this  was  an 
unconstitutional  infringement  upon  their  rights,  and  therefore 
awarded  the  injunction. 

The  plaintiffs  may  be  divided  into  two  classes;  holders  of  certifi- 
cates and  holders  of  interment  permits.  The  certificate  set  out 
in  the  bill  states  that  the  subscriber,  in  consideration  of  tlO  paid 
by  him,  is  entitled  to  "  two  burying  lots  in  the  burying-ground  of 
said  church ; "  "  to  have  and  to  hold  the  said  lots  for  the  use  and 
pui1>o8e,  and  subject  to  the  conditions  and  regulations  mentioned 
in  the  deed  of  trust  to  the  trustees  of  said  church."    This  deed 
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of  trust  is  not  prodaced  or  annexed  to  the  bill.  We  hare  printed 
in  the  apppcndix  of  the  paper-book  of  the  appellants  the  deed  of 
Keating  and  wife  to  the  Methodist  Episcopal  Church  of  the  city 
of  Pittsburg;  but  in  this  deed  no  trustees  are  named.  It  is  a 
dii'ect  grant  to  the  church;  expresses  no  trust  —  not  even  the 
object  for  which  the  ground  was  conveyed.  The  appellants  admits 
however,  in  their  paper-book  that  the-  deed  to  the  trustees  contains 
no  conditions  or  regulations  on  the  subject.  We  will  assume  this 
to  be  so.  We  cannot,  however,  consider  the  certificate  as  evi- 
dence of  a  gi-ant  to  the  lot-holders  of  any  interest  or  title  in  the 
soil ;  and  if  this  is  so,  of  course  not  the  interment  permits.  Had 
it  been  so  intended  it  would  surely  have  contained  words  of  inherit- 
ance. Taking  it  for  a  grant,  it  is  only  for  the  life  of  the  lot-holder, 
and  at  the  very  time  it  would  be  needed  for  his  own  interment  hin 
title  would  cease.  Without  any  accompanying  conditions  and 
regulations  it  is  a  very  loose  paper.  We  hold  that  it  was  the 
grant  of  a  mere  license  or  privilege  to  make  interments  in  llie  lots* 
described,  exclusively  of  others,  as  long  as  the  ground  shouhl 
remain  "  the  burying-ground  of  the  church."  Whenever  by  law- 
ful authority  it  should  cease  to  be  a  burying-ground,  his  right  anrl 
property  would  cease.  The  lot-holder  purchased  a  license  —  notliiiig 
more — irrevocable  as  long  as  the  place  continued  a  burying-ground, 
but  giving  no  title  to  the  soil.  Whether  it  was  an  incorpovo.il 
hereditament  descendible  to  him,  or  passed  on  his  death  to  his  per- 
sonal representative,  it  is  unnecessary  to  decide.  While  the  license 
continued  he  could,  perhaps,  bring  trespass  or  case  for  any  invasion 
or  disturbance  of  it,  whether  by  the  grantors  or  by  strangers.  But 
if  in  the  course  of  time  it  should  become  necessarv  to  vacate  the 
ground  as  a  burying-ground,  all  that  he  could  claim,  in  law  or  equity, 
would  be  that  he  should  have  due  notice  and  the  oppoitunity 
afforded  to  him  of  removing  the  bodies  and  monuments  to  some 
other  place  of  his  own  selection,  or  that,  on  his  failing  to  do  so,  such 
removal  should  be  made  by  others.  He  accepted  the  grant  or 
license  subject  to  this  necessary  condition.  We  are  not  without 
decisions  in  our  sister  States  in  support  of  this  view.  In  Windt  v. 
German  Reformed  Churchy  4  Sandf.  Ch.  Rep.  471,  it  was  held  that 
the  sepulture  of  fnends  and  relations  in  a  cemetery  belonging  to  a 
religious  society  confers  no  right  or  title  upon  the  survivors,  and 
they  cannot  prevent  the  sale  of  such  cemetery  by  the  corporation 
and  the  removal  of  the  interred  remains,  when  such  removal  is  in 


JANUARY  TERM,  1870.  381 

Kincaid's  Appeal. 

other  respects  conducted  according  to  law;  and  in  that  case  the 
vice-chancellor  remarked:  "the  only  protection  afforded  to  the 
remains  of  the  dead,  interred  in  a  cemetery  of  this  description,  is  by 
the  public  laws  prohibiting  their  removal,  except  on  the  prescribed 
terms,  and  in  a  still  stronger  public  opinion.  Probably  these  fur- 
nish nil  the  protection  which  is  consistent  with  the  exigencies  of  a 
large  city,  the  population  of  which  increases  with  marvellous 
rapidity,  and  whose  wants  leave  but  little  room  for  the  remains  of 
the  dead  in  the  dense  and  crowded  haunts  and  thoroughfares  of  the 
living."  He  adds,  speaking  of  such  a  grant  or  permit:  "  It  confers 
the  privilege  of  sepulture  for  such  body  in  the  mode  used  and  per- 
mitted by  the  coq>oration,  and  the  right  to  have  the  same  remain 
undisturbed  so  long  as  the  cemetery  shall  continue  to  be  used  as 
«uch,  and  so  long  also,  if  its  use  continues,  as  such  remains  shall 
require  for  entire  deconiposition ;  and  also  the  right,  in  case  the 
cemetery  shall  be  sold  for  secular  purposes,  to  have  such  remains 
removed  and  properly  deposited  in  a  new  place  of  sepultiti'e."  In 
Jiichards  v.  The  North-  West  Protestant  Dutch  Churchy  32  Barb. 
42,  it  was  held  that  the  sale  of  a  church  vault  gave  the  right  of 
interment  in  that  particular  plat  of  ground  so  long  as  that  and  the 
contiguous  ground  continued  to  be  occupied  as  a  church-yard.  Every 
person  purchases  such  privilege  with  the  full  knowledge  and  implied 
understanding  that  change  of  circumstances  may  in  time  require 
a  change  of  location.  He  cannot,  therefore,  have  an  i/Jjunction  to 
prevent  the  disposition  of  the  soil  and  tlie  removal  of  the  remains. 
See  also  Price  v  The  Methodist  pypiscopal  Churchy  4  Ohio,  515. 
The  grant  of  a  pew  in  a  church  edifice  creates  a  kind  of  right  which 
appears  to  be  in  all  respects  analogous  to  that  of  a  burial  lot  in  a 
grave-yard.  In  regard  to  pews  there  have  been  many  more  deter- 
minations than  in  regard  to  burial  lots,  and  the  voice  of  the 
authorities  is  uniform  and  clear.  The  grant  of  a  pew  in  a  church 
edifice  ii.  perpetuity  does  not  give  to  the  pew-owner  an  absolute 
right  of  property,  as  in  a  grant  of  land  in  fee.  He  hah  a  limited 
usufnictuary  right  only.  lie  must  be  presumed,  from  the  very 
nature  of  the  subject-matter,  to  have  taken  the  grant  under  all  the 
conditions  and  limitations  incident  to  such  property.  If  the  edifice 
becomes  useless  by  dilapidation,  or  is  destroyed  by  fire  or  any  other 
casualty,  the  right  of  the  pew-owner  is  gone.  So,  if  from  age, 
-decay  or  other  injury  the  house  has  to  be» rebuilt  in  the  same  place, 
A>r  from  somo  necessary  cause  the  location  must  be  changed,  tlie 
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old  edifice  sold  and  a  new  one  erected  on  another  spot,  the  pew- 
holder  has  no  claim  either  in  law  or  equity.  It  is  said,  indeed,  in 
some  of  the  cases,  that  if  the  congregation  or  parish,  from  mere 
motives  of  convenience  or  ornament,  resolve  to  pull  down  the  old 
and  erect  a  new  church  edifice,  in  such  case  the  pew-owner  is  entitled 
to  compensation;  that  is,  the  parish  or  church  from  whom  the  grant 
is  derived  must  not  wantonly  deprive  their  gi*anteeof  the  benefit  of 
the  license  or  privilege  without  making  to  him  compensation.  But 
where  it  is  an  act  of  necessity,  required  by  the  condition  of  the 
building  or  other  imperative  exigency,  he  has  no  claim  whatever  to 
compensation.  Oay  v.  JBaker^  17  Mass.  435;  Daniel  v.  Wood^  1 
Pick.  102;  Wentworthv.  Mrst  Parish  in  Canton^  3  id.  344;  Howard 
V.  Mrst  Parish  in  North  Lridgewater^  7  id.  188;  FhsseU  v.  First 

•  

Parish  in  Boylston^  19  id.  361;  Frdigh  v.  PkUt,  5  Cow.  494; 
Voorhees  v.  I^esbyterian  Church  of  Amsterdam,  8  Barb.'  1 35 ;  S.  C. 
17  id.  103;  Jieformed  Church  in  Saicgerties^  .16  id.  237;  Cooper  v. 
The  Mrst  Piesbyterian  Church  of  Sandy  HUl,  82  id.  222 ;  Brick 
Presbyterian  Churchy  3  Edw.  Ch.  133;  Baptist  Church  in  Hartford 
V.  WithereU,  8  Paige,  296;  KeUogg  v.  Dickinson,  18  Vt.  266;  Perrin 
v.  Grange,  33  id.  101.  1  do  not  pretend  that  this  citation  exhausts 
the  oases  on  the  subject,  but  they  are  the  leading  ones.  This  court 
has  followed  this  train  of  decisions  in  Church  v.  Wdls^  Ex^rs^  1 2 
Harr.  249,  in  which  Lowbib,  J.,  said,  ^'  a  pew  right  is  not  of  such  a 
character  :&  to  |>rovt  nt  an  absolute  sale  of  the  church  edifice,  either 
by  contract  or  judicial  process;  by  itself  it  was  never  known  as  a 
subject  of  taxation ;  if  the  edifice  bums  down  the  pew  right  is  gone; 
it  does  not  prevent  the  society  from  tearing  down  and  rebuilding 
the  edifice  or  from  altering  the  whole  interior  arrangement  of  it; 
it  does  not  authorize  the  pew-holder  to  change  and  decorate  the 
pew  according  to  his  fancy,  or  to  cut  it  down  and  carry  it  away ; 
and  it  gives  him  no  right  to  the  ground  on  which  it  stands.  It  is, 
therefore,  a  right  that  is  entirely  peculiar." 

Such  being  the  restricted  and  qualified  character  of  the  rights  o( 
the  plaintiffs,  whether  as  holders  of  certificates  or  permits,  it  remains 
to  inquire  whether  the  ground  in  question  had,  by  lawful  authority, 
ceased  to  be  a  bury ing-ground ;  and  the  removal  of  the  remains  of 
the  bodies,  with  the  monuments,  to  another  place  or  places  in  like 
manner  authorized.  The  disinterment  of  a  dead  body  is  a  misde- 
meanor, and  indictable  at  common  law  as  an  offense,  '*  highly 
indecent  and  contra  bonos  mores.'*'*    King  \,  Z/ynn,  2  Term.  733; 
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CommonweaUh  y.  Cooley^  10  Pick.  37;  KanavanU^  Casey  1  GreenL 
220.  We  cannot  doubt  that  it  is  competent  for  the  legislature  to 
authorize  or  to  delegate  that  power  to  the  municipalities.  It  is  a 
police  power  necessary  to  the  public  health  and  comfort.  As  they 
can  authorize  the  removal  of  any  other  thing  which  they  may  deem 
a  nuisance,  by  a  summary  proceeding,  without  a  jury  trial,  so  they 
can  authorize  and  direct  the  removal  of  dead  bodies  from  any 
ground,  and  the  consequent  vacation  of  it  as  a  burying-ground. 
No  one  can  doubt  the  power  of  the  legislature  to  prohibit  all  future 
interments  within  the  limits  of  towns  or  cities.  In  ancient  times, 
in  Qreece  and  Rome,  such  was  the  universal  rule.  It  was  one  of 
the  laws  of  the  twelve  tables  *'  liominem  mortuum  in  urbe  ne  8^[>e^ 
lite  neve  vicinitatey  It  is  much  to  be  regretted  that  it  was  not 
adopted  as  our  policy  at  an  early  period.  This  is  no  invasion  of 
any  right  of  property.  Every  right,  from  an  absolute  ownership 
down  to  a  mere  easement,  is  purchased  and  held  subject  to  the 
restriction  that  it  shall  be  so  exercised  as  not  to  injure  others. 
Though  at  the  time  it  may  be  remote  and  inoffensive,  the  purchaser 
is  bound  to  know,  at  his  peril,  that  it  may  become  otherwise,  by 
the  residence  of  many  people  in  its  vicinity,  and  that  it  must  yield 
to  laws  for  the  suppression  of  nuisances.  If  conditions  or  covenants^ 
appropriating  land  to  some  particular  use,  could  prevent  the  legisla- 
ture from  afterward  declaring  that  use  unlawful,  legislative  powers 
necessary  to  the  comfort  and  preservation  of  populous  communi 
ties  might  be  frittered  away  into  perfect  insignificance.  If  a  man 
were  to  purchase  a  building  upon  i;ondition  that  it  should  only  be 
used  for  the  storing  of  gunpowder  —  though  perfectly  lawful  at  the 
time — if  the  legislature  made  it  unlawful,  his  property  would 
become  valueless;  yet  it  would  hardly  be  pretended  that  he  would 
have  any  right  to  compensation  as  for  property  taken  for  public 
use.  So  the  holder  of  a  burial  lot,  in  which,  as  yet,  no  interments 
have  been  made,  who  has  purchased  and  paid  for  it  under  the 
restriction  that  it  shall  be  used  for  no  other  purpose,  by  the  pass- 
a^f  of  a  law  making  such  interments  unlawful,  loses  all  use  of  the 
lot.  Vet  he  has  no  claim  for  compensation,  for  it  cannot  be  said  in 
uiiy  sense  that  his  property  has  been  taken  for  public  use.  The 
State  has  the  unquestionable  right  to  regulate  the  use  of  all  pro- 
perty for  the  public  good.  Therefore,  a  statute  authorizing  the 
hnrUor  master  of  New  York  to  regulate  and  station  vesssels  in  the 
Kast  and  North  rivers,  was  held  to  extend  to  the  wharves  of  pr2\ate 
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owners,  and  that  it  was  not  unconstitutional  as  interfering  with 
private  property.  VanderbiU  v.  Adams^  7  Cow.  349.  Where  the 
corporation  of  the  city  of  New  York  had  conveyed  to  a  religious 
society  a  piece  of  ground  for  burial  purposes,  with  a  covenant  for 
quiet  enjoyment,  and  afterward,  in  pursuance  of  authority  vested 
in  them,  prohibited  all  future  interments,  it  was  held  that  the 
covenant  no  longer  existed.  When  one  covenants  not  to  do  a 
thing  which  it  is  lawful  for  him  to  doj  and  an  act  of  the  legisla- 
ture comes  afterward  and  compels  him  to  do  it,  the  act  repeals  the 
covenant.  Brick  Presbyterian  Ghunfih  v.  The  Way  or ^  etc.^  of  New 
Yorky  5  Cow.  678.  It  has,  accordingly,  been  always  maintained 
that  such  laws  and  ordinances,  as  applicable  to  existing  burial- 
grounds,  are  constitutional  and  valid.  Goates  v.  The  3fayov,  etc.^ 
of  New  Yorky  1  Cow.  585;  City  Council  of  Charleatoton  v.  The 
Wentworth  First  Baptist  Churchy  4  Strob.  Law  Rep.  306.  If,  upon 
the  principles  thus  stated,  the  constitutionality  of  this  exercise  of 
legislative  power  is  unquestionable,  ought  it  to  be  doubted  for  a 
moment  that  they  can  proceed  a  step  further  and  declare  a  burying- 
ground  to  be  vacated  as  such,  and  authorize  and  direct  the  removal 
of  the  bodies  therefrom  ?  As  to  those  recently  interred,  the  neces- 
sity, with  a  view  to  public  health  and  comfort,  of  removing  them 
is  as  apparent  as  the  prohibition  of  future  interments.  With  those 
which  have  become  entirely  decomposed,  leaving  only  the  bones, 
tliat  necessity  may  not  be  so  urgent,  but  of  that  the  legislature  are 
tlio  exclusive  judges.  They  may  direct  the  removal  in  such  man- 
ner and  upon  such  terms  as  to  them  may  seem  wisest  and  best  — 
having  due  regard  to  that  feeling  of  reverence  and  attachment 
which  all  men  naturally  have  to  the  spot  where  the  ashes  of  their 
departed  ancestors  and  friends  repose,  and  the  strong  desire  that, 
if  possible,  they  should  not  be  disturbed.  Even  these  feelings,  how- 
ever, must  yield  to  the  higher  consideration  of  the  public  good. 

We  have  como,  then,  to  the  conclusion  that  the  act  of  assembly 
of  April  13,  1867,  was  constitutional  and  valid,  and  that  the  pre- 
liminary injunction  below  ought  not  to  have  been  awarded. 

Decree  reversed,  and  record  remitted  for  farther  proceedings. 
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JoNBS,  appellant,  v.  Waoneb. 

(06  Penn.  St.  4S9.) 
Support  of  S&U  owr  Mines, 

By  a  decree  in  partition  the  sarface  of  an  estate  containing  a  coal  deposit  was 
severed  from  the  underlying  mineral,  and  the  parts  were  allotted  to  different 
heirs  without  limitation.  Held,  that  the  mineral-owner  was  liable  to  the 
surface-owner  for  lijury  to  buildings,  etc.,  upon  the  surface,  caused  by  not 
leaving  proper  supports  in  mming  the  coal.  In  such  a  case  all  the  coal 
belongs  to  the  mineral-owner,  bat  the  maxim  9ie  uUre  tuo  ut  (Uienum  non 
laedas  applies. 

Action  on  the  case  by  Wagner  against  Jones.     The  opinion 


sufficiently  states  the  case. 


3f.  W.  AchesoTiy  for  appellant,  cited  Smart  y.  Morton^  30  Eng. 
Law  &  Eq.,  385;  RowbotJiam  v.  Wilson^  8  H.  of  L.  348;  CaldtoeU 
V.  FvUoriy  1  Casey,  475;  Sheppard's  Touchstone,  ch.  5,  p.  89; 
Clement  v.  Youngman^  4  Wright,  341;  Brown  v.  Corey ^  ^  id.  495; 
Penn.  Salt  Co.  v.  Neel^  4  P.  F.  Smith,  9;  Whitaker  v.  Brovm^  10 
Wright,  197;  Thimer  v.  Reynolds^  11  Harris,  199;  Irwin  v.  Covode, 
12  id.  167;  JRatclifr.  Mayor  of  BrooUyn^  4  Comst.  195;  Clarh 
V.  Foot,  8  Johns.  421;  Frankford  db  B.  T.  Co.  v.  TJie  Phila.  d  T. 
Railroad^  4  P.  F.  Smith,  345;  Panton  v.  Holland^  17  Johns.  92; 
Rockwood  V.  Wilson,  11  Gush.  221;  Bentz  v.  Armstrong,  8  W.  A 
S.  40 ;  Haldeman  v.  Bruckhart,  9  Wright,  614 ;  Wheatley  v.  Baugh, 
1  Casey,  528;  Smith  v.  Kenrick,  7  Mann.  G.  &  S.  515;  1  Greenlf. 
Ev.  §§  292,  294;  2  Parsons  on  Cont.  49;  Bwight  v.  Whitney,  15 
l*ick.  179;  StvUz  v.  Dickey,  5  Binn.  285;  Aughinbaugh  v.  Coppen- 
heffer,  5  P.  F.  Smith,  347;  Taylor's  Land.  &  Ten.  §§  350,  538,  554; 
Van  Ness  v.  Pacard,  2  Pet  137;  McCtdlough  v.  Irviney  1  Harris, 
438;  Washbume  on  Easements,  441,  e^  seq. 

S.  M.  Raymond  and  (7.  B,  M.  Smith,  for  appellee,  cited  Wash- 
bume on  Easements,  16,  17;  Kieffer  v.  Imhoff,  2  Casey,  438; 
Stoever  v.  Whitman,  6  Binn.  416;  Rapp  v.  Palmer,  3  Watts,  179; 
NewboldY.  Wright,  4  Rawle,  212;  Coxe  v.  Heisley,  7  Harris,  243; 
Foley  V.  Mason,  6  Md.  37;  Jordan  v.  Meredith,  3  Yeates,  318; 
Henry  v.  Risk,  1  Dal.  265;  Frith  v.  Barker,  2  Johns.  327 ;  Brown 
V.  Jackson,  2  Wash.  C.  C.  24;  Holmes  v.  Johnson,  6  Wright,  160; 

Vol,  v.— 49 
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Humphries  v.  Brogden^  1  Eng.  L.  <fe  £.  241 ;  Harris  v.  Eyding^  5 
M.  <fc  W.  60;  The  Earl  of  Glasgow  v.  The  HAG.  Alum  Co.^  8 
EDg.  L.  &  E.  13;  Farrandy.  MarshaUy  19  Barb.  380;  Hichardson 
V.  F^mo^i^  (7.  Railroad^  26  Vt.  465. 

Thompson,  C.  J.  The  piece  of  ground  out  of  which  the  con- 
troversy in  this  case  has  arisen,  formerly  belonged  to  John  Orrasby's 
estate,  and  in  the  partition  of  that  estate  in  November,  1855,  the 
minerals  in  and  the  surface  of  the  land  were  separated  and  made 
to  constitute  two  separate  and  distinct  properties  or  estates,  with- 
out any  restriction,  limitation  or  servitude  imposed  on  either,  and 
were  so  allotted  among  two  of  Ormsby's  heirs.  The  plaintiff  claims 
title  to  the  surface  through  the  heir  towhom  it  was  allotted,  and  so 
do  the  defendants  to  the  minerals -from  another  heir  to  whom  they 
were  allotted. 

The  question  in  the  court  below  and  here  is,  whether  the  latter 
have,  by  their  unrestricted  title,  the  right  to  mine  and  take  out  all 
the  coal  underlying  the  surface,  without  liability  for  injury  thereto, 
or  to  buildings  and  improvements  thereupon  by  subsidence  or  other- 
wise. The  learned  judge  below  resei*ved  the  point  and  submitted 
to  the  jury  the  question  of  injury;  to  what  amount,  and  whether  it 
arose  from  unskillful  or  negligent  mining  in  not  leaving  sufficient 
pillara  or  props  in  the  mine  to  sustain  intact  the  surface.  On 
this  question  the  jury  found  for  the  plaintiff,  and  at  a  subsequent 
day  the  court  ruled  the  reserved  question  also  in  his  favor,  and 
entered  judgment  on  the  verdict.  From  this  statement  it  will 
appear  that  the  only  negligence  or  unskillfulness  at  all  attributable 
to  the  defendants,  if  any,  arose  from  not  leaving  sufficient  pillars 
of  coal  or  suppuils  to  sustain  the  surface,  and  this  they  undoubtedly 
did  not,  most  probably  under  the  belief  that  all  the  coals  in  the 
mine  belonged  to  them  by  virtue  of  their  purchase  and  title.  This 
was  certainly  true  with  the  exposition  of  such  a  right  given  by 
Baron  Parke,  in  Harris  v.  Rgding,  5  M.  <fe  W.  60:  "I  do  not 
mean  to  say,"  observed  that  able  judge,  "that  all  the  coal  does 
not  belong  to  the  defendants,  but  theg  cannot  get  it  toithouf  leaving 
proper  siipports^ 

The  right  of  supports,  ex  jure  urUurce^  which  the  owner  of  the 
soil  is  entitled  to  receive  from  the  minerals  underneath,  has,  within 
comparatively  a  few  years,  received  much  attention  in  the  c(  arts  in 
England,  and  the  rule  deducible  from  the  eases  in  all  the  court Sj 
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the  house  of  lords,  exchequer  and  Queen's  bench,  is,  that  where 
there  is  no  restriction  or  contract  to  the  contrary,  the  subtcTanean 
or  mining  property  is  subservient  to  tlic  sui-face  to  the  extent  of 
sufficient  supports  to  sustain  the  latter,  or  in  default,  there  is 
liability  to  damages  by  the  owners  or  workera  of  the  former  foi 
any  injuiy  consequent  thereon  to  the  latter.  This  is  fully  supported 
by  Harris  v.  Rydingy  5  M.  &  W.  supra,  determined  at  easter  term, 
1839,  in  the  exchequer;  Humphries  v.  Brogden,  1  Eng.  Law  &  Eq. 
25 1  (1850),  in  the  queen's  bench,  before  Lord  Campbell,  chief  justice, 
and  PATTBsoy,  Golekidgb  and  Erle,  J  J.  The  whole  question  was 
there  discussed  most  learnedly  and  ably  by  the  lord  chief  justice,  and 
the  sam^  result  arrived  at  as  had  been  in  the  court  of  exchequer, 
supra^  and  in  the  case  of  T/ie  .Earl  of  Glasgow  v.  The  Hurlet  Alum 
Co,y  house  of  lords  in  1850, 8  Eng.  Law  &  £q.  13.  There  are  many 
other  cases  referred  to  in  the  English  courts  to  the  same  effect,  by 
Rogers  on  Mining,  p.  455,  et  seq.  Among  them  are  Roiobotham  v. 
Wilsoriy  8  H.  L.  Ca.  348;  Pennington  v.  Gallardy  9  Exch.  1,  for 
the  principle  stated  by  the  learned  author  at  page  467:  "That  if 
an  owner  of  lands  grant  a  lease  of  the  minerals  beneath  the  surface 
with  power  to  work  antl  get  them  in  the  most  general  terms,  still 
the  lessee  must  leave  a  reasonable  support-  for  the  surface,  and  so 
convei*sely,  where  the  minerals  are  demised  and  the  surface  i.o 
retained  by  the  lessor,  there  arises  a  prima  facie  inference  at  c<  m 
mon  law,  upon  every  such  demise,  that  the  lessor  is  demising  i\u  ni 
ill  such  a  manner  as  is  consistent  with  the  retention  by  himself  of 
his  own  right  of  support.*''  These  citations  prove  two  things,  viz.: 
that  the  owner  of  a  mineral  estate,  if  the  law  be  not  controlled  by 
the  conveyance,  owes  a  servitude  to  the  superincumbent  estate,  of 
sufficient  supports;  consequently  the  failui*e  to  do  so  is  negligence, 
and  so  may  be  declared  upon.    Humphries  v.  JBrogden,  sik[yra, 

A  usage  to  mine  without  the  observance  of  this  duty  by  defend- 
ants, must  have  been  so  ancient  and  uniform  in  the  region  in  which 
the  property  is  situated,  as  to  amount  to  a  custom  or  usage  capable 
of  controlling  the  rule  of  the  common  law  cited  above,  a*id  of 
becoming  the  law  itself.  One  element  of  such  a  custom  would  be, 
that  it  is  so  a^lcient  "  that  the  memory  of  man  runneth  not  to  the 
contrary."  This  could  not  be,  and  was  hardly  pretended  of  the 
locality  in  question.  Nor  is  it  likely  that  in  a  business  like  minins]; 
bituminous  coal,  found  only  in  the  western  counties  of  the  St:»le, 
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there  ever  was  any  rule  there  other  than  that  which  would  result 
from  convenience. 

As  to  the  house  in  question  damaged,  it  undoubtedly  had  a  right 
to  supports  as  incident  to  the  ground  on  which  it  stood.  What 
might  be  the  consequence  of  building  in  an  unreasonable  manner, 
taking  into  view  the  mining  rights  beneath,  on  a  question  of  tho 
nufficiency  of  the  supports,  does  not  arise  in  this  case  and  need  not 
be  decided. 

We  have  no  case  strictly  of  authority  in  our  books,  nor  do  I  find 
any  in  the  books  of  our  sister  States.  In  most  of  them  but  little 
subterranean  mining  exists,  and  in  others  the  question  has  not 
presented  itself  for  adjudication.  In  none  of  the  cases  cited  by  the 
learned  counsel  from  our  State  reports,  is  the  question  decided 
or  intentionally  touched;  we  therefore  must  rule  the  point  for 
ourselves  for  the  first  time.  The  English  cases  referred  to,  and 
others  which  might  be  referred  to,  emanate  from  great  ability, 
and  from  a  country  in  which  mining,  its  consequences  and  effects, 
are  more  practical,  and  the  experience  greater,  than  in  any  other 
country  of  which  we  possess  any  knowledge.  We  think  it  safe, 
therefore,  to  follow  its  lead  in  this  mattef,  and  hold  that  in  the 
-case  in  hand,  the  recovery  was  right,  predicated  as  it  was  of  tho 
want  of  sufficient  supports  in  the  mine  lo  prevent  the  plaintiff's 
ground,  house  and  orchard  from  injury,  by  subsiding  into  the 
cavity  made  in  the  earth  by  the  removal  of  the  coal.  The  upper 
and  undergound  estates  being  several,  they  are  governed  by  the 
ftame  maxim  which  limits  the  use  of  property  otherwise  situated, 
sic  utere  tuo  ut  cUienum  non  Imdaa,  We  have  no  doubt  but  all 
the  evils  deprecated  by  the  adoption  of  this  rule  will  disappear 
under  regulations  adapted  to  each  case  of  severance  of  the  soil 
from  the  minerals.  Contract  may  devote  the  whole  minerals  to  the 
enjoyment  of  the  purchaser,  without  supports,  if  the  parties  choose. 
If  not,  the  loss  by  maintaining  pillars  or  putting  in  props  will 
necessarily  come  out  of  the  value  of  the  mineral  estate.  If  at 
any  time  the  public  necessities  may  demand  the  pillars  to  be 
removed  for  fuel,  we  may  safely  assume  that  the  same  necessity 
will  provide  some  rule  which  will  be  satisfactory  in  such  a  crisis. 
We  think  the  case  was  well  decided  below,  and  that  the  judgment 
CQust  be  affirmed. 

JudgmerU  affirmed. 
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HoMANy  appellant,  y.  Stanlbt* 

( 66  Penn.  St.  464.  ) 

Betpondeat  auperiar,    Exca/oatums  —  UabUiUy  cf  lot  ownars. 

The  owner  of  a  city  lot,  having  detormined  to  build,  let  parts  of  the  work  to 
different  persons  —  to  one,  the  excavation,  to  another,  the  stone-work,  to 
another,  the  superstructure ;  while  himself  delivered  stone,  lime  and  sand. 
Eeld,  that  the  owner,  and  not  the  contractors,  was  responsible  for  an  injury 
to  a  traveler,  caused  by  the  excavation  being  insufficiently  guarded. 

AcnoN  on  the  case  by  Stanley  against  Homan.  On  the  10th  of 
May,  1869,  in  the  night-time,  the  plaintiff  fell  into  an  ezcaYation 
ait  the  comer  of  Fourteenth  and  Carson  streets,  Birmingham,  and 
Bostamed  injuries  of  a  Yery  serious  character,  for  which  he  seeks  to 
recover  damages  against  the  defendant,  the  owner  of  the  premises, 
on  the  ground  that  he  was  guilty  of  negligence  in  not  having  a 
sufficient  guard  or  barrier  aix>und  the  excavation. 

It  appeared  in  evidence,  and  was  not  controverted,  that  the 
defendant  was  the  owner  of  the  corner  lot;  that  having  detennined 
to  improve  it,  he  employed  the  borough  regulator  to  designate  the 
lines  of  the  foundation  and  set  in  the  pins ;  that  he  contracted  with 
Christian  Homberg  to  make  the  excavation  for  the  cellar,  and  also 
for  a  coal- vault  under  the  side- walk,  adjoining  on  Fourteenth  street, 
at  40  cents  per  cubic  yard;  the  latter  furnishing  his  own  horses 
and  carts,  and  employing  his  assistants,  and  disposing  of  the  earth 
for  his  own  benefit;  that  he  contracted  with  Joseph  Brown  for  the 
masonry  at  $1  and  $1.10  per  perch;  the  defendant  finding  the 
materials,  viz.,  stone,  lime  and  sand,  and  delivering  the  same  on 
the  ground;  and  that  he  also  contracted  with  William  Kline  for 
the  superstructure,  including  the  belt  course ;  that  the  defendant, 
as  the  excavation  and  mason  work  progressed,  visited  it  from  time 
to  time,  and  on  one  occasion  complained  to  Homberg  that  he  was 
not  pushing  the  work  of  excavation  fast  enough,  and  threaten cnl 
to  take  it  out  of  his  hands  and  employ  some  one  else  to  finish  it. 
It  also  appeard  in  evidence  that  the  defendant  had  teams  employed 
delivering  the  stone  at  a  stipulated  price  per  perch,  and  the  sand 
and  lime  by  the  bushel. 

While  the  excavation  and  the  mason  work  were  both  progressing 
under  these  contracts,  and  the  former  nearly  completed,  the  plaintiff, 
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ill  tlie  nigbt-time,  fell  into  the  excavation  and  received  the  injurief 
c(»inplained  of. 

Tlie  grounds  of  defense,  mainly  relied  upon  by  tbe  defendant, 
were:  — 

1  St.  That  BufEcient  gnards  or  barriers  were  placed  around  the 
work  by  those  in  charge  of  it. 

2d.  That  the  plaintiff  was  a  trespasser  on  defendant's  lot,  and  fell 
thence  into  the  excavation. 

:)d.  That  the  plaintiff  himself  was  guilty  of  negligence,  which 
materially  contributed  to  his  injury ;  and 

4th.  That  under  the  contracts  in  evidence,  it  was  the  duty  of  the 
contractors,  and  not  of  the  defendant,  to  erect  and  maintain  a 
suitable  guard  or  barrier  around  the  excavation. 

As  to  the  first  three  grounds  of  defense,  the  facts  on  which  they 
were  based  were  submitted  to  the  jury,  and  they  found  against  the 
defendant. 

As  to  the  remaining  ground  of  defense,  the  court  reserved  the 
question  of  law  raised  by  the  facts ;  and  subsequently  judgment 
was  rendered  in  favor  of  the  plaintiff.  The  case  was  then  appealed 
by  defendant. 

A,  M.  Brown^  for  appellant,  cited  PainJUr  v.  PiUaburg^  10  Wright, 
213  •  A  "€»  V.  WiOardy  1  P.  F.  Smith,  874;  Huni  v.  Pmn.  Railroad 
Co.y  1  id.  475;  Sherman  <fe  Redfield  on  Negligence,  §§  77,  80. 

Miller  it  McBride^  for  appellee,  cited  AUen  v.  WtUardy  supra ; 
Sherman  <fe  Redfield  on  Negligence,  §  83;  Buffalo  v.  jBaUotoar/y  7 
N.  Y.  493;  Starrs  v.  Viica,  17  id.  104;  Congreve  v.  Smithy  18  id, 
79;  Creed  v.  Hartinan^  29  id.  26;  Chicago  v.  Bobbins^  2  Black,  418. 

RjSAD,  J.  This  was  an  action  against  an  owner  of  premises  on 
which  he  was  building  a  house,  for  negligence  in  leaving  an  exca- 
vation or  cellar  without  a  sufficient  guard  or  barrier  to  prevent 
plaintiff  from  falling  therein. 

The  jury  found,  Ist,  that  sufficient  guards  or  barriers  were  not 
placed  around  the  work  by  those  in  charge  of  it ;  2d,  that  the 
plaintiff  was  not  a  trespasser  on  defendant's  lot,  and  fell  thence  into 
iho  excavation  ;  and,  ;5d,  that  the  plaintiff  himself  was  not  guilty 
of  any  negligence  which  contributed  to  his  injury.  This  left  but 
one  question,  which  was  referred  by  the  court,  whether,  under  the 
admitted  facts,  the  defendant  was  liable  for  the  injury. 
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The  facts  on  this  point  were  stated  by  the  court:  *' Those  facts 
in  regard  to  the  contracts  are  admitted,  and  bi/  consent  of  counsel 
we  will  reserve  the  question  of  defendant's  liability  arising  from 
these  facts,  and  for  the  present  instruct  you  pro  format  that  there 
is  nothing  in  these  facts  as  to  the  contracts  for  excavation  and 
mason  work,  that  will  exempt  the  defendant  from  liability  in  this 
case." 

Whether  the  reservation  is  in  the  best  form  is  now  immaterial,  as 
it  was  done  by  consent  of  counsel,  and  no  objection  was  suggested 
here.  The  learned  judge,  in  a  very  able  opinion  which  renders 
unnecessary  any  further  exposition,  holding  the  defendant  liable, 
ordered  judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  amount  found  by  the  jury. 

The  owner  is  undoubtedly,  legally  and  morally,  liable  for  such 
negligence,  unless  he  can  shift  the  responsibility  clearly  upon  some 
one  else,  and  this  is  necessary  for  the  safety  of  our  feUow-citizens, 
particularly  in  populous  places.  In  the  present  case  he  has  not 
shifted  the  responsibility,  and  he  is  therefore  liable. 

An  owner  who  excavates  a  cellar,  and  carries  the  excavation  to 
the  curbstone  for  the  purpose  of  constructing  a  coal-vault  under 
the  sidewalk,  is  bound  by  his  duty  to  the  public  to  have  it  securely 
Cenced.  This  is  the  more  necessary,  as  the  excavation  for  the  coal- 
vault  is  in  the  public  street. 

Judgment  affirmed. 

NoTX.— The  following  Is  the  opinion  of  Jndg«  Stbbsitt,  rafened  to  in  the  opinion  of  the 
lupreme  ooart— Bbp. 

The  question  is,  what  was  the  duty  of  the  defendant  under  the 
admitted  facts?  Was  it  his  duty  to  see  that  sufficient  guards 
were  placed  around  the  excavation,  or  was  this  duty  devolved  on 
the  contractors  or  either  of  them  ?  If  it  was  the  defendant's  duty, 
then  under  the  other  facts  of  the  case,  as  settled  by  the  verdict, 
he  is  liable,  and  the  plaintiff  is  entitled  to  judgment  on  the  verdict. 
In  this  connection  it  should  be  observed  that  there  was  no  direct 
testimony  as  to  whether  the  defendant  had  a  license  or  permit  from 
the  borough  authorities  to  excavate  the  sidewalk  for  the  purpose 
of  constructing  a  coal-vault.  It  was  not  made  a  question  on  the 
trial,  and  it  has  been  assumed,  and  we  think  properly,  too,  that  he 
had  their  consent.  This  may  be  fairly  inferred  from  the  evidence  as 
to  the  employment  of  the  borough  regulator  to  mark  the  lines  and 
sot  in  the  pins.     Of  course^  if  the  defendant  caused  the  sidewalk 
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to  be  excavated  without  permission  of  the  borough  authorities,  he 
could  not  by  any  contract  evade  liability  to  any  one  injured  by 
falling  into  the  excavation.  But  we  treat  the  case  as  though  ne 
had  permission  and  the  work  was  lawful. 

In  our  leading  case,  Fainter  v.  Tlie  City  of  Pittsburg j  10 
Wright,  213,  it  was  held  that  the  city  was  not  responsible  for  an 
injury  occasioned  by  the  negligence  of  her  contractors  or  of  their 
employes;  that  the  remedy  was  against  the  contractors  alone. 
*  *  *  The  doctrine  of  the  case  has  since  been  recognized  witli 
approval  in  several  cases,  the  latest  of  which  is  Allen  v.  WiUard^  7, 
P.  F.  Smith,  374,  in  which  Mr.  Justice  Agnew  says:  "The  prin- 
ciple to  be  extracted  from  the  cases  is  said  to  be  that  a  person, 
natural  or  artificial,  is  not  bound  for  the  negligence  of  another, 
unless  the  relation  of  master  and  servant,  or  principal,  or  agent, 
exist  between  them;  and  that  when  an  injury  is  done  by  a  person 
exercising  an  independent  employment,  the  party  employing  him  is 
not  responsible  to  the  person  injured.  This  doctrine,"  he  further 
says,  "is  applicable  only  to  causes  where  the  purpose  of  the  con- 
tract is  entirely  lawful,  and  where  the  owner  of  the  property  on 
which  it  is  to  be  executed  can  lawfully  commit  its  execution  to 
othera  There  are  cases  where  responsibility  cannot  be  thrown  off 
through  the  employment  of  another  to  execute  the  work  by  con- 
tract; as  where  a  contractor  is  employed  to  dig  a  trench  in  a  public 
street  without  any  authority  in  the  employer  himself  to  break 
ground.  For  does  the  principle  extend  to  cases  where  the  employer 
of  the  contractor  has  not  relinquished  his  control  over  the  work  to 
be  done,  and  still  continues  liable  for  his  duty  to  others  in  respect 
to  it  ?" 

Does  the  case  before  us  fall  within  the  principle  of  these  adjudi- 
cated cases,  or  is  it  distinguishable  from  them?  In  the  case  of 
Painter  v.  The  City  of  Pittsburg^  the  contract  embraced  the  entire 
work.  The  city  had  nothing  whatever  to  do  with  it,  either  in  fur- 
nishing material  or  otherwise,  except  to  see  that  the  work  was  done 
to  the  satisfaction  of  the  recording  regulator.  The  contract  in 
Allen  V.  Willard  was  similar  in  terms.  In  the  case  before  us,  dif- 
ferent parts  of  the  work  were  let  to  different  persons;  to  one 
the  excavation;  to  another  the  stone-work;  and  to  another  the 
Buperatructure;  while  the  defendant  himself  had  teams  employed 
in  delivering  stone,  lime  and  sand  on  the  ground.  The  fact  that 
iheoe  materials  were  delivered  at  a  stipulated  price,  would  not 
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affect  the  relation  of  the  parties.    The  defendant  still  retained  con- 
trol over  them. 

The  question  is  whether  the  facts  as  to  the  letting  of  the  work  by 
the  defendant  are  sufficient  to  take  it  out  of  his  control  and  cast 
the  responsibility  entirely  upon  the  contractors. 

In  populous  cities  and  towns,  where  the  lives  of  many  may  be 
endangered  by  excavations  and  improvements,  it  is  of  the  highest 
importance  and  public  policy  requires  that  the  duty  of  providing 
adequate  protection  to  the  public  should  not  be  lightly  cast  upon 
irresponsible  or  transient  persons.  In  all  cases  it  is  prima  facie  the 
duty  of  the  owner  of  property  on  which  improvements  are  being 
made  to  afford  this  protection,  and  the  responsibility  being  thus  cast 
upon  him,  nothing  short  of  clear  and  satisfactory  proof  should  poi- 
mit  him  to  transfer  it  to  others.  It  should  be  clearly  shown  that 
the  control  of  the  work  was  relinquished  by  the  owner,  and  by 
contract  committed  to  others.  Where,  as  in  the  cases  cited,  the 
owner  contracts  for  the  entire  work,  in  all  its  details,  it  is  very 
manifest  that  this  implies  a  relinquishment  of  his  control  over  it, 
and  devolves  on  the  contractor  the  duty  which  would  otherwise 
attach  to  himself.  But  where  the  work  is  split  up  in  different  coti- 
tracts,  and  the  owner  undertakes,  as  in  the  present  case,  to  supply 
one  of  the  contractors  with  materials  to  be  used  in  the  execution  of 
his  contract,  and  no  provision  is  made  for  the  supervision  of  tlie 
work  or  the  erection  and  maintenance  of  guards  around  it,  we  are 
justified  in  drawing  the  inference  that  the  owner  retained  the 
supervision;  and  that  his  duty  to  protect  the  public  has  not  been 
devolved  on  others.  There  is  certainly  no  hardship  in  holding  the 
owner  to  this  measure  of  responsibility,  and  it  appears  to  us  that 
nothing  short  of  it  will  satisfy  the  demands  of  sound  public  policy. 

In  the  present  case,  nothing  appears  in  the  contracts  as  to  tlie 
supervision  of  the  work,  or  the  duty  of  placing  guards  around  it, 
and  it  is  not  unfair  to  the  defendant  to  infer  that  he  reserved  these 
to  himself.  Under  the  admitted  facts  we  are  of  opinion  that  the 
duty  of  erecting  and  maintaining  a  stifficient  barrier  around  tlie 
excavation  was  not  shifted  from  the  defendant  to  the  contractoi-s, 
or  either  of  them.  He  had,  to  a  certain  extent  at  least,  a  control 
over  the  work.  He  had  teams  employed  delivering  materials  foi 
the  mason  work,  and  on  one  occasion,  at  least,  he  claimed  and 
threatened  to  exercise  the  right  of  discharging  Homberg  and  employ 
ing  another  in  his  stead. 
Vol.  v.— 60 
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Again,  it  does  not  appear  how  the  contractors,  Homberg  and 
Brown,  were  to  do  the  work;  whether  under  the  direction  and  con- 
trol of  the  defendant  or  otherwise.  As  was  said  by  Aonbw,  J.,  in 
Allen  v.  Willardj  the  fact  that  each  had  a  contract  with  the  defend- 
ant for  his  particular  work,  did  not,  in  itself,  separate  defendant 
from  its  supervision  and  control.  To  pay  for  stone-work  by  the 
perch,  or  to  do  the  whole  excavation  under  a  contract,  does  not 
necessarily  destroy  the  relation  of  master  and  servant. 

In  that  case,  Allen,  who  had  contracted  with  the  owner  for  the 
erection  of  the  entire  building,  including  excavation,  stone-work, 
materials,  and  everything  pertaining  to  it,  sought  to  evade  the 
responsibility  which  he  had  assumed,  by  showing  that  he  had  sub- 
let the  stone-work  by  the  perch  to  one,  and  the  excavation,  into 
which  the  plaintiff's  husband  fell,  to  another.  These  sub-contracts 
were  very  similar  in  their  features  to  the  contracts  of  Homberg  and 
Brown,  in  the  case  before  us,  and  yet  the  supreme  court  held  that 
the  sub-letting  of  the  work  was  not  such  as  took  it  out  of  the  con- 
trol and  direction  of  Allen  and  cast  the  responsibility  wholly  on 
the  sub-contractors.  So  in  this  case,  we  are  of  opinion  that  the 
contracts  with  Homberg  and  others  did  not  shift  the  responsibility 
from  the  defendant  to  the  contractors,  and  that  therefore  the  former 
m  liable. 

And  now,  July  23,  1870,  it  is  ordered  that  judgment  be  entered 
on  the  question  of  law  reserved,  in  favor  of  the  plaintift 


Ross,  appellant,  v.  Bspt. 

(OSPenn.  8t.481.) 
Prtfmi89orif  note  —  verbal  agreement  between  indorten,    BMtnm, 

A.  and  B.,  the  indorBers  of  a  promissory  note,  agreed  verbally,  at  the  time  of  the 
indorsement,  that  they  would  be  Jointly  liable  in  case  the  maker  fidled  topay. 
Held,  tliat  the  agreement  was  provable  and  enforcible. 

The  contract  of  indorsement  is  not  within  the  rule  which  excludes  proof  to 
alter  or  vary  the  terms  of  an  express  agreement. 

Feigned  issue,  in  which  Ross  was  plaintiff,  and  Espy  defendant 
The  opinion  states  the  case. 
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a.  A  S,  WoodSy  for  appellant. 

IT.  P.  ik  C.  8.  JfhUerman^  for  appellee,  cited  Savfman  v. 
Bodeyy  6  Wright,  476;  Pierce  v.  Butler^  14  Mass.  303-312;  1  GrecnL 
Er.  §  401;  Act  of  April  26,  1855,  §  1,  Pamph.  L.  308,  Purd!  497,  pi. 
4;  MiUer  v.  Flchthoriiy  7  Cas.  262;  Jack  v.  Morrison^  12  Wright, 
113. 

Agxew,  J.  A  note  was  drawn  by  Smithley  to  order  of  Ross, 
and  by  him  indorsed;  then  indorsed  by  Espy,  and  discounted  at  the 
Iron  City  Bank.  Payment  failing,  the  bank  got  separate  judg- 
ments against  the  indorsers  Ross  and  Espy.  Espy  paid  the  bank, 
and  claimed  the  right  to  control  the  judgment  against  Ross.  Ross 
alleged  an  agreement  at  the  time  the  note  was  drawn  and  indorsed 
(all  the  parties  being  together)  that  he  and  Espy  should  indorse 
for  the  accommodation  of  Smithley,  and  in  the  event  of  his  failure 
to  pay,  that  he  and  Espy  should  contribute  equally.  This  was.  a 
feigned  issue  to  try  the  fact  as  to  contribution.  Smithley  was 
offered  as  a  witness,  and  objected  to  as  a  party  to  the  note  and 
incompetent,  the  trial  being  on  the  15th  of  March,  1869,  and  was 
received  by  the  court  subject  to  the  right  to  exclude  his  testimony 
afterward,  and  no  exception  taken  by  the  defendant  to  his  admis- 
sion. The  trial  being  a  month  before  the  act  of  15th  April,  1869, 
making  interest  and  policy  of  law  no  longer  a  ground  of  incom- 
petency, Smithley  was  then  incompetent.  SaurmarCe  Mi^rs  v. 
Bodeyy  6  Wright,  476;  Barton  v.  FetJ^erolf^  3  id.  279.  But  the 
judge  who  tried  the  cause  gave  no  instruction  to  the  jury  to  exclude 
the  testimony  of  Smithley,  and  charged  them  peremptorily,  '^  as  a 
matter  of  law,  that  under  aU  the  evidence  in  the  case  the  plaintiff 
cannot  recover,  and  their  verdict  must  be  for  the  defendant.*' 
Whether  the  learned  judge  had  in  his  mind  the  whole  evidence 
excluding  the  testimony  of  Smithley  (which  is  quite  possible)  we 
cannot  tell  from  the  charge  sent  up  to  us.  But  the  evidence  having 
been  received  without  exception,  in  order  to  reserve  the  question, 
it  was  the  duty  of  the  court  to  have  charged  expressly  on  the  com- 
petency of  the  witness  if  they  believed  him  incompetent,  in  order 
that  the  plaintiff  might  have  the  benefit  of  an  exception  if  he  con 
ceivcd  himself  aggrieved  by  the  decision.  As  the  evidence  stood 
before  the  jury,  the  agreement  proved  by  Smithley  was  a  flat  ha? 
to  Espy's  right  to  recover  more  than  the  one-half  of  the  monev  Iw 
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advanced  in  payment  of  the  note.  Whatever  objection  there 
might  have  existed  to  the  competency  of  the  channel  through  which 
the  evidence  came,  the  evidence  itself  was  entirely  competent. 
The  contract  of  indorsement  is  one  implied  by  the  law  for  the 
blank  indorsement,  and  can  be  qualified  by  express  proof  of  a 
different  agreement  between  the  parties,  and  is  not  subject  to  the 
rule  which  excludes  the  proof  to  alter  or  vary  the  terms  of  an 
ea^ess  agreement.  This  is  well  settled.  Susquehanna  Bridge  a?id 
Hank  Co.  V.  Eoajis^  4  Wall.  C.  C.  R.  480;  Barclay  v.  Weaver^  7 
Harris,  396.  The  very  point  now  before  us  was  decided  in  Hill  v. 
jE'/y,  5  S.  <fe  R.  363,  and  Patterson  v.  Toddy  6  Harris,  426,  and 
analogous  decisions  will  be  found  in  Bank  v.  Fordycey  9  Barr,  270, 
and  Miller  v.  Henderson^  10  S.  &  R.  290.  The  agreement  to  con- 
tribute equally  between  the  indorsers  modified  the  implied  contract 
of  Ross  by  his  indorsement  to  pay  Espy ;  and  being  made  at  the 
very  time  when  they  both  indorsed  for  the  accommodation  of  Smith- 
ley,  the  court  ought  so  to  have  informed  the  jury,  unless  they  had 
previously  excluded  the  testimony  of  Smithley. 

Ji/tdgment  reversed^  and  a  venire  facias  de  novo  awarded, 


SrrrzELL,  appellant,  v.  Reynolds  et  al. 

(ff7Peim.St.fi4.) 
Slander  —  eharffing  indictable  offense  when  not.    Meaeure  of  damage. 

In  an  action  of  slander,  the  words  charged  to  have  been  spoken  by  the  defend- 
ant, were  that  the  plaintiff  "  had  stolen  corn  out  of  G's  field."  Hdd^  that  if 
the  conversation,  in  the  course  of  which  the  alleged  words  were  spoken, 
showed  tliat  the  defendant  refeiTed  to  "  standing  corn,"  the  plain dff  could  not 
recover,  the  larccry  of  standing  corn  being  only  an  indictable  offense,  made 
so  by  statute,  but  not  of  an  infamous  character,  or  subject  to  an  infamous  or 
disgraceful  punishment 

In  an  action  of  slander  the  jury,  in  assessing  the  damages,  may  consider  the 
degree  of  malice  with  which  the  alleged  slanderous  words  were  spoken,  as 
shown  by  the  subsequent  acts  and  declarations  of  the  defendant ;  but  they 
cannot  give  damages  for  such  acts  and  declarations,  however  infamous  or 
criminal  they  may  be. 

Acnox  for  slander  by  Reynolds  and  wife  against  Stitzell.    The 
alleged  slanderous  words  were,  according  to  the  first  count,  thai 
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'*  Mrs.  Reynolds  had  stolen  corn  out  of  Gribble's  field;"  according 
to  the  second  count,  that  the  defendant  "  was  confident  that  Patrick 
Reynolds'  wife  stole  Gribble's  corn."  At  the  trial,  evidence  was 
introduced  to  show  that  defendant  had  reference  to  "standing"  or 
"roasting"  com,  when  he  spoke  the  words  charged,  and  that  he 
was  so  understood  at  the  time.  The  defendant  made  the  following 
requests  to  charge : 

"2.  That  if  they  believe,  from  the  evidence,  that  the  defendant 
spoke  the  alleged  words,  and  that  the  persons  to  whom  he  spoke 
them,  or  who  heard  them,  understood  him  to  refer  to  standing  com, 
the  plaintiffs  cannot  recover. 

"  3.  Tliat,  if  the  conversation,  in  the  course  of  which  the  alleged 
words  were  spoken,  showed  that  the  defendant  had  referred  to 
standing  com,  the  plaintiffs  cannot  recover." 

The  court  refused  the  points,  and  charged  :  "  As  to  the  measure 
of  damages,  there  is  no  certain  rule  to  be  laid  down  for  your 
guidance.  Malice  is  the  gist  of  the  action.  There  is  generally  a 
less  degree  of  malice  in  repeating  a  slander  than  in  originating  one. 
So,  if  defendant  was  told  by  Mrs.  Gribble,  before  uttering  the 
words,  that  plaintiff  had  been  guilty  of  the  charge,  the  damages 
ought  not  to  be  so  great  as  if  he  had  never  heard  it,  but  conceived 
it  himself.  This  would  be  the  general  rule;  but  we  can  very  well 
imagine  exceptions  which  would  not  warrant  the  exercise  of  the 
rule.  The  damages  should  also  be  modified  on  account  of  the 
nature  of  the  article  alleged  to  have  been  stolen.  That  is,  if  it  was 
understood  that  the  charge  referred  to  the  mere  taking  of  roasting- 
ears,  the  damage  to  the  reputation  would  not  be  so  great  as  if  it 
referred  to  the  stealing  of  gathered  com.  Taking  apples,  peaches, 
or  fruit  yet  attached,  and  not  separated  from  the  soil,  although 
done  in  a  furtive  manner,  has  never  been  accounted  a  felony,  but  is 
a  kind  of  a  larcenous  trespass.  By  the  act  of  1863,  it  is  made  a 
misdemeanor,  and  can  be  punished  as  such.  Nevertheless,  the 
damages  should  be  such  as,  while  it  would  vindicate  the  character 
of  plaintiff,  they  should  not  be  so  large  as  to  injure,  materially,  the 
estate  of  the  defendant.  They  ought  to  be  suflicient  to  vindicate 
and  compensate  the  plaintiff  for  the  injury  sustained,  and  not  so 
low  as  to  leave  a  slur  upon  her  character. 

"  But  if  the  evidence  of  Thomas  Gribble  is  believed,  the  dam- 
ages should  be  vindictive,  and  such  as  would  be  a  punishment  to 
tie   defendant.     If   that   evidence   is  believed,   he   concocted   an 


398  PENNSYLVANIA, 


Stitzell  V.  Reynolds. 


infamous  scheme  to  destroy  the  character  of  the  plaintiff,  and  pur- 
posed carrying  it  out  by  perjury.  It  is  true  this  was  after  the  suit 
was  brought,  and  was  done,  no  doubt,  as  a  defense  against  the 
aotion.  But,  if  defendant  felt  that  he  had  injured  the  plaint! tV, 
his  true  course  would  have  been  something  in  the  way  of  repara- 
tion of  the  wrong,  and  not  an  effort  to  seal  the  slander  through  the 
instrumentality  of  perjury."  ♦  *  ♦ 
Verdict  for  the  plaintiff  for  $318.     Defendant  appealed. 

C7.  E.  Boyle  (with  whom  was  A,  HoweU)^  for  appellant,  cited  4 
Black.  Com.  232 ;  Archbold's  Cr.  Prac.  and  PI.  376,  878 ;  8  Greenl. 
Ev.  163 ;  The  Acts  of  March  30,  1860,  Pamph.  L.  362;  May  1, 1861, 
§  2,  Pamph.  L.  478;  Purd.  687,  pi.  1,  3;  Gosling  v.  Morgan^  8 
Casey,  275 ;  Barger  v.  Barger^  6  Harris,  492;  Dottarer  v.  Busfiey^ 
4  id.  208;  Eoana  v.  THhbinSy  2  Grant,  461;  Colbert  v.  CaidweUy  8 
id.  191;  1  Starkie  on  Slander,'  93,  99-101;  Dexter  v.  Faber^  12 
Johns.  289;  Van  JRensselaer  v.  Dole^  1  Johns.  Cas.  279;  2  Saunders' 
PL  and  Ev.  899 ;  F%ndlay  v.  Bear^  8  S.  &  R.  670;  Harvey  v.  Boies^ 
1  Penn.  12  ;  Proper  v.  Lucey  8  id.  66 ;  2  Greenl.  Ev.  §  418;  Eckart 
Y.  Wilson,  10  S.  &  R.  63. 

W.  H.  Playfordy  for  appellee,  cited  Eckart  v.  Wilson;  Colbert 
V  CaldweU,  supra;  Deford  v.  Miller ,  8  Penn.  104;  Jjukehart  v. 
Byerly^  8  P.  F.  Smith,  418;  Andres  v.  Koppenheafer,  3  S.  &  R.  257. 

Williams,  J.  This  case  has  been  already  once  before  us,  and 
is  reported  in  9  P.  F.  Smith,  488.  There  the  judgment  was  entered 
generally  on  the  first  three  counts  of  the  declaration;  the  iii*st  of 
which,  charging  a  mere  trespass,  was  held  to  be  vicious,  and  the 
judgment  was  reversed  and  a  venire  de  novo  awarded.  On  the 
retrial,  the  declaration  was  amended  by  striking  out  the  firat  and 
fourth  counts,  and  the  cause  was  tried  on  the  second  and  third 
counts,  and  resulted  in  a  verdict  and  judgment  for  the  plaintiffs. 
The  record  is  now  brought  before  us  for  the  correction  of  alleged 
errors  of  the  court  in  refusing  to  charge  as  requested  by  the  defend- 
ant, and  in  the  instructions  given  to  the  jury  for  their  guidance  iu 
assessing  the  damages. 

The  words  charged  to  have  been  spoken  by  the  defendant,  as 
laid  in  the  second  count  of  the  declaration,  are,  that  "  Mrs.  Rtiy- 
nolds  liad^stolen  corn  out  of  Gribble's  field:"  and,  as  laid  in  tbe 
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third  count,  'Hhat  he  was  confident  that  Patrick  Reynolds'  wife 
stole  Gribble's  corn."  The  court  was  requested,  in  the  second  point 
submitted  by  the  defendant,  to  instruct  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  spoke  the  alleged  words,  and 
that  the  persons  to  whom  he  spoke  them  understood  him  to  refer 
to  standing  com,  the  plaintiff  cannot  recover;  and,  in  the  third 
point,  that  if  the  conversation,  in  the  course  of  which  the  alleged 
words  were  spoken,  showed  that  the  defendant  had  referred  to 
standing  com,  the  plaintiffs  cannot  recover.  The  court  refused  to 
charge  as  requested,  and  instructed  the  jury  that  the  words  laid  in 
both  counts  are  actionable;  and,  if  the  evidence  is  believed,  they 
are  substantially  proved  as  laid,  which  is  all  that  is  necessary  to 
maintain  the  action.  Tlie  first  and  second  assignments  of  error 
relate  to  the  refusal  of  the  court  to  afiirm  the  defendants'  points, 
and  as  they  raise  but  one  question,  may  be  considered  together. 

By  the  rules  of  the  common  law,  larceny  cannot  be  committed 
of  things  that  adhere  to  the  freehold,  as  com,  grass,  trees,  plants, 
and  the  like,  for  they  are  parcel  of  the  realty;  and  the  severance 
and  carrying  of  them  away,  if  by  one  and  the  same  continued  act, 
is  a  mere  trespass.  And  hence,  it  was  held  that  calling  one  a  thief 
for  stealing  a  tree,  or  other  thing  adhering  to  the  freehold,  is  not 
actionable,  because  secretly  severing  and  canying  away  such  thingi 
for  the  sake  of  gain  is  not  a  felony,  but  a  mere  trespass.  But  now, 
by  the  act  of  17th  April,  1861,  Pamph.  L.  322,  extending  the  local 
act  of  30th  March,  1860,  throughout  the  commonwealth,  the  willful 
taking  and  carrying  away  of  fruit,  vegetables,  plants,  etc.,  whether 
attached  to  the  soil  or  not,  is  declared  to  be  a  misdemeanor,  and 
made  punishable  as  such  by  fine  and  imprisonment.  If,  under  tlie 
provisions  of  this  act,  taking  and  carrying  away  standing  corn  is 
no  longer  a  mere  trespass,  but  a  misdemeanor  punishable  by  indict- 
ment and  imprisonment,  it  does  not  follow  that  words,  charging 
the  larceny  of  standing  corn,  are  actionable.  For,  in  order  to  ren- 
der words  spoken  of  a  private  person  actionable,  they  must  impute 
not  only  an  indictable  offense,  but  one  of  an  infamous  character, 
or  subject  to  an  infamous  or  disgraceful  punishment.  "Dottarer  v. 
Bushey^  4  Harris,  204;  Oosling  v.  Morgan^  8  Casey,  273;  Stitzell 
v.  Reynolds^  9  P.  F.  Smith,  488.*     If,  then,  the  defendant,  in  8])cnk- 

♦  See  on  this  point  Brooker  v.  Cqfiln,  6  Johns.  188 ;  WriffM  v.  Ptdffe^  86  Barb.  438 ;  Quinj^  ^ 
{fOara^  «  E.  1».  Smith,  888 ;  Oiltl>$  v.  Dewey,  6  Cow.  603 ;  Demarwt  v.  Ilaring,  6  Id.  88 ;  'Jraw 
ford  ▼.  WilMm.  4  Barh.  504 ;  Jfarrtn  ▼.  StiUweU,  IS  John*.  S75;  Van  Nwt  v.  llamiiUm,  m  lA 
m ;  AUxatuUr  x.  Alexander,  9  Wend.  141 ;  Hoag  v.  Hatch,  28  Conn,  990 ;  Andre*  ^  Ucppe^ 
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ing  the  words  laid  in  the  declaration,  intended  to  charge  the  plain- 
tiff with  the  larceny  of  standing  corn,  or  "  roasting  ears  "  growing 
on  the  stalks  attached  to  the  soil,  and  was  so  understood  by  the 
persons  in  whose  presence  they  were  spoken,  he  was  imputing  to 
her  an  indictable  offense;  but  he  was  not  imputing  an  offense  of  an 
infamous  character,  or  one  subject  to  an  infamous  or  disgraceful 
punishment;  and,  therefore,  by  the  well-settled  law,  the  words  are 
not  actionable.  But  if  the  defendant  intended  to  charge  her  with 
stealing  com  severed  from  the  ground  or  stalks  on  which  it  grew, 
though  it  may  not  have  been  husked  or  garnered,  the  words  are 
actionable  because  they  impute  a  felony,  the  punishment  for  which 
the  law  regards  as  infamous.  As  there  was  evidence  tending  to 
show  that  the  words,  spoken  by  defendant,  referred  to  standing 
corn  or  "  roasting  ears,"  as  understood  by  the  witness,  the  court 
ought  to  have  affirmed  the  defendant's  points  and  left  it  to  the 
jury  to  determine  whether  the  words,  as  proved  by  the  witnesses, 
amounted  to  a  charge  of  theft,  or  a  mere  misdemeanor,  with  the 
instruction  that  if  the  defendant,  in  speaking  the  words,  intended 
to  charge  the  plaintiff  with  stealing  corn  not  attached  to  the  soil, 
the  words  were  actionable ;  but  if  he  meant  to  charge  her  with  the 
larceny  of  standing  com  or  "  roasting  ears,"  then  the  words,  as 
they  amounted  only  to  a  charge  of  misdemeanor,  were  not  action- 
able. It  is,  perhaps,  to  be  regretted  that  the  law  should  make  any 
such  distinction  as  to  the  actionable  character  of  the  words.  There 
is  but  little  difference  in  the  turpitude  of  the  offense  charged,  in 
whichever  sense  the  words  may  have  been  spoken;  and  there  is, 
perhaps,  as  little  foundation  in  reason  or  morals  for  the  distinction 
which  the  law  makes.  But  it  exists,  and  cannot  be  gainsaid.  In 
the  one  case  the  act  is  theft,  in  the  other  a  ti*espass,  or,  at  the  most, 
a  mere  misdemeanor.  And  it  is  settled  by  an  unbroken  current  of 
decisions,  running  through  the  whole  history  of  the  common  law, 
that  words  spoken  of  a  private  person  are  not  actionable  unless 
they  impute  an  indictable  offense,  of  an  infamous  character,  or  sub- 
jeot  to  an  infamous  or  disgraceful  punishment.  If  a  count  charging 
a  mere  trespass  is  vicious,  and  will  not  support  a  judgment  in 
slander,  as  we  held  when  this  case  was  here  before,  surely  the  proof 
of  words,  which  amount  only  to  the  charge  of  a  trespass,  or  mis- 

heafer,  3  Serg.  A  R.  255;  Todd  v.  Roughs  10  Id.  18;  MeCfum  ▼.  Ludkon^  2  Bar.  (N.  J.)  M; 
Jo/ituxm  V.  Shields,  1  Deutcher,  118;  Oiddenty.  Mirk^  4  Qa.  860;  Burton  r.  Burton^  Slowit 
316;  Oage  v.  SJielton^  3  Rich.  343:  Kinney  v.  Hoeea^  3  Harr.  T7;  TaifUtr  v.  Kneekmd,  1  Dovi^ 
<Mich  )  67 :  BUlinge  v.  Wing,  7  Verm.  430.    Sec  contra  MiUer  v.  ParieK  8  Pick.  385.— Rbp. 
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demeanor  under  the  statute,  will  not  sustain  the  charge  in  either  of 
the  courts  in  this  case  or  the  judgment  thereon.  As  it  respects  the 
plaintiff's  right  to  recover,  it  makes  no  difference  whether  the  defect 
appears  in  the  pleadings  or  evidence — if  either  shows  that  only  a 
trespass  or  misdemeanor  is  charged,  the  plaintiff  is  not  entitled  to 
.«naintain  the  action. 

We  come  now  to  consider  the  alleged  errors  in  the  charge  ox.  the 
question  of  damages.  And  the  first  matter  complained  of  is,  that 
the  court  erred  in  charging  the  jury  that  the  damages  ought  not  to 
be  so  low  as  to  leave  a  slur  on  the  plaintiff's  character.  It  is  urged 
that  the  jury  must  have  regarded  the  instruction  as  binding,  but 
taken  in  the  connection  in  which  it  was  given,  we  do  not  see  that 
it  was  calculated  to  mislead  the  jury,  or  to  stimulate  them  to  find 
a  greater  amount  of  damages  than  they  otherwise  would,  under  the 
impression  that  the  instruction  was  binding.  The  court  told  the 
jury  that 'while  the  damages  ought  to  be  such  as  to  vindicate  the 
•character  of  the  plaintiff,  they  should  not  be  so  large  as  to  injure, 
materially,  the  estate  of  the  defendant.  They  ought  to  be  sufficient 
to  vindicate  and  compensate  the  injury  sustained,  and  not  so  low  as 
to  leave  a  slur  on  her  character.  There  is  nothing  in  this  instruc- 
tion of  which  the  defendant  has  any  right  to  complain,  and  the 
error  is  not  sustained. 

But  there  is  more  of  substance  in  the  last  assignment.  The  court 
charged  the  jury  that  if  the  evidence  of  Thomas  Gribble  is  believed, 
the  damages  should  be  vindictive.  And  the  reason  given  by  the 
court  for  this  instruction  is:  "If  that  evidence  is  believed,  he  con- 
cocted an  infamous  scheme  to  destroy  the  character  of  the  plaintiff, 
and  purposed  carrying  it  out  by  perjury.  It  is  true  that  this  was 
after  the  suit  was  brought,  and  was  done,  no  doubt,  as  a  defense 
against  the  action."  We  think  there  was  error  in  this  instruction. 
[t  encouraged  and  stimulated  the  jury,  if  they  believed  the  evidence 
of  Gribble,  to  find  vindictive  damages  not  because  of  the  malice 
with  which  the  words  were  spoken  by  the  defendant,  as  shown  by 
iiis  subsequent  acts  and  declarations,  but  because  of  the  infamous 
icheme  which  he  had  concocted  to  destroy  the  plaintiff's  character. 
And  which  he  had  endeavored  to  carry  out  by  attempting  to  suborn 
\he  witness.  The  jury  should  have  been  told  that  while  they  might 
consider  the  degree  of  malice  with  which  the  words  were  spoken,  in 
assessing  the  damages,  as  shown  by  the  subsequent  acts  and  deda- 

VoL.  v.— 51. 
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rations  of  the  defendant,  they  could  not  give  damages  for  saoh  act» 
and  declarations,  however  infamous  or  criminal  they  might  be. 

For  the  reasons  given  the  judgment  must  be  reversed,  and  the* 
cause  sent  back  for  another  trial.  Whether  the  plaintiffs  are  enti- 
tied  to  recover,  depends  upon  the  sense  in  which  the  words  were 
spoken,  and  this  is  a  question  which  the  jury  alone  have  the  power 
to  determine. 

Judgment  reversed^  and  a  venire /acta$  de  novo  awarded. 


Phslait,  appellant,  v.  Monk 

{91  Penn.  60.) 
I^omimary  note -^fi'aud  ^holder  fer  uUue* 

The  purchaser  before  due,  and  without  notice,  of  a  negotiable  promissory  note,. 

fraudulent  as  between  the  original  parties,  gets  good  title  thereto,  although 

he  took  it  under  drcumstances  which  ought  to  excite  the  suspicion  of  a  pro* 

dent  man. 
Gross  negligence  is  not  enough  to  vitiate  the  title  of  a  holder  for  value  of  a 

negotiable  promissory  note ;  tnalafldes  must  be  shown. 

AornoN  of  assumpsit  brought  in  the  court  of  common  pleaH,  on 
a  proinissory  note,  by  Phelan  against  Moss.  The  note  was  as  fol- 
lows: 

"  Six  monttis  after  date  I  promise  to  pay  €torge  W.  Benton,  or  bearer.  $260, 
for  value  received,  with  use,  without  de&lcation. 
*'  Township  of  Aleppo,  dated  June  10, 1868. 

"JENNINGS  J.  Moss  •' 

Upon  the  note  were  fifteen  cent  stamps  canceled  by  writing,. 
June  10,  1868.  It  appeared  from  the  evidence  that  the  nc>t<*  was 
obtained  under  the  following  circumstances:  In  June,  IH68, 
defendant  met  Benton,  who  was  riding  in  a  carriage,  and  wan  anlced 
by  him  to  become  an  agent  for  selling  washing  machines,  to  which 
defendant  consented,  whereupon  Benton  presented  an  agreement  or 
contract  of  agency,  as  defendant  supposed,  and  which  was  Riorncd 
by  defendant  without  reading  it.  Defendant  testified  that  be  naw 
uo  stamps  on  the  paper  which  he  signed.  The  paper  signed  by 
defendant  contained  the  note  in  suit.     Plaintiff  purchased  it  Novem- 
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ber  16,  1868,  from  a  man  "who  said  his  name  was  Qoff,  he  gave 
$100  for  it;  6off  said  he  did  not  know  what  the  note  was  given  for, 
he  had  got  it  in  New  York,  in  a  trade.''  The  following  are  the 
requests  to  charge,  and  the  charge  to  the  jury  so  far  as  are  relevant 
to  the  proper  understanding  of  the  case.  The  plaintiff  requested 
the  court  to  charge: 

"  2.  That  if  the  jury  believe  the  evidence  of  H.  R.  Phelan,  they 
may  find  from  it  that  he  had  paid  $100  in  cash  for  the  note  when 
he  bought  the  same,  and  that  he  bought  it,  before  maturity,  of  one 
W.  B  Goff,  and  that  neither  he  nor  Goff  had  notice  of  the  circumr 
stances  under  which  the  note  was  given,  and  there  was  nothing  in 
the  conduct  of  W.  B.  Goff  which  suggested  to  R.  EL  Phelan  that 
the  note  had  been  obtained  from  the  defendant  unfairly;  and  if 
they  so  find  the  facts,  the  plaintiff  is  entitled  to  recover  the  amount 
of  the  note,  even  if  the  jury  should  believe  the  same  was  procured 
from  the  defendant  by  George  W.  Benton  by  fraud  and  false  repre- 
sentations. 

**  3.  That  the  note  in  suit  being  payable  to  George  W.  Benton,  or 
bearer,  and  having  before  maturity  been  in  the  possession  of  W.  B. 
Gcff,  against  whom  there  is  no  evidence  of  notice  of  the  original 
transaction,  or  of  circumstances  to  put  him  upon  inquiry,  the  law 
protects  it  in  the  hands  of  every  subsequent  holder  for  value,  and 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  same,  notwith- 
standing all  the  facts  relied  upon  as  a  defense  in  this  case.'' 

The  court  refused  the  points,  and  charged : 

"  If  the  defendant  did  not  sign  the  note,  there  is  an  end  of  the 
oase,  and  the  plaintiff  cannot  recover.  But  if  you  find  he  did  make 
the  note,  other  questions  arise. 

"The  uncontradicted  evidence  is,  that  Moss  received  no  con- 
sideration, but  the  whole  was  a  fraud  and  swindle.  But  it  is 
strictly  a  commercial  note  —  what  is  negotiable  paper,  and  came 
into  possession  of  the  plaintiff  before  it  was  payable  and  for  valu- 
able consideration,  can  the  defendant  resist  the  payment  of  the  note 
in  the  hands  of  the  plaintiff?  We  have  allowed  evidence  to  go  to 
you  which  we  think,  if  believed,  should  have  put  plaintiff  upou 
inquiry;  this  inquiry  strictly  pursued  would  have  let  him  into  a 
knowledge  of  the  fraudulent  character  of  the  note.  There  w&s  no 
indorsement  on  the  note.  Goff,  the  negotiator,  was  a  stranger.  It 
was  purchased  by  plaintiff  for  $100.  The  note  was  for  $250,  and 
the  drawer  known  to  be  solvent,     llic  stamps  not  properly  canceled, 


404  PENNSYLVANIA, 


Phelan  v.  Mo9B. 


no  initials  of  name  upon  tbem,  and  in  fact  no  oanoellation  whatever. 
No-evidenee  that  the  immediate  holder  before  this  sale,  or  any  one 
before  him,  had  paid  yalnable  consideration  for  the  note.  If  yon 
find  these  •are  the  faots,  it  is  our  opinion,  and  we  so  instniet  yoQ, 
that  tJieipIaiaKtiff  cannot  recover." 

Verdict  for  defendant. 

PUintiff  removed  the  ease  to  the  supreme  conrt. 

A.  'A.  iftinyum,' for  appellant,  cited,  Story  on  Prom.  Notes,  §  197, 
and  notes;  Otsfodman  t.  Stephens^  4  Ad.  &»  E.  870;  BdmorU  State 
Bonk^Y.  Hage^  6  Am.  Law  Reg.  N.  S.  280;  Baphael  v.  Bank  of 
Bngland^  Sd'Eng.  Law  A  £q.  276 ;  Worcester  Bank  v.  Boroheeter 
B<mky  10  Gosh.  488;  Goodman  v.  SimondSj  20  How.  843;  Bctg  v. 
Coddingtonj  6  Johns.  64;  SUicott  v.  Martin^  6  Md.  609;  Matthews 
V.  jPogtJumsSyA  Ga.  287;  Magee  v.  Badger^  80  Barb.  246 ;  Snyder  v. 
!A^,'«  Barr,  168;  Hutchinson  v.  Boggs  df  Eirk^  4  Cas.  204;  MO- 
ner  v.  Dawson^  5  Ezch.  948;  Allaire  v.  Hdrtshore^  1  N.  J.  666; 
Ghicopee  Bank  y,  Ohaquiny  8  Met.  40;  Youngs  v.  JjcSy  18  Barb. 
187;  Simpson  v.  .Gktrky  2  Cromp.  M.  Sd  R.  342;  Brown  v.  Mott^  7 
Johns.  861 ;  JSdwards  v.  Jones,  7  Gar.  &  P.  633;  Smft  v.  Tyson^  16 
Pet.  15 ;  Bosanquet  v.  Budmon,  1  Stark.  1 ;  JEx  parte  Bloxham^  8 
Ves.  631;  Maywood  v.  Watson,  4  Bing.  496;  Braavuxn  v.  Roberts^  I 
Bing.  New  Gases,  479;  Brush  v.  Scribner,  11  Gonn.  388;  3  Kent's 
Gom.  81;  BsUzhooner  v.  Blackstock,  3  Watts,  24;  Besbing  v. 
Graham,  2  Harris,  14 ;  Bullock  v.  WUcox,  7  Watts,  828 ;  Sarrts- 
kurg  Bank  y.  Meyer,  6  S.  &  R.  637;  Knight  v.  Bugh,  4  W.  &  S. 
446 ;  WhMtaker  Y.  Edmonds,  1  M.  &  R.  366;  Morris  v.  Langky, 
19  N.  H.  423;  P(mer  v.  BaU,  27  Vt.  662*,  Lord  v.  Ocean  Bardc,  8 
Harris,  884;  CbZZsn  v.  IbwceU,  8  P.  F.  Smith,  113;  Story  on  Pronu 
iNotes,  §  191;  Edwards  on  Bills  and  Notes,  294;  iZo/y  v.  Lane^  2 
Atk.  \^2\  Chalmers  v.  Zanior,  1  Gow.  383;  Rohiscn  v.  Reynolds,  2 
Ad.  ifeE.  N.S.  106. 

^.  ilf.  Sayers,  for  appellee,  cited  3  Kent's  Com.  82 ;  Snyder  v. 
i2i^,  eupra ;  Bay  v.  Ooddingtan^  6  Johns.  Oh.  66;  Jlyers  v. 
BiUchins,  4  Mass.  370. 

RsAD,  J.  The  law  of  bills  of  exchange  owes  much  of  its  scien- 
tific and  liberal,  character  to  the  wisdom  of  the  grea^  jirist  of  his 
Bge,.Lordl^l&iNSFXELD,  who  was  sometimes  in  .advance  ^f  his  oontem- 
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poraries  in  attempting  to  introduce  equitable  prinoiples  in.  auits  at 
common  law.  What  waa  then  disapproved  would  now  be  ^pro.v ed ; 
and  Lord  Penzaitce  in  the  house  of  lords  supported  the  proposition^ 
that  when  law  and  equity  conflioted,  .the  equitable  princdple  should 
prevail 

Sixteen  years  before  the  American  i-evolutaon,  Lord.MA^iSFiELD 
held,  in  Miller  v.  Maoe^  1  Burr.  452,  that  bank  notes,  though  stolon,, 
became  the  property  of  the  person  to  whom  they  are  bona  fide 
delivered  for  value,  without  knowledge  of  the.  larceny.  Forty- 
three  years  afterward,  in  Lawaon  v.  Weatoriy  4  Esp.  56,  LordKsNYON 
held,  that  if  a  bill  has  been  lost,  and  the  loser  has  advertised  it  in 
the  papers,  and  it  is  discounted  for  the  person  who  found  it,  and  so 
came  fraudulently  by  it,  this  entitles  the  person  discounting  it  to 
recover  the  amount,  if  done  bona  fide^  and  without  notice,  of  the 
way  in  which  the  holder  became  possessed,  of  it.  Lord  Ejskton 
said :  **  I  think  the  point  in  this  case  has  been  settled  by  the  case  of 
Miller  v.  Hacej  in  Burrow.  If  there  was  any  fraud  in  the  trans* 
action,  or  if  a  bona  fide  consideration  had  not  been,  paid  for  the 
bill  by  the  plaintiffs,  to  be  sure  they  could  not  recover;  but  to 
idopt  the  principle  of  the  defense  to  the  full  extent. stated,  would 
be  at  once  to  paralyze  the  circulation  of  all  the  paper  in  the  country, 
and  with  it  all  its  commerce." 

The  principle  established  by  these  decisions  remained  the  un- 
doubted law  of  England  for  sixty-six  years,  until  Lord  Cbief  Justice 
Abboit,  in  CHU  v.  Gubitty  2  B.  &  C.  466,  propounded  the  novel  and 
dangerous  doctrine,  that  although  the  holder  had  given  full  value 
for  the  bill,  if  he  took  it  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  and  careful  man,  he  could  not 
recover.  The  lord  chief  justice  said,  'Tor  these  reasons,  notwith- 
standing the  unfeigned  reverence  I  feel  for  everything  that  fell 
from  Lord  Kbnton,  by  whom  Lawson  v.  Weston  was  decided,  I 
cannot  think  the  view  taken  by  that  learned  lord,  at  that  time  was 
the  correct  one."  This  cautious  ruling,  although,  carped  at  and 
quarreled  with,  remained  the  law  for  ten  years,  when  the  discredit 
of  the  Bank  of  England  biUs  on  the  continent,  and  the;  complaints 
of  the  commercial  community,  brought  the  matter,  before  the 
king's  bench  —  which  had  been  remodeled — for  conrnderation  : 
Crook  V.  Jardia^  5  Bani.  <fe  Ad.  909;  2iXi(i  fBaMumde  y*  Horrisony 
id.  1098,  were  followed  by  Goodman  v.  Har^ityy  4  Ad.  &  E.  870, 
in  which  Lord  Dbnman  said,  "  we  have  shaken  o£E  the  last  remnant 
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of  the  contrary  doctrine.  Where  the  bill  has  passed  to  the  plaintiff 
without  any  proof  of  bad  faith  in  him,  there  is  no  objection  to  his 
title." 

In  the  ninth  edition  of  Chitty  on  Bills,  by  Chitty  and  Holme, 
published  in  1848,  it  is  said,  ''  and  the  case  of  Goodman  v.  Harvey 
has  since  finally  decided,  that  eyen  groaa  negligence  is  not  alone 
enough  to  destroy  the  title  of  a  holder  for  yalae;  but  that  a  case 
of  mala  fides  on  the  part  of  such  holder  must  be  made  out  in  order 
to  defeat  his  claim.  So  that  the  doctrine  of  Lord  Tsntbbdbn  is 
now  completely  exploded,  and  the  old  rule  of  law,  *  that  the  holder 
of  bills  of  exchange  indorsed  in  blank,  or  other  negotiable  secu- 
rities transferable  by  delivery,  can  give  a  title  which  he  does  not 
himself  possess  to  a  person  taking  them  bona  fide  for  value,'  ^  is 
again  re-established  in  its  fullest  extent.'  ^ 

The  same  doctrine  is  repeated  in  the  tenth  edition  by  Russell  and 
MacLachlan,  of  1859,  p.  179;  and  also  in  Byles  on  Bills,  fifth 
American,  from  the  ninth  London,  edition,  with  notes  by  my  brother 

SlIARSWOOD,  p.  280. 

The  rule  therefore  adopted  by  the  English  courts  one  hundred 
and  twelve  years  ago,  and  which  has  stood  the  test  of  the  practice 
and  experience  of  the  greatest  commercial  country  of  modem 
times,  is  now  the  undisputed  and  settled  law  of  England. 

In  Brush  v.  Scribner^  11  Conn.  388,  Chief  Justice  Williams,  in 
1836,  in  the  course  of  a  long  and  learned  opinion,  asserted  the  same 
doctrine,  quoting  Miller  v.  i^oee.  Crook  v.  Jadis^  and  Backhouse  v. 
JTarrison^  in  support  of  it.  In  Worcester  GounJty  Bank  v.  Dor- 
Chester  and  Jdiltan  Bank^  10  Cush.  488,  in  1852,  the  supreme  court 
of  Massachusetts,  quoting  Ooodman  v.  Harvey  and  kindred  cases, 
held,  that  if  he  took  the  bill  in  good  faith  he  is  entitled  to  recover 
on  it.  ''The  burden  of  proving  good  faith  is  all  the  burden  which 
the  law  imposes  on  him." 

In  Holly.  WUsony  16  Barb.  548,  in  1858,  Judge  Atxbv,  citing 
Crook  v.  Jadis  and  the  subsequent  cases,  says,  ''  the  doctrine  of 
the  cases  last  cited  has  been  adopted  and  approved  by  the  courts 
of  some  of  the  States  of  the  Union,  and  I  have  met  with  no  case 
in  our  own  courts  in  conflict  with  it"  This  case  is  recognized  in 
Magie  v.  Baker^  30  Barb.  246. 

In  Smft  V.  Ij/son^  16  Peters,  1,  it  was  held  that  a  bona  fiih 
holder  of  a  negotiable  instrument  for  a  valuable  consideration, 
Hitbout  any   notice  of  the   facts  which  impeach  its  validity  as 
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between  the  antecedent  parties,  if  he  takes  under  an  indorsement 
made  before  the  same  becomes  due,  holds  the  title  unaffected  by 
these  facts,  and  may  recover  thereon,  although,  as  between  the 
antecedent  parties,  the  transaction  may  be  without  any  legal 
validity;  and  it  was  also  held  that  the  holder  of  negotiable  paper 
before  it  is  due  is  not  bound  to  prove  that  he  is  a  bona  fide  holder 
for  a  consideration,  without  notice;  for  the  law  will  presume  that, 
in  the  absence  of  all  rebutting  proof,  and  therefore  it  is  incumbent 
on  the  defendant  to  establish,  by  way  of  defense,  satisfactory 
proof  of  the  contrary,  and  thus  to  overcome  the  prima  facie  title 
of  the  plaintiff. 

In  Goodman  v.  Symonda^  20  How.  348,  these  principles  were 
again  affirmed,  by  the  unanimous  opinion  of  the  supreme  court  of 
the  United  States,  recognizing  the  decision  of  Goodman  v.  Marvej/ 
in  its  fullest  extent. 

This  doctrine  is  approved  in  Story  on  Bills  of  Exchange,  §  416; 
Edwards  on  Bills,  506;  2  Parsons  on  Bills,  277,  278, 279 ;  and  in  the 
<}th  edition  of  Story  on  Prom.  Notes,  1868,  §  382.  The  statements 
in  Judge  Stobt's  works  on  bills  of  exchange  and  promissory  notes, 
we  know,  by  Swijt  v.  Ij/son^  to  have  been  his  deliberately  formed 
opinions. 

There  are  no  reported  cases  in  Pennsylvania  on  bills  of  exchange 
and  promissory  notes  prior  to  the  revolution,  and  but  nine  in  1 
Dallas,  twenty-one  in  the  three  other  volumes,  and  fourteen  in  the 
four  volumes  of  Yates.  In  The  Sank  of  North  America  v.  M> 
Knight^  2  Dal.  158,  in  1792,  Chief  Justice  Kean  said,  *^  before  the 
revolution  it  was  not  usual  to  give  notice  to  the  indorser  as  soon 
as  a  note  became  due;  it  would  have  been  considered  as  harsh  and 
unreasonable.  But  since  the  establishment  of  the  bank,  a  rule  has 
been  introduced;  and  as  these  notes  lodged  in  the  bank  were  often 
accommodation-notes,  was  highly  reasonable  that  notice  should  be 
given  in  a  short  time.  What  that  time  ought  to  be  has  not  been 
determined.  Two  or  three  months  would  certainly  be  too  long, 
and  a  day  may  be  too  short.  I  would  not  singly  lay  down  a  rule, 
but  leave  it  to  the  jury  as  a  question  of  fact."  The  notice  given  in 
this  case  was  four  or  five  days  after  the  note  became  due,  which 
was  in  1786,  and  the  verdict  was  for  the  plaintiff. 

The  seat  of  the  general  government,  from  1790  to  1800,  was  in 
Philadelphia,  and  it  speedily  became  a  place  of  great  commercial 
i]n})ortance.    In  order  to  give  promissory  notes  made  in  Philadel* 
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phia,  in  a  partioalar  form,  their  fall  commercial  value,  the  act  of 
27th  February,  1797,  making  them  not  liable  to  any  plea  of  defal- 
cation or  set-off,  was  passed,  which  act  was  rendered  useless  by  t)i» 
decision  of  the  supreme  court,  in  1838,  in  bullock  v.  WUcoXy  7 
W^atts,  828,  restoring  the  universal  commercial  law  to  all  promis* 
sory  notes  made  in  any  part  of  the  State. 

I  am  aware  that  Judge  Sergeant,  in  JSeltzhoover  v.  JSlackatoekf 
3  Watts,  20,  in  September,  1834,  before  the  cases  shaking  OiUv. 
OubiU  were  published  in  America,  and  a  year  and  a  half  before  it 
was  overruled,  used  this  language :  ^'  And  I  concur  in  the  position 
that  if  an  indorsee  takes  a  note  heedlessly,  and  under  circumstances 
which  ought  to  have  excited  the  suspicions  of  a  prudent  and  care- 
ful man,  the  maker  or  indorser  may  be  let  into  his  defense :  OiUv. 
Cubitt,  3  B.  &  C.  466 ;  3  Kent's  Com.  53."  But  the  principle  thus 
stated  was  not  necessary  to  the  decision  of  the  case  before  the  court, 
nor  was  it  used  by  the  learned  judge,  but  he  used  expressions  look- 
ing to  the  older  doctrine,  as  '^  it  would  be  hard  to  subject  a  man  to 
the  consequences  of  malajldesj  when  perhaps  he  never  had  know- 
ledge of  the  matter  alleged.''  The  citation  of  3  Kent's  Com.  53,  is 
from  the  first  edition,  published  in  1828,  when  Lord  Tentbbden's 
doctrine  was  apparently  the  law  of  England.  In  the  3d  edition  of 
1836,  p.  82,  the  text  was  left  unaltered,  but  in  a  note,  liackhouse  v. 
Sdrrisariy  Crook  v.  Jadis^  and  2  MyL  Ss  K.  638,  are  cited,  with  the 
remark,  ^'  so  that  the  case  of  Gill  v.  Oubitt  seems  to  be  somewhat 
weakened."  In  the  4th  edition,  1840,  p.  82,  the  same  note  is  pre- 
served, with  the  addition  of  Goodman  v.  Haroey.  All  of  these 
editions  were  edited  by  Chancellor  Kent. 

In  the  preface  to  the  9th  edition  of  Chitty  on  Bills,  published  in 
1849,  the  editors,  Messrs.  Chitty  and  Hulme,  say:  ^'  Of  the  various 
decisions  which  have  taken  place  on  the  bills  of  exchange,  perhaps 
the  most  important  are  those  which  establish,  in  contradiction  to 
the  doctrine  laid  down  by  Lord  Tentsrden,  that  the  claim  of  a 
bona  fide  holder  of  a  bill  which  has  been  lost  or  fraudulently 
obtained  is  not  to  be  defeated  by  his  having  taken  it  under  circum' 
stances  which  ought  to  have  excited  the  suspicion  of  a  prudent  man; 
but  that  in  order  to  destroy  the  holder's  title,  he  must  be  shown  to 
have  taken  the  instrument  mala  fides.  The  rule  thus  established 
not  only  relieves  bills  and  notes  from  the  clog,  which  a  contrary 
doctrine  is  calculated  to  impose  on  their  negotiability,  but  presents 
at  once  a  clear  and  intelligible  question  for  the  consideration  of  a 
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Jury;  while  to  leave  it  to  a  jury  to  determine  as  to  the  degree  of 
oantion  which  a  prndent  man  must  exercise  on  taking  such  an  instru- 
ment, leads  to  much  perplexity  and  frequent  injustice.*' 

In  the  eleventh  edition  of  Kent's  Commentaries  by  Judge  Cjm* 
hTorvr,  in  1866,  vol.  3,  p.  108-4,  here  is  added  to  the  note,  ^'  so  thai 
the  case  of  GHU  v.  CvJntt  seems  to  be  somewhat  weakened,  if  not 
destroyed."  '*  Mr.  Justice  Stobt  (Story  on  Bills,  216)  considera 
the  doctrine  in  GHU  v.  Oubitt  as  absolutely  overruled  and  aban- 
doned." 

The  case  of  GHU  v.  CtMtt  was  decided  whilst  Chancellor  Ebnt 
was  lecturing  and  writing  his  Commentaries,  and  he  took  the  doc- 
trine of  an  eminent  judge,  Lord  Tentebdbn,  as  a  correct  exposi- 
tion of  the  English  law,  without  any  thorough  examination,  and 
without  the  aid  of  the  subsequent  decisions,  restoring  the  rule  of 
Lord  Mansfibld. 

In  MoLaugfdin  v  CommonweaUh^  4  Rawle,  464  (21st  February, 
1834),  which  was  an  indictment  for  stealing  three  promissory  notes, 
commonly  called  bank  notes,  on  the  Bank  of  the  United  States, 
Judge  Ebnnbdy,  speaking  of  notes  which  had  not  been  issued,  or 
if  issued  had  been  paid  in,  being  robbed  or  stolen  from  the  bank, 
said,  ''  for  I  have  no  doubt  but  the  bank  would  be  liable  to  pay 
notes  thus  stolen  from  it,  after  they  had  come  into  the  hands  of  bona 
fide  holder,  although  they  might  have  received  them  from  the  thief." 
**  Being  in  negotiable  form,  and  for  the  payment  of  money,  they 
are  considered  as  part  of  the  circulating  medium  of  the  country, 
and  the  man  who  is  about  to  receive  them  in  pa3ment,  in  the 
ordinary  course  of  his  lawful  business,  is  no  more  bound  to  inquire 
how  and  by  what  means  the  holder  came  by  the  possession  of  them, 
and  whether  they  were  obtained  from  the  bank  by  its  consent  or 
not,  than  he  is  bound  to  inquire  of  his  debtor  who  offers  to  pay  him 
in  dollars  coined  at  the  mint  of  the  United  States,  how  he  came  by 
them,  and  whether  or  not  they  were  obtained  lawfully  from  the 
mint." 

Taken  in  connection  with  the  case  of  BvUock  v.  WUcoXy  cited 
above,  where  it  was  held  that  ^'  the  bona  fide  holder  for  value  and 
without  notice  of  a  negotiable  note  made  to  A.  B.,  or  bearer,  is 
entitled  to  recover  on  it  against  the  maker,  free  from  all  subsisting 
equities  between  the  original  parties,  and  partic  il&rly  considering 
the  language  of  the  learned  judge  (Kbnnedy)  in  delivering  ilie 
opinion  of  the  court,  there  is  little  doubt  of  tL  n  approval  of  the 
Vol.  V— 62 
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old  aoctrine  of  Miller  v.  Rdce^  and  I  can  draw  no  other  conclusion 
from  the  language  use^.  oy  Judge  Rogers  in  Biabing  v.  Orahamy 
2  Ilanls,  14/' 

The  law  is  clearl;  <^,ated  in  1  Smith's  Leading  Cases,  vol.  1,  part 
2,  p.  749,  750,  Ar..  'A  ,  1866,  aird  at  752,  in  the  American  note,  it  is 
said,  *'  in  OlcP^rn  el  al,  v.  Primrose  et  al.^  2  Miles,  366,  it  is  said 
that  the  plaintiff  must  prove  he  gave  full  consideration,  '  and  in 
some  cases  he  must  even  show  that  he  took  it  without  any  circum- 
stances of  suspicion,  or  his  ownership  will  not  be  held  bona  fide! 
But  in  a  later  case  that  court  adopted  the  priciple  of  Backhouse  v. 
Harriaony  and  decided  that  the  defendant  must  prove  fraud."  The 
case  in  2  Miles  was  decided  on  the  1 1th  January,  1840.  It  was  upon 
a  rule  to  show  cause  why  judgment  should  not  be  entered  for  want 
of  a  sufficient  affidavit  of  defense,  which  disclosed  a  case  in  which 
as  between  the  original  parties  to  the  bill  the  drawee  could  not 
have  recovered.  It  is  clear  this  would  call  on  the  holder  to  prove 
value,  and  this  was  a  sufficient  reason  to  refuse  judgment.  The 
other  case  was  that  of  a  stolen  note  from  a  counting-house  in  Phila- 
delphia, and  sold  by  a  stranger,  at  Harrisburg,  to  a  respectable  law- 
yer at  a  considerable  discount,  and  I  gained  the  cause  by  having  in 
my  possession  the  only  copy  of  the  ninth  edition  of  Chitty  on  Bills, 
in  the  city.  I  believe  this  ruling  has  been  uniformly  followed  by 
( hat  court. 

It  has  been  held  in  several  cases,  and  is  undoubted  law,  that  the 
indorsee  in  a  suit  by  him  against  the  maker  of  a  promissory  note, 
cannot  be  called  on  to  prove  consideration,  until  the  defendant  has 
shown  it  was  obtained  or  put  into  circulation  by  fraud  or  undue 
mcjans.  Knight  v.  Pugh^  4  W.  &  S.  446;  Brown  v.  Street^  6  id. 
221;  Hutchinson  v.  Boggs  <t  Kirky  4  Cas.  294;  Qraxfs  Admrs,  v. 
Bank  of  Kentucky ^  6  id.  366. 

In  the  case  before  us  the  evidence  clearly  shows  that  the  defend- 
ant, induced  by  the  promise  of  being  an  agent  to  sell  Benton's 
])atent  washing-machines,  signed  a  note  "  payable  six  months  after 
date  to  George  W.  Benton,  or  bearer,  for  $260,  for  value  received, 
with  interest,  without  defalcation.  Township  of  Aleppo,  dated 
June  10,  1868."  The  young  man  to  whom  he  gave  it  is  described 
at  twenty  or  twenty-five  years  of  age,  had  a  two-horse  buggy,  with 
dark  chestnut  mares,  and  said  he  was  agent  for  selling  washing- 
machines  of  a  man  of  the  name  of  Benton.  The  allegation  of  the 
defendant  is  that  he  signed  a  conti-act,  but  not  the  note.    But  it  ii 
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clear  he  signed  the  note,  but  under  circumstances  which  would  pre- 
vent a  recovery  between  the  original  parties. 

Assuming  that  it  was  a  fraud,  then  the  question  recurs,  was  the 
plaintiff  a  bona  fide  holder  for  value,  without  notice  of  the  fraud* 
It  was  purchased  by  him  on  the  16th  November,  1868,  from  a  man 
who  said  his  name  was  W.  B.  Goff,  who  gave  him  a  receipt  show- 
ing the  amount  paid  him  for  the  note.  He  gave  him  $100  in  cash 
for  the  note.  '^  He  told  me  he  did  not  know  what  the  note  was 
given  for;  said  he  had  got  it  in  New  York  on  trade.  The  man  was 
.  6fty  or  fifty-five  years  of  age.  He  said  he  resided  in  the  State  of 
New  York.''  There  is  no  evidence  that  the  plaintiff  had  any  notice 
of  the  fraud,  itor  that  Ooff  had,  nor,  according  to  the  defendant's 
story,  had  he  any  notice  or  knowledge  of  it  at  that  time. 

The  cause  was  tried  by  the  learned  judge  upon  a  misconception 
of  the  law,  as  appears  by  his  answers  to  the  second  and  third  points, 
and  by  his  charge  to  the  jury. 

The  learned  judge  said,  '^  We  have  allowed  evidence  to  go  to 
you,  which  we  think,  if  believed,  should  have  put  the  plaintiff  upon 
inquiry.  This  inquiry  strictly  pursued  would  have  let  him  into  a 
knowledge  of  the  fraudulent  character  of  the  note."  This  could 
not  have  been  ascertained  except  by  going  to  the  maker  himsell 
This  is  not  the  law,  nor  are  the  subsequent  objections.  ^^  There 
was  no  indorsement  on  the  note."  It  was  payable  to  bearer,  and 
the  holder  gave  a  receipt  for  the  amount  paid.  '*  Goff,  the  nego- 
tiator, was  a  stranger;"  this  is  no  objection.  ''  It  was  purchased  by 
plaintiff  for  tlOO,  the  note  was  for  |;250  and  the  drawer  known  to 
be  solvent,"  nor  is  this ;  nor  that  in  canceling  the  stamp  the  initials 
were  omitted.  The  most  extraordinary,  however,  is  the  objection 
that  no  "  evidence  that  the  immediate  holder  before  this  sale,  or 
any  one  before  him,  had  paid  valuable  consideration  for  the  note," 
a  doctrine  that  would  put  an  end  to  all  negotiable  paper.  Neither 
one  nor  all  these  facts,  if  found  by  the  jury,  proved  mcUa  fides  on 
the  part  of  the  holder,  or  brought  home  to  him  knowledge  of  the 
fraud;  but,  on  the  contrary,  it  was  clear  that  he  was  a  bona  fide 
holder  for  value  without  notice,  and,  of  course,  entitled  to  recover. 

The  court  were,  therefore,  wrong  in  instructing  the  jury  that  th« 
plaintiff  could  not  recover. 

JudgmerU  reversed^  and  venire  de  novo  atoarded, 

NoTB.— See  Oomld  t.  SUvmu^  <mi$^  wherein  a  contrary  doctrine  li  held.— Rv. 
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Gajeuulbd,  appellant,  v.  Haddak. 

(tn  Penn.8t8t.) 
Prvmduorjf  note — dUeration — fraud — hMer  for  mAm. 

The  maker  of  a  promissory  note,  in  the  usual  form,  is  negligent  in  leaving  a 
blank  between  the  words  indicating  the  amount  for  which  the  note  is  drawn, 
aZi«.  the  word  "  dollars ; "  and,  although  the  blank  is  fraudulently  filled  up 
after  delivery,  so  as  to  increase  the  amount,  the  alteration  being  imperceptible, 
the  maker  is  liable  to  an  innocent  holder  for  value,  for  the  face  of  the  note. 

AcnoK  on  a  promissory  note  by  Haddan,  holder  for*7alae,  against 
Garrard,  maker.    The  note  in  suit  is  as  follows: 

**  LuzBBNE,  October  6, 1868. 

**  On  or  before  the  1st  day  of  August,  1869,  for  value  received,  I  promise  to 
pay  J.  K.  O'Keil,  or  bearer,  one  hundred  and  fifty  dollars,  with  use,  without 
defalcation,  or  stay  of  execution.  And  hereby  waive  the  benefit  of  the  exemp- 
tion, and  stay  laws  and  requisition  on  real  estate. 

**  Joseph  Q.  Gabrabd. 

"■  Payable  at  the  First  National  Bank  of  BrownemUe,^ 

The  words  "  and  fifty "  had  been  inserted  in  the  note  after  its 
delivery,  without  consent  of  the  maker,  the  space  now  occnpied  by 
those  words  having  been  left  blank  by  the  maker.  The  plaintiff 
took  the  note  before  due,  in  its  present  state,  and  had  no  knowledge 
of  the  alteration.  The  jury  found  a  special  verdict  for  ftl62,  with 
leave  to  the  court,  non  obstante  veredictOy  to  decide  the  reserve<l 
question,  whether  the  alteration  of  the  note  vitiated  it  in  the  hands 
of  an  innocent  holder  for  value  in  whole,  or  only  to  the  extent  of 
the  alteration.  The  court  directed  judgment  for  plaintiff  for  $103, 
being  the  amount  of  the  note  as  actually  ^ven  by  the  defendant, 
together  with  costs.    Defendant  appealed. 

A,  C.  NuU  and  D.  Kaine^  for  appellant,  cited  1  Greenlf.  Ev., 
§  565;  Chitty  on  Gont.  297;  Bank  of  United  States  y.  Ruesel^  3 
Yeates,  391;  Stephens  v.  Graham^  7  S.  &  R.  608;  Simpson  v. 
Stackhotcse^  9  Ban*,  186;  Miller  y.  GHUdandy  7  Harris,  124;  Struthen 
V.  KendaUy  5  Wright,  229;  Southworth  Bank  y.  OrosSy  11  Casey, 
80;  mu  V.  Cooley,  10  Wright,  261;  N^  v.  Horner^  18  P.  F 
Smith,  327. 

C,  -El  BoylCy  for  appellee. 
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Thompson,  C.  J.  There  could  be  no  question  but  that  the 
alteration  made  in  the  note  in  this  case  would  avoid  it  as  between 
the  maker  and  payee,  the  consent  of  the  latter  to  it  being  wanting, 
and  there  being  neither  an  implied  nor  express  authority  for 
making  it. 

But  how  Is  it  with  the  plaintiff,  an  innocent  holder  for  value  in 
the  usual  course  of  business  ?  There  was  a  blank  in  the  body  of 
the  note  (a  printed  note)  between  the  words  '*  one  hundred "  and 
'Mollars,"  when  the  maker  signed  and  delivered  it.  The  payee 
afterwards  filled  the  blank  with  the  words  ''  and  fifty  ^'^  which  made 
the  note  read  ''  one  hundred  and  fifty,"  instead  of  '*  one  hundred 
doUai's,''  the  sum  for  which  it  was  drawn.  In  this  condition  it  was 
taken  by  the  plaintiff  without  the  least  grounds  existing  for  any 
doubt  of  its  entire  genuineness.  ^^  By  inspection  of  the  note,"  says 
the  learned  judge  in  his  opinion  on  the  reserved  question,  ^'the 
most  skilled  expert  would  have  failed  to  detect  any  alteration  in 
its  make."  There  was  no  difference  in  the  handwriting  between 
the  words  added  and  those  which  preceded  them;  no  difference  in 
the  ink,  and  no  crowding  of  words,  to  put  the  most  careful  man  on 
inquiry,  or  to  raise  a  suspicion  that  all  was  not  right.  The  note, 
thus  clear  on  its  face,  was  taken  on  the  credit  of  the  drawer,  and 
now  shall  he  be  discharged  from  his  obligation  by  reason  or  on 
account  of  his  own  negligence  in  delivering  a  note  that  invited 
tampering  with?  He  could  have  saved  all  difficulty  by  scoring 
the  blank  with  his  pen.  It  would  have  been  impossible  almost  to 
have  written  over  this  without  leaving  traces  of  the  alteration.  In 
that  case  a  purchaser  of  the  note  would  take  it  at  his  own  risk. 
Tliis  is,  therefore,  one  of  the  cases  in  which  it  is  a  maxim,  ^'  that 
where  one  of  two  innocent  persons  must  suffer,  he  shall  suffer  who 
by  his  own  acts  occasioned  the  confidence  and  the  loss."  Story's 
£q.,  §  387.  '*  If  a  bill  or  check  be  drawn  in  so  careless  a  manner 
as  thereby  to  enable  a  third  person  to  practice  a  fraud,  the  customer 
and  not  the  banker  must  bear  the  loss."  Chitty  on  Bills,  §  60; 
Byles  on  Bills,  832;  22  Eng.  L.  and  Eq.  516;  31  Barb.  100;  41  ib. 
465.  '^A  party  who  intrusts  another  with  his  acceptance  in  blank 
is  responsible  to  a  bona  fide  holder,  although  the  blank  be  filled 
with  a  sum  exceeding  that  fixed  as  a  limit  by  the  accieptor.  Though 
the  filling  of  the  blank  in  violation  of  the  agreement  of  the  parties 
be  a  forgery,  the  acceptor  is  estopped  from  setting  up  the  fact.  7 
Smith  (N.  Y.  Rep.),  531.     Dexio,  J.,  in  delivering  the  opinion  of 
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the  court  of  appeals  in  this  case,  says,  among  other  things,  **  that 
the  principle  which  lies  at  the  foundation  of  these  actions,  I  think, 
is,  that  the  maker  whD  by  putting  Us  paper  in  circulation  has 
invited  the  public  to  receive  it  of  any  one  having  it  in  possession 
with  apparent  title,  is  estopped  to  urge  the  ctetual  d^ed  of  title 
against  a  bona  fide  holder.** 

The  doctrine  of  the  point  is  ably  discussed  by  the  learned  judge, 
and  the  cases  touching  the  subject  are  noticed  and  discussed.  Tlie 
doctrine  is,  however,  but  an  elaboration  of  a  great  principle  of 
/nstice,  that  if  one  by  his  acts,  or  silence,  or  negligence,  misleads 
another,  or  in  any  manner  affects  a  transaction  whereby  an  innocent 
person  suffers  a  loss,  the  blamable  party  must  bear  it.  Story's  Sq. 
886,  887. 

In  Young  v.  Oroie^  4  Bing.  258,  and  also  reported  in  12  Moore, 
484,  the  very  case  in  principle  with  the  one  in  hand  may  be  found. 
It  was  an  alteration  by  filling  spaces  or  blanks  negligently  left  in 
a  check,  and  filled  by  the  holder  so  as  to  increase  the  amount  and 
not  be  detected  by  inspection  of  the  paper.  The  bank  paid  it,  and 
the  drawer  was  held  chargeable  for  the  full  amount  on  the  ground 
of  his  negligence.  The  same  doctrine  was  held  in  two  Scotch 
cases,  viz. :  Bagore  v.  Wylie^  and  Orahafn  v.  OiUeapie^  to  be  found 
in  full  in  Ross  on  Bills  and  Promissory  Notes,  104-95.  It  is  true, 
in  1st  Allen  (Mass.),  561,  the  case  of  Wade  v.  WhiUington  seems 
to  limit  the  doctrine  to  cases  where  the  alteration  is  made  by  an 
agent,  clerk  or  confidential  party;  but  this,  in  my  opinion  is  against 
an  earlier  decision  in  that  State — I  refer  to  Putnam  v.  Sullivan^  4 
Mass.  45,  in  which  no  such  restriction  appears.  It  seems  an 
impracticable  limitation. 

In  Hall  V.  FuUer^  5  B.  <fe  C.  750,  the  case  was  that  of  an  altera- 
tion of  a  bill  perceptible  on  its  face.  The  bankers  paying  it  were 
allowed  only  to  charge  the  drawer  with  the  original  amount  put  in 
the  draft,  for  it  was  negligence  on  their  part  to  pay  the  face  of  it 
in  its  altered  aspect.  Such  seems  to  have  been  the  doctrine  applied 
by  this  court  in  WorraU  v.  Gheen^  3  Wright,  388;  although  the 
case  of  Hall  v.  FuUer^  asserting  the  same  doctrine,  does  not  seem 
to  have  been  cordially  approved  in  that  opinion. 

I  regard  this  case  as  depending  on  the  principles  of  the  other 
cases  cited  above,  and  not  on  WorraU  v.  Oheen.  That  was  a  (*4ise 
of  a  perceptible  alteration,  and  the  plaintiff  was  allowed  to  recover 
only  to  the    extent  of  the    ori^nal  unaltered  note,  the  plaintiff 
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being  entirely  innocent  of  the  alteration,  or  of  knowing  anything 
about  it.  But  in  the  oaae  in  hand  there  was  no  perceptible  alteration 
on  the  face  of  the  note  whatever.  The  handwriting  was  all  the 
same,  and  no  crowding  of  words  to  effect  the  insertion — all  was 
natural  and  regular  in  appearance.  The  words  *'and  fifty"  wero 
inserted  in  the  space  between  the  words  "  one  hundred "  and  the 
word  ^^ dollars*'  in  the  note,  by  the  same  hand  that  filled  np  the 
note  originally.  It  had  been  delivered  to  plaintiff  in  this  condition. 
The  authorities  I  have  referred  to  hold  the  drawer  of  such  a  note 
answerable  for  the  full  face  of  the  note  as  altered,  to  any  bona  fide 
holder  of  it  for  value,  on  the  ground  of  the  negligence  of  the  maker 
in  leaving  the  blank  in  the  note  which  was  thus  filled  up  after  its 
execution,  and  so  we  now  hold,  notwithstanding,  as  between  the 
maker  and  payee  or  other  person  making  the  alteration,  it  would 
be  a  forgery  and  void. 

We  think  thb  rule  is  necessary  to  facilitate  the  circulation  of 
commercial  paper,  and  at  the  same  time  increase  the  care  of  drawers 
and  acceptors  of  such  paper,  and  also  of  bankers,  brokers  and  others 
in  taking  it.  This  rule  will  not  apply  to  cases  where  the  alteration 
is  apparent  on  the  face  o^the  paper.  There  it  is  possible  the  rule 
in  WorraU  v.  Ofieen  may  apply.  The  only  error,  therefore,  which 
we  discover  in  the  judgment  on  the  reserved  question,  was  agamst 
the  defendant  in  error.  By  the  rule  which  I  have  endeavored  to 
deduce  from  the  cases,  he  was  entitled  to  judgment  for  the  face  of 
the  note  and  interest.  But  the  defendant  in  error  is  not  a  com- 
plainant here,  and  die  plaintiff  in  error  makes  no  complaint  that 
the  judgment  against  him  is  too  small,  and  therefore  the  judgment 

is  affirmed. 

Judgment  c^ffbrmed. 


SCHNORB^S  ApPSAI* 

(•rPaiB.  St  U8L) 

BodniaMtkai  law^tUuentum^UUs  io  chwrtk  pnperlif. 

The  titto  le  the  church  property  of  a  divided  congregation  Is  in  that  par^ 
though  a  minority,  which  adheres  to  the  ecdesiastical  laws,  usages  and  prin* 
ciples  of  the  denomination  under  which  the  church  was  constituted. 
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Bill  in  equity  (filed  March  12,  1870),  to  the  court  of  common 
pleas,  by  William  H.  and  William  F.  Miller,  elders,  and  Henry 
Kalb,  deacon  of  "  The  German  Evangelical  Reformed  St.  Paulas 
Church,  of  Butler,  Pennsylvania,"  against  Schnorr  et  dL  The  facts 
are  briefly  as  follows:  The  above  mentioned  church  was  incor- 
porated by  the  court  of  common  pleas  of  Butler  county.  The  charter 
recites  that  the  subscribers,  with  others,  had  ^'  associated  for  the 
purpose  of  worshiping  Almighty  God  according  to  the  faith  and 
discipline  of  the  German  Evangelical  Reformed  Church  in  the 
United  States  of  America." 

In  the  third  section  of  the  first  article,  it  is  provided  that  '*it 
shall  be  subject  to  the  control  of  the  Synod  of  the  German  Reformed 
Church  of  the  United  States,  and  shall,  in  all  respects,  be  governed 
by  its  rules  and  regulations.'^  By  the  fourth  section  of  the  third 
article,  it  is  provided  "  that  every  minister  of  the  gospel  who  may 
become  a  candidate  for  the  ofBice  of  pastor,  must,  before  he  can  be 
chosen  to,  or  at  least  before  he  can  be  inducted  into  office,  be  in 
good  standing  in  connection  with  the  Synod  of  the  German 
Reformed  Church."    Article  five  is  as  follows: 

*^  The  consistory  may,  from  time  to  time,  enact  such  by-laws  for 
their  government  in  the  transaction  of  business  as  they  may  deem 
necessary;  provided,  however,  that  they  do  not  conflict  with  this 
constitution,  or  the  consistory  of  the  German  Reform  Church,  etc 

^'  Reference  is  made  to  the  constitution  of  the  German  Reformed 
Church  for  full  particulars.  This  congregation  was  organized  only 
as  a  German  Evangelical  Reformed  Congregation  in  Butler,  Butler 
county,  Pennsylvania,  and  that  it  be  known  hereby  that  no  alteza- 
tion  can  be  made  in  this  congregation  for  another  denomination." 

A  church  building  was  erected,  by  the  society  formed  under  this 
charter,  with  funds  raised  by  voluntary  contribution  from  the  sub- 
scribers, upon  a  lot  given  for  the  purpose.  The  defendants,  on  the 
2 2d  of  November,  1869,  by  an  instrument  of  writing,  declared 
themselves  independent  of  all  synods,  absolved  themselves  from 
the  government  of  the  German  Reform  Church,  and  elected  a 
clergyman,  as  pastor,  not  connected  with  the  German  Reform 
Church.  Defendants  being  in  the  majority,  also  took  possession  of 
the  building.  Those  who  were  dissatisfied  with  these  proceedings 
withdrew,  and  on  Easter  Monday,  1 870,  the  day  fixed  in  the  charter, 
held  an  election  at  the  Orphans'  Home,  at  which  plaintiffs  were 
chosen  members  of  the  consistory,  and  they  now  file  this  bill  to 
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obtain  possession  of  the  building.  The  defendants,  on  the  18th  of 
March,  1870,  rescinded  their  proceedings  of  November  22,  1869, 
and  held  a  meeting  at  the  church,  and  elected  a  consistory.  There 
was  no  provision  in  the  charter  as  to  the  place  where  the  election 
should  be  held.  The  prayer  of  the  plaintiffs  was  granted.  Defend- 
ants appealed  to  the  supreme  court. 

C.  Mc  CancUess  (with  whom  was  Ji  M,  Thompson)^  for  appellants, 
dted  Suter  v.  The  JReformed  Duich  Church,  6  Wright,  603;  Wine- 
irenner  v.  Colder,  7  id.  244. 

J.  Bredin,  for  appellees,  cited  Den  v.  JBoUon,  7  Halsted,  214. 

Shabswood,  J.  When  property,  real  or  personal,  is  vested  in  a 
religious  society,  whether  incorporated  or  not,  as  a  church  or  con- 
gregation for  the  worship  of  Almighty  God  and  the  promotion  of 
piety  and  godly  living,  it  is  a  charitable  use,  whether  the  donors 
be  one  or  many.  The  corporation  or  society  are  trustees,  and  can 
no  more  divert  the  property  from  the  use  to  which  it  was  originally 
dedicated,  than  any  other  trustees  can.  If  they  should  undertake 
to  divert  the  funds,  equity  will  raise  some  other  trustee  to  adminis- 
ter them,  and  apply  them  according  to  the  intention  of  the  original 
donors  or  subscribers.  When  the  founders  or  donors  have  clearly 
expressed  their  intention  that  a  particular  set  of  doctrines  shall  bo 
taught,  or  a  particular  form  of  worship  and  government  maintained, 
it  is  not  in  the  power  of  individuals  having  the  management  of  the 
institution,  at  any  time  to  alter  the  purpose  for  which  it  was 
founded.  When  a  church  has  been  organized,  and  been  endowed, 
whether  by  donation  or  subscription,  as  belonging  to  any  particular 
sect,  or  in  subordination  to  any  particular  form  of  church  govern- 
ment,  it  cannot  break  off  from  that  connection  and  government. 
TTie  Attorney'  General  v.  Pearson,  3  Mcrival,  352.  When,  however, 
it  is  not  described,  in  the  original  donation  or  terms  of  subscription, 
as  in  connection  with  ojr  under  the  ecclesiastical  jurisdiction  of  any 
particular  bo«ly  of  believers,  it  may  change  its  relation,  provided 
there  be  in  such  change  no  radical  departure  from  the  original  faith 
or  doctrine.  17ie  IVeahyterian  Congregation  v.  Johnston,  1  W.  ft 
S.  9;  IjutJieran  Congregation  of  JPine  J3RU  v.  St.  MichaePs,  etc.,  of 
IHne  JSm,  12  Wright,  20. 

In  church  organizations,  those  who  adhere  and  submit  to  the 
Vol.  v.— 53 
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regular  order  of  the  charch,  local  and  general,  though  a  minority, 
are  the  true  congregation  and  corporation,  if  incorporated.  Wine- 
brenner  v.  Colder^  7  Wright,  244.  The  title  to  the  church  property 
of  a  divided  congregation  is  in  that  part  of  it  which  is  acting  in 
harmony  with  its  own  law;  and  the  ecclesiastical  laws,  usages,  cus- 
toms and  principles  which  were  accepted  among  them  before  the 
dispute  began,  are  the  standards  for  determining  which  party  is 
light.  Mc  Oinnis  v.  Watson^  5  Wright,  9.  If  the  opinion  of  Chief 
Justice  LowRiE,  in  this  last  case,  may  seem  to  controvert  any  of 
these  positions,  and  to  hold  that  a  congregation  may  change  a 
material  part  of  its  principles  or  practices  without  forfeiting  its 
property,  on  the  ground  that  to  deny  this  "  would  be  imposing  a 
law  upon  all  churches  that  is  contrary  to  the  very  nature  of  all 
intellectual  and  spiritual  life,''  and  because  the  guarantee  of  free- 
dom to  religion  forbids  us  to  understand  the  rule  in  this  way,  I 
ask  leave  most  respectfully  to  enter  against  it  my  dissent  and  pro- 
test. I  do  so  the  more  freely  because  it  was  entirely  extra-judicial 
to  any  question  in  the  case.  Courts  which  have  the  supervision 
and  control  of  all  corporations  and  unincorporated  societies 
or  associations,  must  be  guided  bj  surer  and  clearer  principles  than 
those  to  be  derived  from  the  nature  of  intellectual  and  spiiitual 
life.  The  guarantee  of  religious  freedom  has  nothing  to  do  with 
the  property.  It  does  not  guarantee  freedom  to  steal  churches. 
It  secures  to  individuals  the  right  of  withdrawing,  forming  a  new 
society,  with  such  creed  and  government  as  they  please,  raising 
from  their  own  means  another  fund  and  building  another  house  of 
worship;  but  it  does  not  confer  upon  them  the  right  of  taking  the 
property  consecrated  to  other  uses  by  those  who  may  now  be  sleep- 
ing in  their  graves.  The  law  of  intellectual  and  spiritual  life  is  not 
the  higher  law,  but  must  yield  to  the  law  of  the  land. 

The  application  of  the  principles  settled  in  the  adjudications 
cited,  to  which  many  others  might  be  added,  to  the  case  brought 
before  us  on  this  appeal  is  very  easy.  The  German  Evangelical 
Reformed  St.  PauPs  Church  of  Butler,  Pennsylvania,  was  incor* 
porated  by  the  court  of  common  pleas  of  Butler  county.  The 
charter  recites  that  the  subscribers  with  others  had  "  associated  for 
the  purpose  of  worshiping  Almighty  God  according  to  the  faith 
and  discipline  of  the  German  Evangelical  Reformed  Church  in  the 
United  States  of  America,"  and  in  the  third  section  of  the  first 
article  it  is  expressly  provided  that  *'  it  shall  be  subject  to  the  con> 
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trol  of  the  Synod  of  the  German  Reformed  Church  or  the  United 
States,  and  shall,  in  all  respects,  be  governed  by  its  rules  and  regu- 
lations;'' and  the  fourth  section  of  the  third  article  declares  that 
**  every  minister  of  the  gospel  who  may  become  a  candidate  for  the 
office  of  pastor,  must,  before  he  can  be  chosen  to,  or  at  least  before 
he  can  be  inducted  into  office,  be  in  good  standing  in  connection 
with  the  Synod  of  the  German  Reformed  Church."  As  though  to 
obviate  all  possible  doubt  or  question  upon  the  subject,  the  last 
paragraph  of  the  charter  expressly  declares:  ^'This  congregation 
was  organized  only  as  a  German  Evangelical  Reformed  Church  in 
Butler  county,  Pennsylvania,  and,  that  it  be  known  hereby,  that 
no  alteration  can  be  made  in  this  congregation  for  another  denomi- 
nation." Under  a  charter  thus  carefully  guarded,  the  building, 
which  is  the  bone  of  contention  here,  was  erected  with  funds  raised 
by  voluntary  contribution  from  the  subscribers  upon  a  lot  given  for 
the  purpose.  It  is.  unnecessary  to  refer  to  the  troubles  in  the 
church,  or  to  pass  any  judgment  upon  the  acts  of  either  party. 
The  defendants,  on  the  22d  of  November,  1809,  by  an  instrument 
of  writing  declared  themselves  independent  of  all  synods,  and 
absolved  from  the  government  of  the  German  Reformed  Church, 
and  elected  a  clergyman  as  pastor  not  connected  with  the  German 
Reformed  Church.  They  took  and  held  possession  of  the  building. 
Those  who  were  dissatisfied  with  the  proceedings  wichdrew,  and  on 
Easter  Monday,  1870,  the  day  fixed  in  the  charter,  held  an  election 
at  the  Orphan's  Home,  at  which  the  plaintiffs  were  chosen  members 
of  the  consistory,  and  they  now  file  this  bill  to  obtain  possession  of 
the  building.  The  defendants  also  held  a  meeting  at  the  church  on 
the  same  day,  and  elected  a  consistory.  There  can  be  no  question 
that  the  plaintiffs  and  those  whom  they  represent  were  on  Easter 
Monday,  1870,  the  true  church  adhering  to  the  ecclesiastical  order 
and  denomination  under  which  the  organization  originally  took 
place,  and  the  articles  of  which  organization  impressed  it  expressly 
with  a  law  which  forbade  its  ever  becoming  disconnected  with  that 
denomination.  No  provision  in  the  charter  required  the  election 
of  the  consistory  to  be  at  the  church,  and  the  wrongful  act  of  the 
defendants  in  holding  possession  dispensed,  so  far  as  they  were 
concerned,  with  the  necessity  of  any  notice,  in  the  church,  of  au 
election  to  be  held  elsewhere.  It  does  not  lie  in  the  mouth  oi 
the  defendants  to  object  in  any  way  in  this  proceeding  to  the 
regularity  of  the  election  of  the  plaintiffs.    The  defendants  an 
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strangers.  They  made  themselves  so  by  their  solemn  act,  throw- 
ing off  their  connection  with  the  German  Reformed  Chnrch.  That 
they  then  seceded  and  withdrew  from  the  church  cannot  be  doubted. 
How,  then,  can  their  meeting  afterward  and  rescinding  the  resolu- 
tion of  secession  restore  them  to  membership,  much  less  constitute 
them  the  true  church,  and  authorize  them  to  elect  a  consistory ' 

The  plaintiffs,  and  those  whom  they  represent,  were  the  true 
church;  with  them  the  defendants  ought  to  have  reunited,  if,  as 
they  contend,  they  had  not  lost  their  membership,  and  voted  at 
their  election.  It  is  clear,  then,  that  the  plaintiffs  had  the  legal 
right  to  the  possession  and  control  of  the  church  property,  and  that 
the  decree  below  was  in  all  respects  proper. 

Decree  affifrmed  and  appeal  diamiseed  at  the  eoei  of  the  cgppeUante. 


DiGKBNS'  CaSB. 
(67  Pom.  81  16».) 

Attorney — exputeUmfrom  bar. 

Pttrtidpation,  by  an  attorney,  in  making  pretended  gifts  as  a  means  of  giving 
notoriety  to  an  exhibition,  innocent  in  itself,  is  not  sufficient  ground  to  autho- 
rize his  name  to  be  stricken  from  the  roU. 

An  attorney,  who  conspires  to  get  an  opposing  attorney  drunk,  in  order  to  gain 
an  advantage  in  a  cause  about  to  come  on,  is  liable  to  expulsion  from  the  bar 
therefor. 

Cbbtiobabi  to  the  court  of  common  pleas,  of  Alleghany  county. 
The  opinion  states  the  case. 

Mordang^  Moore  A  Kerr^  and  Weir  A  Qribeon^  for  certiorari* 

Agnew,  J.  This  case  comes  before  us  under  a  special  act  of 
assembly,  approved  the  15th  day  of  March,  1870,  authorizing  us  to 
take  jurisdiction  of  it,  and  to  proceed  to  hear  and  determine  all 
questions  of  law  and  fact  arising  upon  the  record  and  proceedings 
in  the  cause.  The  name  of  J.  Charles  Dickens,  an  attorney  of  the 
several  courts  of  Alleghany  county,  was,  on  the  26th  of  September 
1864,  stricken  from  the  roll  of  attorneys  of  the  several  courts  of 
common  pleas,  oyer  and  terminer,  quarter  sessions,  and  orjrhan^' 
court.     This  resulted  from  an  investigation  ordered  by  the  court  of 
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oommon  pleas,  upon  the  petition  of  members  of  the  bar,  charging 
Mr.  Diokens  with  misbehayior  in  his  office,  as  an  attorney,  upon 
three  specifications,  to  wit :  Paticipating  in  the  exhibition  of  **  Rue- 
sell's  Panoramia  of  the  Rebellion,"  and  making  pretended  gifts  at 
the  close  of  each  exhibition  of  valuables,  as  an  inducement  to  draw 
fall  houses — ^acting  in  bad  faith  and  fraudulently,  in  procuring  the 
extension  of  the  real  estate  of  John  F.  Perry,  under  execution,  with 
a  view  to  hinder  and  delay  his  bona  fide  creditors — and  soliciting 
a  member  of  the  bar  to  make  another  member  drunk,  for  the  pur- 
pose of  obtaining  an  unfair  advantage  in  the  postponement  of  a 
cause  in  which  Dickens  was  attorney. 

After  a  careful  examination  of  the  records  and  testimony  in  the 
ease,  we  are  of  opinion  that  the  third  charge  only  is  sustained.  The 
first  fails  in  point  of  law,  and  the  second  in  point  of  fact.  However 
unprofessional  the  conduct  of  Mr.  Dickens  was,  in  relation  to  the 
exhibition  of  ^^  Russell's  Panorama,"  and  we  think  it  indefensible, 
his  conduct  on  that  single  occasion  ought  not  to  be  the  ground  of 
expulsion  from  his  office  of  attorney.  The  doctrine  of  AvAtirC^ 
Case^  5  Rawle,  191,  is,  that  the  power  of  the  court  may  be  exercised 
against  attorneys-at-law,  either  for  a  contempt  which  is  an  offense 
against  the  court  itself,  or  for  unfitness  which  disqualifies  the  attor- 
ney from  filling  the  office  properly.  In  the  present  case,  no  con- 
tempt was  committed,  and  the  expulsion  rests  upon  the  charge  of 
unfitness  to  exercise  the  office  of  an  attorney.  If  an  attorney  should 
by  a  series  of  unprofessional  acts,  disgraceful  to  him  as  a  man,  form 
a  character  which  unfits  him  for  association  with  the  fair  and  honor- 
able men  of  the  profession,  and  disqualifies  him  from  receiving  the 
confidence  of  men  of  integrity,  bringing  reproach  upon  himself,  and 
upon  the  profession  to  which  he  belongs,  we  will  not  say  such  unfit- 
ness, the  result  of  habitual  practices,  cannot  be  made  the  subject  oi 
inquiry  by  the  court  and  expulsion  from  the  bar.  But  certainly 
an  act  merely  discreditable,  but  not  infamous,  such  as  a  participa- 
tion in  making  pretended  gifts  as  a  means  of  giving  notoriety  to  an 
exhibition,  innocent  in  itself,  while  it  would  lose  a  member  of  the 
bar  the  favor  and  countenance  of  the  high-minded  men  of  the  pro- 
fession, cannot  of  itself  give  jurisdiction  to  the  court  to  take  judi- 
cial cognizance  of  it,  and  expel  him  from  his  office.  To  admit  such 
a  power,  would  expose  the  members  of  the  bar  to  the  whims,  caprice, 
peculiar  views,  and  prejudices  of  judges.  The  office  of  an  attorne\ 
is  too  important  to  him,  to  those  dependent  on  his  efforts,  and  to 
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tlie  public,  to  be  thus  at  the  mercy  of  any  one.  The  preparation 
of  years  to  enable  one  to  practice,  and  the  prospects  of  a  lifetime, 
ought  not  to  be  in  the  power  of  men,  however  upright,  to  blast, 
who,  from  peculiarity  of  disposition,  or  habits  of  thought,  may 
exercise  the  power  unjustly.  Aitstin*8  Case  is  a  forcible  illustration 
of  the  thought  just  expressed.  We  are  of  opinion,  therefore,  that 
the  first  specification,  though  true  in  fact,  was  insufficient  in  law  to 
support  the  order  of  expulsion. 

The  second  specification  is  unsupported  by  the  evidence,  and  we 
need  take  no  further  notice  of  it. 

But  the  third,  we  regret  to  believe,  is  well  supported.  The  testi- 
mony of  G.  B.  M.  Smith,  Esq.,  a  highly  respectable  member  of  the 
bar,  does  not  apply  to  the  same  time  and  place  testified  to  by  Mr. 
Linn.  The  conversation  between  Dickens  and  Linn,  in  which  the 
former  told  the  latter  of  his  purpose  to  make  Mr.  Whitesell,  his 
opposing  attorney,  drunk,  in  order  to  beat  him  in  the  next  cause 
coming  on,  and  proposed  to  him  to  take  Whitesell  out  and  give  him 
another  drink,  occurred  in  the  court-room,  and  while  the  court  was 
sitting.  The  conversation  to  which  Mr.  Smith  refers  took  place  in 
Dickens'  office.  No  doubt  Mr.  Smith  thought  at  the  time  it  was  a 
joke  on  the  part  of  Dickens;  but  the  testimony  of  Mr.  Linn,  as  to  the 
occurrence  in  the  court-room,  leaves  a  very  different  impression  on 
our  minds;  and  the  facts  stated  by  him  are  corroborated  by  Wied- 
man,  while  the  opinion  of  the  latter  does  not  cleanse  the  facts  of 
their  real  color.  We  are  compelled  to  conclude  that  Mr.  Dickens 
was  ^'  playing  a  sharp  game,''  as  he  expressed  it,  in  earnest;  and  that 
he  was  engaged  inthe  unwarrantable  and  highly  censurable  attempt 
to  make  his  opponent  drunk  in  order  to  take  an  advantage  of  him. 
This  was  a  wicked  act,  as  well  as  one  which  struck  directly  at  the 
due  administration  of  justice.  In  its  effect  and  criminal  purpose 
it  differs  none  from  tampering  with  a  juror,  corrupting  a  witness  or 
bribing  a  judge.  It  strikes  directly  at  the  interests  of  the  opposite 
party,  with  as  great  force  as  if  he  lost  his  cause  from  the  misconduct 
of  juror,  witness  or  judge.  The  man  who  can  do  this  thing  is  unfit 
to  practice  in  a  court  where  justice  is  administered,  and  should  be 
expelled  from  its  bar;  or  at  least  should  be  suspended  from  the 
practice  until  he  has  shown,  by  sincere  amendment,  that  his  offense 
is  thoroughly  purged.  The  office  of  an  attomey-at-law  is  a  highly 
lionoiable  one,  as  well  as  one  of  great  importance  to  society.  The 
necessities  of  men,  in  a  state  of  high  civilization,  require  the  profes- 
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non  of  the  law  as  a  distiiict  calling;  one  to  be  exeroited  by  men 
trained  to  it  by  a  long  coune  of  study,  and  qualified  by  skUl  and 
learning  to  understand,  protect  and  assert  the  rights  of  others,  who, 
by  reason  of  the  state  of  society,  or  their  own  inability,  cannot  act 
for  themselves.  As  property  increases  and  new  forms  of  it  arc 
developed,  new  institutions  are  created  for  its  management;  and  as 
the  business  of  society  multiplies,  interweaves  and  expands,  and 
wealth  and  luxury  follow  in  the  train  of  commerce  and  the  arts, 
the  relations  of  men  become  more  and  more  complicated  and  render 
the  profession  of  the  lawyer  indispensable  and  important  Integrity, 
as  well  as  skill  and  learning,  is  essential  to  the  character  of  the  pro- 
fession, and  it  becomes  the  duty  of  the  bench,  as  well  as  of  the  bar 
itself,  to  preserve  that  character  in  its  highest  state,  as  a  means  of 
usefulness,  and  of  answering  the  true  end  of  a  profession  so  honor- 
able and  at  the  same  time  so  needful.  Notwithstanding  the  preju- 
dices of  some,  the  ignorance  of  others,  and  even  the  discredit  occa- 
sionally brought  upon  the  office  by  unworthy  members,  we  are  glad 
to  know  that  the  bar  is  filled  with  many  worthy  men,  and  that  a 
trust  and  confidence  almost  unlimited  is  justly  reposed  in  it  by  the 
public.  In  the  present  case  the  three  judges  of  the  court  below 
agreed  in  opinion  in  finding  the  third  specification  to  be  true,  and 
in  this  we  find  no  error.  We  are  compelled,  therefore,  to  affirm 
the  order  of  the  court  under  that  specification,  leaving  the  appel- 
lant to  make  his  application  to  the  judges  of  that  court  for  read- 
mission,  should  they  think  his  offense  sufficiently  atoned  for  by  six 
years'  exclusion  from  the  practice  of  his  profession  in  the  courts 
from  which  he  was  expelled,  and  that  he  has  retrieved  his  character 
by  good  conduct  so  as  to  warrant  his  return  to  practice  there. 
Order  affirmed  upon  the  third  spec^iocUion  of  the  complakU^  ufith 
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Colton  v.  Cleveland  and  Pittsburg  Railroad  Company. 
CoLTOK,  appellant,  y.  Oleybland  and  PrrrsBUBG  R.  R.  Co. 

(OT  Penn.  St  HI.) 
Cbmman  oarri&n — tpedcU  eaniract — iurddn  of  proof — n^ligenee. 

A,  bill  of  lading  ^ven  by  a  railroad  company  on  receipt  of  goods  for  transport- 
ation contained  the  following  clause:  "The  dangers  incident  to  railroad 
transportation,  fire,  and  all  other  unavoidable  accidents  excepted."  The 
goods  were  destroyed  by  fire,  and  in  an  action  against  the  company  to  recover 
their  value,  held^  (1),  that  the  exception  of  loss  t)y  **fire"  was  a  limitation 
npon  the  oommon^law  responsibility  of  the  company;  (2),  that  the  exception 
was  of  *'  fire  "  whether  unavoidable  or  not,  provided  it  was  not  by  the  negli- 
gence  of  the  company ;  and  (8),  that  the  burden  of  proof  of  negligence  was 
upon  the  plaintiff,  the  common-law  liability  being  thus  changed. 

AcnoN  in  assumpsit  by  Colton  against  the  Cleveland  and  Pitts- 
barg  Railroad  Company.  The  plaintiff  in  June,  1866,  delivered 
100  barrels  of  flour  to  the  defendant  company  at  Lima,  to  be  trans- 
ported to  Pittsburg,  and  received  a  bill  of  lading  from  the  com- 
pany's agent  containing  the  following  proviso:  "the  damages 
incidental  to  railroad  transportation,  fire,  and  all  other  unavoidable 
accidents  excepted.''  The  warehouse  of  defendant,  in  which 
the  flour  was  stored,  immediately  on  receipt  of  it,  was  destroyed 
by  flre  on  the  following  night  This  action  was  brought  by  plain- 
tiff to  recover  for  the  loss  of  the  flour.  The  evidence  introduced 
by  defendant  was  to  the  effect  that  the  fire  when  discovered  had 
made  such  headway  that  nothing  could  be  done  to  save  the  build 
ing;  that  after  the  flour  was  received  no  freight  train  had  passed 
so  that  the  flour  conld  be  sent,  and  that  the  engines  of  the  com- 
pany, especially  those  which  passed  Lima  on  the  night  of  the  fire, 
were  provided  with  the  best  spark-arresters  in  use,  or  known  to 
railroad  men. 

The  following  points  and  answers  are  inserted  for  a  better  under- 
standing of  the  case.     Plaintiffs  points: 

"  4.  The  exception  in  the  contract  in  this  case  is  against  unavoid 
able  flre,  and  the  defendant,  therefore,  cannot  be  excused  without 
showing  that  the  fire,  of  which  evidence  has  been  given,  happened 
from  a  cause  which  no  human  skill  or  foresight  could  have  guarded 
against.    Refused. 

"  5.  The  presumption  of  law  is,  that  the  flre  happened  through 
the  negligence  of  the  defendant,  and  this  presumption  can  only  be 
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rebutted  by  direct  evidence  on  their  part,  showing  that  the  fire 
happened  without  any  fault  whatever  on  their  part,  despite  the 
exercise  by  them  of  the  highest  degree  of  skill  and  foresight.'' 
Refused. 

^  7.  If  the  jury  believe  the  fire  to  have  been  occasioned  by  sparks 
thrown  from  the  defendant's  locomotives  passing  the  depot,  such 
fact  is  evidence  of  negligence  on  the  part  of  the  defendant,  and 
plaintiff  is  entitled  to  recover." 

Answer.  '*  This  point  is  refused,  unless  the  jury  find  also  that  the 
•parks  were  thrown  by  reason  of  careless  or  negligent  management 
of  the  locomotives,  or  their  defective  construction.  If  the  defend- 
ant exercised  ordinary  care  and  skill  in  providing  good  and  safe 
spark-arresters,  approved  by  skillful  and  experienced  mechanics, 
and  the  locomotives  thus  provided  were  carefully  and  skillfully 
operated  at  the  time  and  place  in  question,  the  defendant  would 
sot  be  liable,  even  if  the  jury  should  be  of  the  opinion  that  the 
fire  was  occasioned  by  sparks  from  defendant's  locomotives  passing 
the  depot.  On  the  other  hand,  if  you  find  that  the  sparks  were 
thrown  and  the  building  fired  in  consequence  either  of  the  defec- 
tive construction  or  careless  management  of  the  locomotives,  the 
defendant  would  be  liable. 

*^  9.  The  neglect  of  the  defendant  to  employ  a  watchman,  or  to 
provide  water  or  other  means  of  extinguishing  a  fire,  is  negligence 
per  &ej  and  a  loss  having  happened,  the  plaintiff  is  entitled  to 
recover.    Refused. 

^'  10.  In  order  to  relieve  the  defendant  from  liability  in  this  case, 
he  ought  to  have  shown  that  diligent  efforts  were  made  to  rescue 
the  property  of  the  plaintiff  and  other  shippers  from  the  flames, 
and  to  check  the  fire."    Refused. 

**  12.  If  the  jury  are  unsatisfied  by  the  evidence  as  to  the  cause 
of  the  fire,  the  presumption  of  law  remains  that  the  fire  happened 
through  defendant's  negligence."    Refused. 

Defendant's  points: 

^  1.  The  exceptions  contained  in  the  plaintiff's  bill  of  lading,  or 
receipt  of  defendant  for  said  flour,  limited  and  restricted  the  liability 
of  the  defendant  as  carrier  to  that  of  a  private  carrier,  or  of  an 
ordinary  bailee  for  hire,  and  that  the  defendant  is  answerable  only 
under  said  bill  of  lading  or  receipt  for  want  of  ordinary  care  and 
skill"    Affirmed. 
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*^  3.  The  burden  of  proof  of  negligence  is,  under  thia  oontimoli 
apon  the  plaintiff.''    Affirmed. 
Verdict  for  the  defendant.    The  plaintiff  appealed. 

Jl  S,  Ihrguson^  for  appellant,  cited  Beach  y.  Pcarmeter^  11  Har* 
ria,  197;  Morrison  y.  DaviSj  8  id.  171;  Story  on  Bailmenta,  467, 
459;  Walpole  y.  Bridges^  5  Black.  222;  Beckman  y.  Shotue,  5 
Rawle,  189;  Qrqffy.  Bloomer^  9  Barr,  114. 

/8L  .Schoyery  for  appellee,  cited  JFamham  y.  Camden  and  Amboy 
Baihroady  5  P.  F.  Smith,  55;  Chrcfff'v.  Bloomer ^  supra;  Atwoodv. 
Bdiance  Thansp.  Co.^  4  Watta,  87;  Angell  on  Carriers,  §§  220, 
225,  276. 

Thompson,  C.  J.  We  think  the  learned  judge  below  was  entirely 
right  in  constructing  the  exception  in  the  bill  of  lading  in  this  case 
as  restrictiye  of  the  law  of  liability  of  common  carriers.  It  is  as 
follows:  ^'The  dangers  incident  to  railroad  transportation,  fire, 
and  all  other  unayoidable  accidents  excepted.''  Without  doubt, 
the  exception  of  loss  by  *'fire"  was  a  limitation  upon  the  common- 
law  responsibility,  and  brings  the  case  within  the  case  of  Famham 
y.  The  Camden  and  Amboy  Bailroad  Company^  5  P.  F.  Smith,  55. 
The  learned  judge  refused  to  hold,  as  the  plaintiff  below  insisted 
upon,  that  the  word  *^  unayoidable "  qualified  the  word  ^^  fire  "  in 
the  exception.  This  was  right.  To  haye  held  otherwise  would 
haye  been  to  regard  the  enumeration  of  the  peril  as  utterly  ineffici- 
ent and  useless,  as  the  words,  ^'  other  unayoidable  accidents,"  would 
coyer  it.  The  exception  in  this  bill  was  of  *^  fire,''  whether  unavoid- 
able or  not,  provided  it  was  not  by  the  negligence  of  the  company, 
which  cannot  be  provided  against.  The  common-law  liability  being 
thus  changed,  the  onus  of  proof  of  where  the  fault  lay  was  changed, 
as  is  shown  in  Famham  v.  The  Camden  and  Amboy  Bailroad  Co.^ 
supra.    The  case  was  well  decided  below,  and  as  we  see  no  error  in 

the  record,  the  judgment  must  be  affirmed. 

Judgment  qffirmed. 

Non.—8«e  €fract  t.  Adorns^  1  Am.  Rep.  181  And  note ;  CkrMm§m  ▼.  AmmrJecm 
ai.,tld.lll;  mttmwes T. Mh» JUUwtts, 8 Id. Wa.-Bar. 


JANUARY  TERM,  1871.  427 

IXeglesy  y.  Lindsay. 


NsoLBT  et  a/.,  appellants,  y.  LnmsAT. 

(07  Penn.  St  tlT.) 
AAImim.    Deed,    Batfflcation  of  J^raiidul&nt  eontracL    Burdtnqfproqfi 

in  an  action  for  the  purchase-money  under  articles  of  agreement  for  the  sale 
of  land,  a  deed  containing  a  description  lilce  that  in  the  artides  is  prima  fade 
certain  enough,  and  should  not  be  excluded  from  evidence  on  the  ground  of 
intuffleieney  in  the  description.  The  question  of  such  insufficiency  is  for 
consideration!  subsequent  to  the  admission  in  evidence. 

A  contract  tainted  with  fraud  may  be  ratified  without  a  new  contract,  founded 
on  a  new  consideration. 

In  an  action  for  the  purchase-money  under  an  agreement  for  the  sale  of  land 
by  which  the  plaintiff  bound  hiinself  to  give  possession  and  execute  a  war- 
ranty deed  upon  the  payment  of  the  purchase-money,  the  declaration  alleged 
that  plaintiff  had  at  all  Umes  been  ready  and  willing  to  perform  his  part  of 
the  agreement;  but  the  defendant  pleaded  that  the  plaintiff  was  not  seized 
of  the  land  agreed  to  be  conveyed.  BM,  that  under  the  issue  thus  raised 
plaintiff  was  called  upon  to  prove  hia  title. 

AcnoN  of  debt  by  Lindsay  against  Negley  et  al.  The  declara 
tion  set  forth  an  agreement  for  the  purchase  of  land  by  defendanti 
from  plaintiff,  for  ,tbe  sum  of  tlO,000,  the  plaintiff  binding  him 
self  by  the  agreement  to  deliver  possession  and  a  warranty  deed 
upon  the  payment  of  the  said  purchase  money.  The  declaration, 
ayerred  that  the  plaintiff  had  been  at  all  times  ready  and  willing 
to  perform  his  part  of  the  agreement.  The  defendants  averred 
frard  and  misrepresentation;  they  pleaded  *^  non  eat  factum,^  and 
filed  a  special  plea  to  the  effect  that  plaintiff  was  not  at  the  time 
of  the  agreement,  and  is  not  now  seized  of  the  premises  agreed  to 
be  conyeyed.  Eyidence  was  introduced  of  the  articles  of  agree- 
ment, and  of  a  deed  tendered  by  plaintiff  and  refused.  The  offers 
of  eyidence,  the  rulings  of  the  court  and  the  points  made  by  the 
defence  as  to  the  yalidity  of  the  agreement  are  set  forth  seriatim 
in  the  opinion  of  the  court.  Judgment  for  plaintiff.  Defendants 
appeal 

A,  M.  Sroton  and  T,  M.  MarsJiaUj  for  appellant,  cited  Soles  v. 
Hidcman^  8  Harris,  180;  Hammer  y.  McEldovmeyy  10  Wright,  334; 
Martin  v.  Duffty^  4  Phila.  76;  Hdgey  y.  DetweHer,  11  Casey,  409; 
CPKeson  v.  SUverthom,  7  W.  &  S.  246 ;  Smith  y.  Webster,  2  Watts, 
478;  Adams  y.    WiQiams^  2  W.  A  S.  227;  JSapy  y.  Anderson,  2 
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308;  Martin  y.  Mammon^  8  Barr,  270;  Rawle  on  CoTenanta 
for  Htle,  430,  431,  and  note  2;  DaJbeU  ▼.  Crawford^  1  Parsons' 
Reports,  45;  Jhinean  v.  McCuUough^  4  S.  A  R  482. 


Wi  Achesariy  for  appelle,  cited  Watts  y.  Oumming^  9  P.  F. 
Smith,  84;  Richardson  v.  Stewart^  2  S.  &  R.  84;  Banks  v,  Ammon^ 
8  Casey,  172;  Simpson  y.  Breckenridge^  8  id.  287;  Siegel  y.  Robinr 
son^  6  P.  F.  Smith,  19;  2  Hilliard  on  Vendors,  17;  SnevUy  y.  Egle^ 
W.  <fc.  S.  484;  Hite  y.  Kier^  2  Wright,  72;  2  Parsons  on  Contracts, 
276-279;  Kingsley  y.  Wallisy  2  Shepley,57;  1  Sngden  on  Vendors, 
277;  PearsoUv.  Chapin^  8  Wright,  9. 

Shabswood,  J.  The  first  assignment*  of  error  is  to  the  admission 
in  evidence  of  the  deed  of  Lindsay  and  wife  to  the  defendant, 
dated  March  3,  1866,  and  the  seventh  and  eighth  errors  to  its  effect 
when  admitted.  The  objection  was  to  the  insufficiency  of  the 
description  of  the  premises  conveyed.  '^  All  that  certain  tract  or 
parcel  of  land  situate  in  Wood  county,  West  Virginia,  located  on 
Little  Stillwell  creek,  between  three  and  four  miles  from  the  Balti- 
more and  Ohio  railroad,  on  the  National  turnpike."  The  abutters 
on  the  west  and  north  are  then  given,  but  those  on  the  east  and 
south  are  left  in  blank;  and  it  then  adds,  '^  and  contains  180  acres, 
more  or  less,  and  now  occupied  by  Jacob  Buzzard  as  tenant." 
Prima  facie  such  a  description  was  certain  enough,  and  there  was 
no  error,  therefore,  in  the  admission  of  the  deed.  It  followed  the 
description  as  contained  in  the  article.  It  might  have  been  compe- 
tent  to  the  defendant  to  have  shown  by  parol  evidence  that  it  was 
insufficient  to  identify  the  tract,  but  that  would  be  a  question  subse- 
quent to  its  admission.  Richardson  v.  Stewarty  2  S.  <fe  It.  84.  No 
such  evidence  was  given.  The  second  assignment  is  in  overruling 
the  defendant's  motion  for  judgment  of  nonsuit.  But  it  is  per- 
fectly well  settled,  that  a  refusal  to  direct  a  nonsuit  to  be  entered 
is  not  the  subject  of  review  on  a  writ  of  error.  Qirard  v.  Gettig^ 
2  Binn.  234;  Bavington  v.  Pittsburg  and  SteubenviUe  Railroad 
Co.y  10  Casey,  358;  The  United  States  Telegraph  Co,  v.  Wenger^ 
5  P.  F.  Smith,  262. 

The  third  error  assigned  is  to  the  admission  of  a  part  of  the  evi- 
dence of  Jacob  Buzzard,  in  which  he  was  allowed  to  testify  that  ho 
had  received  an  ofier  for  the  purchase  of  the  land  in  controversy, 
at  the  price  of  $14,000,  from  a  responsible  party,  who  purchased 
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Other  land  in  the  vicinity.  This  evidence  was  certainly  inadmissi- 
ble. If  it  showed  the  opinion  of  the  person  who  made  the  ofEer, 
it  was  mere  hearsay. 

If  the  value  of  the  land  or  other  thing  could  be  proved  in  this 
way,  nothing  would  be  easier  than  to  manufacture  abundance  of 
such  testimony. 

The  fourth,  fifth,  sixth,  tenth,  eleventh  and  twelfth  assignments 
may  be  considered  together.  They  are  in  answer  to  points,  and 
to  the  charge  of  the  learned  judge  below,  all  involving  substan- 
tially the  same  question.  One  defense  set  up  was  that  the  plaintiff 
had  been  guilty  of  fraudulent  misrepresentations  as  to  the  character 
and  value  of  the  land  which  was  the  subject-matter  of  the  contract 
of  sale.  There  was  evidence  that  Gen.  Negley,  one  of  the  defend- 
ants, after  the  contract  had  been  made  and  signed,  as  agent,  and 
on  behalf  of  the  others,  had  visited  and  examined  the  property. 
The  learned  judge  held,  and  so  instructed  the  jury,  that  if  they 
found  this  to  be  so,  and  that  Gen.  Negley  became  acquaihted,  or 
had  the  opportunity  of  becoming  acquainted  with  the  true  state  of 
the  facts,  the  defendants  were  bound  to  give  notice  to  the  plaintiff, 
within  a  reasonable  time,  of  their  rescission  of  the  contract,  and  if 
they  waited  until  after  they  had  attempted  and  failed  to  get  up  an  oil 
compauy  to  take  the  land,  they  could  not  avail  themselves  of  this 
defense.  It  was  decided,  indeed,  in  Duncan  v.  McGuUoughy  4  S.  <fe 
R.  487,  that  when  a  contract  is  in  itself  fraudulent,  it  is  void,  and 
cannot  be  confirmed  by  any  subsequent  declarations  or  acts  by  which 
Its  fairness  is  acknowledged.  *'  Where  there  has  been  actual  and  posi- 
tive fraud,  or  the  adverse  party  has  acted  mala  fide^  there  can  be  no 
such  thing  as  a  confirmation ;  what  was  once  a  fraud  will  always  be 
so.  The  reason  of  the  distinction  is,  that  a  contract  infected  with 
that  kind  of  fraud,  which  must  be  proved  and  not  presumed  from 
the  circumstances  of  the  parties,  is  not  merely  voidable  but  void; 
and  confirmation  without  a  new  consideration  would  be  nitdum 
pactumy  Per  Gibson,  J.  This  decision  has  been  recognized  and 
affirmed  in  Chamberlain  v.  McClurg^  8  W.  <fe  S.  31;  Go€pp^9 
Appealy  3  Harris,  428;  Miller^s  Appealy  d  Casey,  478.  Yet  there 
are  some  cases  not  easily  reconciled  with  this  broad  doctrine,  as  in 
Juniata  Bank  v.  Brown^  5  S.  ife  R.  234,  where  Chief  Justice  Tilqo- 
MAN  said :  '^  To  make  a  confirmation  of  a  contract,  in  which  a  man 
has  l)een  defrauded,  very  strong  facts  must  be  shown;  and,  particu- 
larly, it  must  appear  that  those  acts  were  done  with  full  knowledge 
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of  the  truth."  In  Staines  v.  Share^  4  Harris,  200,  which  was  a 
case  of  fraud  in  the  sale  of  a  horse  by  auction,  by  the  employment 
of  a  puffer,  Chief  Justice  Gibsok  said :  "  Had  the  horse  lived,  in 
this  case,  it  would  have  been  necessary  to  return  or  tender  him  to 
the  vendor,  as  soon  as  the  fraud  was  discovered;"  implying  that  if 
he  was  kept  on  hand  and  used  by  the  vendee — ^much  more,  if  he  had 
tried  to  sell  him  at  a  greater  price  than  he  had  given  for  him,  and 
only  on  finding  that  he  could  not,  offered  to  return  him — ^the  defense 
of  fraud  would  not  avail  hiuL  Judge  Baldwin,  who  may  be 
regarded  as  belonging  to  our  own  judiciary,  in  Blydenburg  v  WeUhy 
Baldw.  338,  held,  that  if,  after  a  party  has  acquired  a  knowledge  of 
facts  tending  to  affect  a  contract  with  fraud,  he  offers  to  perform  it, 
on  a  condition  which  he  has  no  right  to  exact,  he  thereby  waives 
the  fraud  and  cannot  set  it  up  in  an  action  on  the  contract.  *^  This," 
sud,  he,  '^  is  a  waiver  of  the  objection  to  the  contract  on  the  ground 
of  fraud,  if  he  was  informed  of  all  matters  which  bore  upon  that 
question;  if  he  remained  ignorant  of  them,  it  b  no  waiver."  The 
authorities  cited  by  Mr.  Justice  Gibson,  in  Dunoon  v.  McCyUough^ 
of  Ardglaaa  v.  MunbaiAghy  1  Vem.  237,  and  Wiseman  v.  JBeakey  2 
Yem.  121,  are  those  of  young  heirs  dealing  with  their  expectancies, 
**  catching  bargains,"  where  the  contract  has  been  held  void  on  the 
ground  of  public  policy,  and,  as  is  remarked  by  Mr.  Justice  Stobt 
(1  Eq.  Jur.  §  337),  ^'the  aim  of  the  rule  is  chiefly  directed  to  pre- 
vent deceit  and  imposition  upon  parents,  and  other  creditors."  Of 
these  cases.  Lord  Habdwicke  remarks,  the  same  fraud  attended  the 
confirmation,  as  the  original  bargain.  Baugh  v.  Prioe^  1  Wilson, 
820,  was  a  case  of  the  same  kind,  and  it  is  there  expressly  put  on 
the  ground  that  the  contract  was  void,  as  against  public  policy. 
Brooks  V.  GaUy^  2  Atk.  34,  which  he  also  cites,  can  hardly  be  said 
to  support  him;  for  it  was  a  claim  for  wines  and  liquors  furnished 
to  a  school-boy,  and  a  note  given  by  him  for  the  amount,  a  few 
days  after  he  came  of  age. 

Of  course,  where  a  contract  is  void  on  the  ground  of  public  policy, 
or  against  a  statute,  as  the  usury  law,  there  is  every  reason  to  hold 
the  confirmation  affected  with  the  original  taint.  Shelton  v.  Marshall^ 
16  Texas,  344.  Certain  it  is  that  the  doctrine,  that  a  contract  void 
on  account  of  fraud  practiced  on  the  party  is  incapable  of  confirm 
mation,  is  not  the  generally  received  doctrine  of  the  elementary 
writers.  1  Story's  £q.  Jur.  345;  Addison  on  Contracts,  273;  1  Sug- 
den  on  Vendors,  276;  2  Parsons  on  Contracts,  780.     But,  however 
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this  may  be,  we  must  now  consider  Duncan  v.  Me  CyUough^  as 
overruled  by  PearsoU  y.  Chapin^  8  Wright,  9,  in  which  it  was 
expressly  decided  that  a  contract  tainted  with  fraud  may  be  con- 
firmed or  ratified  without  a  new  contract  founded  on  a  new  conside- 
ration/ It  is  there  said,  that  he  who  knowingly  accepts  and  retains 
any  benefit  under  such  a  contract,  or  who  uses  the  property  acquired 
as  his  own,  after  the  discovery  of  the  fraud,  or  who  does  any  posi- 
tive act  forgiving  the  fraud,  or  unduly  delays  claiming  back  his 
property,  or  giving  up  what  he  received,  afiirms  the  validity  of  the 
contract;  and  decisions  in  the  courts  of  our  sister  States  are 
cited  in  support  of  these  instances.  To  which  may  be  added 
James  v.  Emery ^  40  N.  H.  848;  Mason  v.  Bovety  1  Denio,  69;  Jlie 
MaUitoan  Co.  v.  BenUey^  13  Barb.  641;  Wlieatony.  Baker^  14 
id.  594. 

'^  Ratification,"  says  Chief  Justice  Lowrib,  "  is,  in  general,  the 
adoption  of  a  previously  formed  contract,  notwithstanding  a  view 
that  rendered  it  relatively  void;  and  by  the  very  nature  of  the  act 
of  ratification,  confirmation,  or  afiirmance  (all  these  terms  are  in  use 
to  express  the  same  thing),  the  party  confirming  becomes  a  party 
to  the  contract,  he  that  was  not  bound  becomes  bound  by  it,  and 
entitled  to  all  the  proper  benefits  of  it;  he  accepts  the  consideration 
of  the  contract  as  a  suflScient  consideration  for  adopting  it,  and 
usually  this  is  quite  enough  to  support  the  ratification.  A  qiere 
ratification  cannot,  of  course,  correct  any  defect  in  the  terms  of  the 
contract.  If  it  is  in  its  very  terms  invalid  for  want  of  consideration, 
or  for  any  other  defect,  a  mere  ratification  can  add  nothing  to  its 
binding  force."  These  principles  are  only  a  recurrence  to  those 
advanced  by  Lord  Chancellor  Hard wicke,  in  Chesterfield  y.  Janssen^ 
2  Ves.  125,  1  Atk.  354,  the  result  of  which  was,  that  if  the  origi- 
nal contract  be  illegal  or  usurious,  no  subsequent  agreement  or  con- 
firmation of  the  party  can  give  it  validity.  But  if  it  be  merely 
against  conscience,  then,  if  the  party,  being  fully  informed  of  all 
the  circumstances  of  it,  and  of  the  objections  to  it,  in  his  own  words 
"with  his  eyes  open,"  voluntarily  confirms  it,  he  thereby  bars  him- 
seh*  of  that  relief  which  he  might  otherwise  have  had  in  equity. 
1  Fonblanque's  Eq.,  b.  1,  ch.  2,  s.  18  n.  Upon  the  principles  thus 
established,  we  discover  no  error  in  the  rulings  of  the  learned  judge 
below  upon  this  subject. 

The  ninth  assignment  of  error  remains  to  be  examined.  It  pre- 
sents the  question,  whether,  under  the  pleadings,  it  was  incum- 
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bent  on  tho  plaintiff  to  prove  that  he  had  a  clear,  indisputable  litl€ 
in  fee  simple  to  the  land  which  he  contracted  to  sell  the  detVnd- 
ants.  The  form  of  action  was  debt,  and  not  covenant,  as  is  rtkoi^e 
usual  in  such  cases;  bat  it  can  make  no  difference  whni  is  tlie 
form  of  action.  The  declaration  alleged  that  the  plaintiff  had  on 
his  part  duly  kept  and  observed  the  agreement,  and  hatli  at  all 
times  been  ready  and  willing  to  do  and  perform  all  things  required 
of  hi  in  ill  and  by  said  agreement.  Besides  the  general  pleas  of  )ton. 
eat  factum  and  never  indebted^  the  defendants  pleaded,  amongst 
other  special  pleas,  that  the  plaintiff  w:^s  not,  at  the  date  of  the 
said  agreement,  and  is  not,  seized  of  the  said  tract  of  land  in  the 
said  declaration  and  agreement  mentioned.  This  was  not  a  plea 
ill  confession  and  avoidance,  but  a  traverse  of  the  averment  in  the 
declaration  of  the  plamtiff ^s  performance  and  readiness  to  perform. 
This  meets  and  satisfies  those  cases  which  appear  to  hold  it  to  be 
necessary,  at  least  in  an  action  of  covenant,  in  which  there  is 
strictly  no  general  issue,  that  the  plaintiff  by  the  pleading  should 
have  notice  that  he  would  be  called  on  to  prove  his  title.  Snevily 
v.  £Jgley  1  W.  <fc  S.  484;  Martin  v.  Hammon^  8  Barr,  270;  JEspy  v. 
Anderson^  2  Harris,  308;  Bite  v.  Kier^  2  Wright,  72. 

I  do  not  propose  therefore  to  discuss  this  case,  nor  to  inquire 
whether,  under  the  general  issue  of  nil  debity  or  never  indebted,  in 
this. action,  it  was  incumbent  on  the  plaintiff  to  meet  this  proof. 
That,  under  such  a  traverse  as  was  put  in  here,  it  was  so,  is  abun- 
iantly  clear.  In  Dearth  v.  Williamson^  2  S.  <fe  R.  498,  which  was 
a  covenant  to  make  a  lawful  deed  of  conveyance,  Chief  Justice 
TiLGHMAN  said,  **  The  plaintiff  was  to  make  a  lawful  deed  of  con- 
veyance, for  which  be  was  to  receive  the  full  value  of  the  land.  It 
does  not  appear  that  the  plaintiff  had  any  title  whatever.'*  In 
Heron  y.  Hoffrwr^  3  Rawle,  400,  Mr.  Justice  Kennedy  says:  "I 
apprehend  that  the  vendor,  when  he  proceeds  to  recover  the  pur- 
chase-money, ought  at  least  to  show  that  he  had  it  in  his  power  to 
make  a  good  title,  because  he  will  be  bound  to  make  it  upon  pay- 
ment of  the  purchase-money.  It  would  be  gross  injustice  were  it 
otherwise."  Again,  in  Smith  v.  Webster^  2  Watts,  the  same  learned 
judge  said,  "  This  action  being  carried  on  for  compelling  payment 
of  the  purchase-money,  they  (the  plaintiffs)  ought  to  have  shown 
that  they  had  it*  in  their  power  to  make  an  indefeasible  title  in  fee 
for  the  land."  How  can  a  defendant  show  defects  in  the  plaintiffs 
title  unless  it  is  produced  to  him?    It  is  not  enough  to  say  that  he 
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may  resort  to  the  records.  He  must  have  some  clue  to  trace  it 
there.  Beside,  there  are  many  necessary  facts  as  to  which  the 
records  will  give  him  no  information,  such  as  descents  under  the 
intestate  laws,  the  death  of  tenants  for  life,  and  others  of  a  similar 
kind.  It  may  not  be  necessary  for  him  to  produce  his  deeds  or 
furnish  an  abstract  of  his  title  before  commencing  his  action,  but 
surely  the  omia  is  upon  him  to  prove  his  right  to  the  purchase- 
money,  which  it  is  clear  that  he  has  not  unless  he  can  convey  a 
perfectly  good  title,  or  the  vendee  has  specially  agreed  to  accept 
only  such  title  as  he  has.  If  this  is  not  so,  the  vendee  may  be  com* 
pelled  to  pay  for  moonshine;  and  this,  as  Mr.  Justice  Ebnnkdy 
lays,  would  be  gross  injustice. 

We  think,  therefore,  that  the  learned  judge  below  committed  an 
error  in  his  answer  to  the  defendant's  third  point;  and  that  the 
plaintifT,  having  failed  to  show  any  title  to  the  land  which  he  had 
oontracted  to  convey,  was  not  entitled  to  recover. 

Judgment  rwerud,  and  a  venire/cunaa  de  novo  awarded 


Altbb's  Appbai^ 

(OTPinm.  St  ML) 
CknuUMumal  law.    Mutual  wXU,    Mistake,    BtformaUon  of  wtOf. 

A  husband  and  wifb  each  had  a  will  drawn  in  favor  of  the  other.  After  the 
husband's  death  it  was  fomid  that  each,  by  mistake,  had  signed  the  will  of 
the  other,  to  remedy  which  error  the  legislature  passed  a  special  act  author- 
izing the  court  to  reform  the  will  in  case  the  mistake  was  proved.  HM^ 
that  there  was,  in  law,  no  will ;  that,  at  the  death  of  the  husband,  his  estate 
vested  in  his  heirs;  and  that  the  subsequent  legislation  was  invalid,  the 
effect  of  it  bebig  to  divest  estates. 

Appxal  from  a  decree  refusing  to  admit  to  probate,  as  the  will 
of  George  A.  Alter,  an  instrument  in  writing,  signed  *^  Catharine 
Alter,"  said  Catharine  being  sole  legatee,  devisee  and  executrix  in 
the  will  and  the  appellant  in  this  case.  The  opinion  states  the 
case. 

A.  v.  Parsons  and  Wi  Z.  JSRrstj  for  appellant,  cited  Amdt  v. 
AmcUf  1  S.  &  R.  256;  MaUhews  v.  Warner^  4  Vesey,  186;  Griffin 
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V,  Oriffin^  1  Burr.  549;  Walmealey  v.  Bead^  1  Yeates,  87;  Story** 
Eq.  Jut.,  §§  79, 80, 110;  TFiZton  v.  WUUm,  16  Vesey,  72 ;  Zansdatm 
V.  Zansdoum^  2  Jacob  <fc  Walker,  206 ;  MUner  v.  IfUner^  1  Vesey^ 
Sr.  106;  PhiUips  v.  CJiamherlaine^  4  Vesey,  61 ;  Par*07W  v.  Por^oiw, 

1  Vesey,  Jr.  266;  Beaumont  v.  FeiU,  2  P.  Wmd.  141;  Baylis  v. 
Attorney' Qmeraly  2  Atkins,  239;  Stoekdale  y.  BusMy^  19  Vesey,. 
381 ;  Bankin  v.  Mortimere^  7  Watts,  372 ;  tTen^  v.  i?H^2,  7  W.  & 
S.  201 ;  Seacock  v.  -F/y,  2  Harris,  640 ;  Oross  v.  i^fter,  11  Wright^ 
620 ;  Banvers  v.  Manning^  2  Brown's  O.  C.  18 ;  Stebhing  v.  WcUkeyy 
id.  86;  Biver*8  Case^  1  Atkins,  410;  J?bnn€reau  v.  Poyntz^  1 
Brown's  G.  C.  412;  Potoe^  v.  ^ujc;^  2  DalL  70;  1  Redfield  on 
Wills,  348, 349 ;  Lewie  v.  Levoie^  6  S.  <fe  R.  497 ;  1  Jarman  on  Will%. 
231 ;  Armstrong  y.  Armstrong^  29  Alabama  Bep.  628 ;  Day  y.  Bay^ 

2  Green  Chan.  Rep.  330. 

7!  MUcheU  (with  whom  was  F.  JBeyer)^  for  appellees,  cited  WilU 
Act,  April  8,  1833,  §  6;  Pamph.  L.  249,  Pard.  1016,  pi.  6.  Also,. 
Adams  on  £q.  172 ;  3  Black.  Com.  431 ;  Whitton  y.  Buesell^  I 
Atk.  448;  1  Story's  Eq.  Jar.,  §  106,  and  cases  cited;  Corny n's  Dig., 
tit.  Chancery,  3  P.  6,  7,  8 ;  Redf.  on  Wills,  ch.  7,  206  and  notes ; 
Oreenough  y.  Oreenougk^  1  Jones,  489 ;  Shinkle  y.  Crocks  6  Harris, 
162;  McCartyY.  Hoffman^  11  id.  607;  Aurand  y.  TFift,  9  Barr, 
64;  Redfield  on  Wills,  ch.  10;  Stark,  on  Ey.  762-4;  Man7h  y. 
Mann^  1  Johns.  Ch.  231 ;  WaUize  y.  WaUize,  6  P.  F.  Smith,  242 ; 
In  re  Bavy^  1  Swabey  &  Tris.  261 ;  Siscocke  y.  fflscockSy  6  Mee« 
A  W.  364 ;  Thcker  y.  Seamen^e  Aid  Soc^  7  Met.  188 ;  BetU  y. 
Pq>yB^  6  Madd.  Ch.  R.  360 ;  KeUey  y.  KeLley^  1  Casey,  460 ;  Surk. 
on  Ey.  766 ;  1  Redf.  on  Wills,  ch.  7,  §  18,  pi.  4;  Norman  y.  Heisty 
6  W.  4  S.  173.  Adams  Eq.  176,  248,  249;  1  Story's  Eq.  Jur.,  g 
184  and  note;  2  id.,  §§  1446,  1446 ;  AUan  y.  McPhereon,  1  II,  of 
Lds.  Cases,  191 ;  1  Spence's  Eq.  Jar.  701. 

Agnsw,  J.  This  is  a  hard  case,  but  it  seems  to  be  without  a 
remedy.  An  aged  couple,  husband  and  wife,  haying  no  lineal 
descendants,  and  each  owning  property,  determined  to  make  their 
wills  in  fayor  of  each  other,  so  that  the  suryiyor  should  have  all 
they  possessed.  Their  wills  were  drawn  precisely  alike,  mutatis^ 
mutandis^  and  laid  down  on  a  table  for  execution.  Each  signed  a 
paper,  which  was  duly  witnessed  by  three  subscribing  witnesses, 
and  the  papers  were  inclosed  in  separate  enyelopes,  indorsed  and 
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sealed  up.  After  the  death  of  Greorge  A.  Alter,  the  envelopes  were 
opened  and  it  was  found  that  each  had  by  mistake  signed  the  will  of 
the  other.  To  remedy  this  error  the  legislature,  by  an  act  approved 
the  23d  day  of  February,  1870,  conferred  authority  upon  the  regis- 
ter's court  of  this  county  to  take  proof  of  the  mistake,  and  proceed 
as  a  court  of  chancery  to  reform  the  will  of  George  A.  Alter  and 
decree  accordingly.  Proceedings  were  had,  resulting  in  a  decbion 
of  the  register's  court  that  there  was  no  will,  and  that  the  act  to 
reform  it  was  invalid,  the  estate  having  passed  to  and  vested  in  the 
collateral  line  of  kindred.  From  this  decree  an  appeal  has  been 
taken  by  Catharine  Alter. 

On  this  statement  the  first  inquiry  is,  was  the  paper  signed  by 
George  A.  Alter,  his  will  ?  Was  it  capable  of  being  reformed  by 
the  register's  c6u,Tt  ?  The  paper  drawn  up  for  his  will  was  not  a 
will  in  law,  for  it  was  not  *^  signed  by  him  at  the  end  thereof,"  as 
the  wills  act  requires.  The  paper  he  signed  was  not  his  will,  for 
it  was  drawn  up  for  the  will  of  his  wife  and  gave  the  property  to 

I  well  It  was  insensible  and  absurd.  It  is  clear,  therefore,  that 
h.  had  executed  no  will,  and  there  was  nothing  to  be  reformed. 
There  was  a  mistake,  it  is  true,  but  that  mistake  was  the  same  as 
if  he  had  signed  a  blank  sheet  of  paper.  He  had  written  his  name, 
but  not  to  his  will.  He  had  never  signed  his  will,  and  the  signature, 
where  it  was,  was  the  same  as  if  he  had  not  written  it  at  all.  He 
therefore  died  intestate,  and  his  property  descended  as  at  law.  The 
difficulty  lies  not  in  the  want  of  power  of  a  court  of  chancery  to 
reform  a  mistake  in  an  existing  will,  when  full  equity  power  to 
that  end  is  conferred  by  the  law,  but  in  the  want  of  power  to  give 
an  existence  to  that  which  had  none  before.  And  the  objection  to 
the  validity  of  the  act  conferring  the  authority  to  decree  the  will, 
lies  not  in  a  want  of  power  in  the  legislature  to  establish  a  will 
upon  parol  proof  of  the  fact  of  making  it,  and  of  the  intent  to 
execute  the  proper  paper,  but  in  its  want  of  power  to  divest  estates 
already  vested  at  law  on  the  death  of  George  A.  Alter  without  a 
will.  There  being  no  will,  it  is  evident  that  the  effect  of  any 
subsequent  legislation,  call  it  by  what  .name  we  may,  is  simply 
to  divest  estates.  That  this  cannot  be  done  is  abundantly  proved 
by  Chreenough  v.  Qreenough^  1  Jones,  494;  McCarty  v.  Hojfmofny 

II  Harris,  608 ;  Norman  v.  Heist^  6  W.  &  S.  171 ;  BoUon  v.  Johna^ 
6  Barr,  145 ;  Dale  v.  Metcalfe  9  id.  108,  and  other  cases.  The  first 
two  cases  are  directly  in  point,  for  it  was  held  therein  that  the  act 
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of  assembly,  validating  wills  where  the  testator  had  made  his  maik 
iBflCead  of  signing  his  name  or  expressly  directing  it  to  be  signed 
for  him,  oonld  not  reach  the  case  of  a  will  so  executed,  where  the 
tertator  had  died  before  the  passing  of  the  act. 

Tlie  decree  of  the  register's  coart  is,  therefore,  affirmed,  with 
to  be  ]^d  by  the  appellant. 


Fbbbbx,  appellant,  v.  Oxford  Fisb  aitd  Livb  Inbolahob  Oa 

(ffrPain.  stvn.) 

A.  polkj  of  Are  insurance  contained  the  following  condition :  "  PoUdes  of 
lasanaioe,  subscribed  by  this  company,  sliall  not  be  assignable  without  the 
eenaent  of  the  company  expressed  tliereon.  Li  case  of  assignment  without 
such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it,  the  liability 
of  the  company  in  virtae  of  said  policy  shall  thenceforth  cease."  The 
policy  was  assigned,  without  consent  of  the  company,  as  collateral  secuii^ 
for  a  debt  A  loss  by  fire  occurred,  and  the  insured  redeemed  the  policy. 
AU;  that  he  could  not  recover  thereon.    Thokpson,  Ch.  J. ,  dissented. 

AcnoN  on  a  policy  of  fire  insurance.    The  opinion  states  the  case. 
Judgment  below  for  defendants.    Appeal  by  Ferree,  the  plaintiSl 

R.   T,   ComweU  (with  whom  were  TFI  Darlington  and  JJ.  M, 
MonagJyjn)^  for  appellant,  cited  Peahody  v.  The  Ins.  Co.^  30  Barb. 
839;  MU  v.  Ins.  Co.y  9  P.  F.  Smith,  474;  Ins.  Co.  v.  Steuoart^  1 
Hams,  45;  Masters  v.  Ins.  Co.^  11  Barb.  624;  2  Parsons  on  Con- 
tracts, 451;  Ins.  Co.  v.  MobertSy  1  Casey,  438;  Ins.  Co.  v.  BergeTj 
•6  Wright,  291;  FinUy  v.  Ins.  Co.^  6  Casey,  311;  The  Ins.  Co.  v. 
Berger^  supra;  BvMeyy.  Garrett^  11  Wright,  204;  The  Ins.  Co, 
V.  Cropper y  8  Casey,  351;  Angell  on  Insurance,  247;  CarpefUer  v. 
The  Washington  Ins.  Co.^  16  Peters,  496;  2  Parsons  on  Contracts, 
«64,  365;  Lazarus  v.  Ins.  Co,y  19  Pick.  81;  4  Kent's  Com.  131; 
iS^oU  V.  Th^e  Ins.  Co.^  25  Barb.  189;  Courtney  v.  The  Ins.  Co.y  28 
id.  116;  The  Ins.  Co.  v.  JSelfenstine^  4  Wright,  289. 

G.  H  SmUh  (with  whom  were  W.  B.  WaddeU  and  P.  jK  Smith), 
€or  appellee,  cited  Grevemeyer  v.  SoiUhem  Ins.  Co.^  12  P.  F.  Smith* 
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840;  B%a  V.    Cumberland  VaUey  Mia.  P.  Co.y  9  id.  474;  S.  P.,  a 
Kent's  Com.  876;  Smith  v.  Saratoga  M.  F.  Ins.  Co.^  1  Hill,  497. 

Rbad,  J.  On  the  14th  of  January,  1869,  the  defendants  issued 
to  the  plaintiff  a  policy  of  insurance,  for  $4,000,  on  certain  premisea 
against  fire  for  one  year  from  that  date,  who  assigned  the  same  to 
Amos  K.  Hanna  and  Eber  Anderson,  as  collateral  security  for 
money  loaned  him,  and  on  the  23d  of  August,  1869,  the  said  Eber 
Anderson  assigned  the  same  to  L.  A.  W.  Pyle,  to  whom  he  had 
assigned  the  judgment  which  he  held.  Neither  of  these  assign- 
ments were  submitted  to  or  approved  by  the  defendants.  On  the 
20th  of  January,  1870,  the  plaintiff  paid  to  the  defendants  $8.33^ 
the  annual  payment  for  the  continuance  of  the  said  insurance  fov 
one  year,  and  on  the  18th  of  February  the  building  was  totally 
destroyed  by  fire,  since  which  he  has  paid  the  debts  to  secure  which 
the  policy  was  assigned. 

The  defense  is,  that  by  the  third  condition  annexed  to  the  policy 
the  liability  of  the  defendants  ceased  by  reason  of  the  above  assign- 
ments, which  were  made  without  the  consent  of  the  company 
expressed  thereon.  In  this  case  no  consent  was  given  to  either  ol 
the  assignments,  nor  was  there  any  waiver  of  the  condition  in  any 
manner  or  form  by  the  defendants.  '^  Policies  of  insurance,"  says 
the  condition,  ^'  subscribed  by  this  company,  shall  not  be  assignable 
without  the  consent  of  the  company  expressed  thereon.  In  case  of 
assignment  without  such  consent,  whether  of  the  whole  policy  or 
of  any  interest  in  it,  the  liability  of  the  company  in  virtue  of  saiid 
policy  shall  thenceforth  cease."  This  condition  is  a  perfectly  legal 
one.  Smith  v.  Saratoga  County  Mut.  JFtre  Ins.  Co.^  1  Hill,  497; 
Samey.  Same,  3  id.  608;  1  Phillips  on  Insurance,  477;  Angell  on 
Fire  and  Life  Insurance,  249,  251.  The  remaining  part  of  the  third 
condition  has  no  bearing  on  the  present  case,  having  no  applicar 
tion  when  the  liability  of  the  company  has  entirely  ceased. 

We  have  examined  the  authorities  cited  by  the  plaintiffs  and  find 

nothing  affecting  in  any  way  this  condition  or  its  plain  and  obvious 

meaning. 

Judgment  cffflrmed., 
Thoicpbok,  0.  J.,  dissented. 
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SuLOK,  appellant,  v*  Eibk. 

(  6T  Penn.  8t  SBO.  ) 

A  WQOiid  indoner  of  a  promiBsoiy  note,  who,  by  mistake  or  inadverteDoe,  writm 
his  name  above  the  first  indoner,  and  is  called  upon  to  pay  a  portion  of  the 
note,  may  reoorer  the  amount  so  paid  from  the  first  indorser. 

AcnoN  in  assnmpsit  by  Eirk  against  Slack.  It  appears  that  a 
promissory  note  of  $1,000  was  drawn  by  T.  <fe  J.  P.  Scott,  for  their 
own  accommodation,  to  the  order  of  Slack,  who  indorsed  it.  Kirk 
was  also  ppcured  as  indorser  by  the  Messrs.  Scott;  but  he  unin- 
tentionally wrote  his  name  above  that  of  Slack.  The  note  was  dis- 
counted by  the  National  Bank  of  Oxford,  for  the  benefit  of  the 
drawers,  who  paid  a  portion  of  the  note,  but  failed  to  pay  the 
balance.  The  bank  then  collected  one-half  of  the  balance  from 
Slack  and  the  other  half  from  Eirk,  who  paid  voluntarily,  but  at 
the  same  time  asserted  that  Slack  was  liable  to  him.  This  action 
was  brought  to  recover  the  amount  so  paid.  Judgment  was  entered 
for  plaintiff;  whereupon  defendant  appealed. 

R.  T.  ComioeU  and  W.  Darlington^  for  appellant,  cited  Schc^et 
V.  Farmers^  <t  Mechanics*  Bank  of  Easton,  9  P.  F.  Smith,  144; 
Murray  y.  McKee,  10  P.  F.  Smith,  35;  Act  of  April  26,  1855,  §  1, 
Pamph.  L.  808;  Purd.  497,  pi.  4;  Herrick  v.  Carman^  12  John* 
son,  160. 

t/l  J,  LewiSy  for  appellee,  cited  Act  of  1855;  Barto  v.  Schmeck^  4 
Casey,  451;  Brown  on  Frauds,  §  406;  Leonard  v.  Yredenbwrgh^  8 
John.  29;  Union  Bank  v.  Coster^ a  Mere.  3  Comstock,  210;  Baiiey 
V.  Meeman.  11  John.  221;  De  Wolf  v.  Raiband^  1  Peters,  498; 
Moiee  v.  Bird^  11  Mass.  436;  Ndson  v.  BuboiSy  18  John.  476; 
Campbell  v.  Butler^  14  id.  349;  Sampson  v.  Thompaon^  3  Mete. 
278;  Schcffer  v.  JFhrmers*  Jb  Mechanics'  Bank^  9  P.  P.  Smith,  150; 
ITarhold  v.  Kuster^  8  Wright,  392;  Usher  v.  Beibert^  4  P.  P.  Smith, 
463;  Shenk  v.  Robeson^  2  Grant,  272;  Schafer  v.  Farmers'  d 
Mechanics*  Bank^  supra;  Story  on  Prom.  Notes,  p.  145;  Chitty  on 
Bills,  147;  Folger  v.  Chase,  18  Pick.  63. 

Agnew,  J.    As  between  the  parties  to  the  action,  this  case  does 
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not  fall  within  the  statute  of  frauds  of  26th  April,  1855,  requiring 
a  writing  to  be  signed  by  the  party  to  be  charged  in  order  to  make 
him  answerable  for  the  debt  or  default  of  another.  The  note  upon 
which  this  question  arises  was  drawn  by  T.  and  J.  P.  Scott,  to  the 
order  of  Timothy  Slack,  and  indorsed  by  James  S.  Kirk,  first  in  the 
order  of  position  on  the  back  of  the  note,  and  next  by  Slack,  the 
f»ayee.  The  note  was  discounted  by  the  National  Bank  of  Oxford 
for  the  benefit  of  the  drawers,  who  afterward  failed  to  pay,  except 
a  part.  The  bank  then  collected  cme-half  of  the  balance  from  Slack 
And  the  other  half  from  Kirk,  who  paid  voluntarily,  but  asserting 
Jit  the  same  time  Slack's  liability  to  him.  Then  granting  that,  by 
reason  of  Kirk's  irregular  indorsement  before  Slack,  the  payee, 
neither  Slack  nor  the  bank  could  compel  payment  by  Kirk,  accord- 
ing to  the  decisions  in  Barto  y.  Schmeckj  4  Casey,  477,  Schaffer  v. 
The  Banky  9  P.  F.  Smith,  144,  and  Jack  v.  Morrison,  12  Wright, 
118,  yet  Slack,  the  payee  and  indorser  of  the  note,  was  undoubtedly 
liable  to  the  bank.  He  could  set  up  neither  the  statute  of  frauds 
nor  Kirk's  want  of  liability,  being  the  payee  and  regular  indorser 
of  the  note  as  to  the  bank.  He  could  not  object,  therefore,  to  pay- 
ment to  any  transferee  of  the  bank,  or  to  any  one  rightfully  paying 
the  note,  and  entitled  to  substitution  to  the  rights  of  the  bank. 
Kirk,  as  iri-egular  indoraer,  was  the  only  party  having  a  right  to 
«et  up  the  statute  of  frauds,  for  his  was  the  only  parol  agreement. 
But  if,  as  an  irregular  indorser,  liable  only  upon  his  verbal  promise 
Co  be  answerable  to  the  bank  for  the  payment  of  the  note,  he  chose 
to  comply  with  his  agreement,  who  can  object?  Certainly  not  Slack, 
for  the  payment  enured  to  his  benefit,  if  Kirk  was  liable  to  him; 
and  if  not,  it  was  a  matter  of  indifierence  to  him  whether  he  should 
pay  the  bank  or  some  one  else  who  became  entitled  to  the  note. 
The  statute  was  made  for  the  protection  of  a  party  alleged  to  have 
made  a  verbal  assumption,  to  be  answerable  for  the  debt  or  default 
of  another;  but  if  he  admits  his  promise,  and  does  not  ask  the 
shield  of  the  statute,  it  does  not  compel  him  to  be  dishonest.  Clearly 
Kirk  had  a  right  to  pay  if  he  would;  and  paying,  he  is  entitled  in  equity 
to  be  subrogated  to  the  rights  of  the  bank,  unless  Slack  can  show  that 
Kirk  had  also  agreed  to  be  liable  to  him  for  payment  by  the  drawers. 
This  promise,  though  not  enforceable  against  Kirk,  by  reason  of 
the  statute,  probably  would  be  a  defense  to  Slack.  What  right, 
then,  has  Slack  to  object  to  Kirk  fulfilling  any  promise  he  had  made 
to  the  bank  to  be  answerable  for  payment  of  the  note  ?    Clearly  he 
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had  none  by  reason  of  the  face  of  the  paper,  Kirk  being  an  irregular 
indorser  and  not  liable  to  him,  according  to  the  cases  before  cited. 
There  was  a  moral  obligation  on  the  part  of  Kirk  to  perfoiTn  his 
promise  to  pay  the  bank,  and  this,  followed  by  actaal  payment, 
constitutes  his  equity,  and  entitles  him  to  substitution.  If  Slack 
claims  protection  against  Kirk  by  reason  of  a  promise  to  indemnify 
him,  he  must  make  proof  of  it;  otherwise,  why  should  he  have  any 
defense  to  Kirk,  standing  in  the  room  of  the  bank  ?  If  it  be  objected 
that  the  irregular  indorsements  by  Kirk  will  not  in  itself  enable 
him  to  maintain  the  suit,  it  might  be  answered  by  saying  that  the 
action  is  amendable,  and  the  name  of  the  bank  can  be  used  for  his 
benefit.  But  what  is  to  hinder  Kirk's  action  ?  On  paying  the  note 
to  the  bank,  he  is  entitled  to  delivery  of  it,  and  can  claim  as  a 
holder  under  Slack's  blank  indorsement.  His  own  name  being 
irregularly  indorsed  before  Slack,  can  of  itself  make  no  difference, 
for  he  is  not  liable  to  Slack  upon  that  indorsement,  according  to 
Barto  V.  Schmeek  and  Schaffer  v.  Ths  Bank^  the  presumption 
being  that  he  was  intended  to  be  the  second  indorser,  and  it  was 
Slack's  own  wrong  to  indorse  below  him.  To  escape  this.  Slack 
must  resort  to  proof.  But  if  we  resort  to  the  parol  evidence  in 
this  case  the  same  result  follows.  It  shows  that  Kirk  never  did 
assume  the  position  of  first  indorser  intentionally,  and  that  his 
name  was  written  above  Slack's  by  inadvertence  or  mistake.  The 
note  was  brought  to  him  by  the  drawer,  with  Slack's  indorsement 
already  on  it,  and  without  an  intimation  that  he  should  assume  the 
position  of  first  indorser.  He  went  to  the  bank  with  the  drawer  to 
assist  him  in  having  it  discounted  and  without  having  indorsed  it; 
and  it  was  only  when  the  bank  refused  the  discount  without  his 
name  that  he  indorsed  the  name.  The  order  of  his  indorsement, 
it  is  evident,  was  unnoticed,  or  its  effect  unknown,  as  it  tended 
rather  to  jeopard  the  security  of  the  bank  than  to  increase  it.  As 
the  case  stood,  therefore,  this  evidence  did  not  alter  the  relation  of 
Slack  to  the  bank,  who  had  regularly  indorsed  the  note  as  the 
payee,  nor  did  it  give  him  any  recourse  against  Kirk.  In  either 
aspect,  therefore,  the  plaintiff  was  entitled  to  recover  the  money 
paid  by  him  to  the  bank,  the  payment  not  being  voluntary  in  the 
sense  of  a  payment  by  a  mere  volunteer,  but  being  made  on  the 
footing  of  a  promise  to  pay  and  an  indorsement  of  the  note.  Hav- 
ing waived  the  protection  of  the  statute,  and  honestly  paid  the 
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bank  aooording  to  his  undertaking,  he  has  a  right  to  use  the  name 
d  the  Iwnk,  or  to  sue  in  his  own  name  to  recover  the  money. 

Judgment  cfffirmedt 


ScHUTLKiLL  OouiTTY,  appellant,  y.  Copuet. 

(eVPeim.  8t886.) 
Bond — frofuduteni  ineepiian.    Wttnen. 

▲n  illiterate  man  signed  a  paper,  which  was  &lsely  represented  to  be  a  petitioL 
but  which  was  really  a  bond.    Eeid^  that  he  was  not  liable  *thereon,  the  pies 
of  fumeH/aetum  being  good,  although  the  obligee  was  not  aware  of  the  ihiud 
before  accepting  the  bond. 

Embezzlement  of  county  funds,  by  a  tax  collector,  is  not  an  infamous  crime, 
although  punished  as  such,  and  does  not  exclude  the  offender  as  a  witness 
even  while  undergoing  sentence. 

Feigked  issue  between  Copley,  as  plaintiff,  and  the  county  of 
Schuylkill,  as  defendant,  to  try  the  question  whether  a  certain 
instrument,  on  which  judgment  had  been  entered  under  a  warrant 
of  attorney,  was  the  bond  of  plaintiff,  as  surety  of  one  Thomas 
Fogarty,  a  collector  of  taxes.  On  the  trial,  it  was  proved  that 
Fogarty  obtained  the  signature  of  Copley,  who  was  an  illiterate 
man,  by  representing  to  him  that  the  paper  was  a  petition  to  the 
county  commissioners  for  his  appointment  as  tax  collector.  Defend- 
ant offered  as  a  witness  Thomas  Fogarty,  who  was  then  a  convict, 
serving  out  a  term  of  imprisonment  for  defaulting  as  tax  collector. 
This  witness  was  rejected  on  the  ground  of  incompetency,  and 
defendants  excepted.  Defendants  contended  that  it  was  immaterial 
whether  plaintiff  was  deceived  by  Fogarty  or  not,  unless  it  be  shown 
that  the  county  was  aware  of  that  before  accepting  the  bond.  But 
the  court  charged  the  jury  that  if  plaintiff,  being  unable  to  read, 
signed  the  paper  believing  it  to  be  a  petition,  as  falsely  represented, 
he  was  entitled  to  a  verdict.  The  jury  returned  a  verdict  for  plain- 
tiff;  whereupon  defendant  appealed. 

A.  W.  Sc?udck  (with  whom  was  G%  D,  B.  Keim)^  for  appellant, 
cited  Graves  v.  Tucker^  10  S.  A  M.  9;  Dennis  v.  BurHtt^  6  CaL 
607;  Stewart  v.  English^  6  Ind.  176;  KeUman  v.  Smithy  18  Tex.  h;]5; 
Pkmkroad  Co,  v.  St^hens,   10  Ind.  1;  I'lerguson  v.  Glaze^  12  La 
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An.  607 ;  Spraule  v.  Zatorencej  33  Ala.  474;  £^Uis  v.  McGormick^  1 
Hilton  (N.  T.  C.  P.),  813;  EuOand  v.  Paige,  24  Vt.  (1  Deane) 
181;  Bank  of  Albion  v.  Smithy  27  Barb.  (N.  T.)  489;  SpeerY. 
Whitfield,  2  Stock.  (N.  J.)  107;  Ruiz  v.  Morton,  4  Cal.369 ;  Harper 
V.  Pounds,  10  Ind.  32;  Sanford  v.  Howard,  29  Ala.  684;  Sanborn 
V.  C7At^£6nden,  1  Williams  (Vt.),  171;  BiUinga  v.  BiUings,  10  Cosh. 
(Mass.)  178;  Dexter  v.  Clements,  17  Pick.  176;  JFWte  v.  Commis- 
sioners,  6  Harris,  131 ;  Tht/lor  v.  Meekly,  4  Yeates,  79;  Conrad  v. 
Farrow,  5  Watts,  536;  QarrettY.  Gonter,  6  Wright,  143;  Keyser 
V.  JTe^n,  6  Harris,  327 ;  G^im  v.  School  Directors,  1  P.  F.  Smith, 
219;  FuUon  v.  TFborf  e<  a/.,  10  Cas.  365 ;  Bredin  v.  Bredin,  3  Barr, 
81 ;  Irvine  v.  Dumbermen^s  Bank,  2  W.  &  S,  206 ;  Woffv,  Carothers, 
3  S.  <fe  R.  240;*  Whiting  v.  Johnson,  11  id.  328;  Helser  v.  McOrath, 
8  P.  F.  Smith,  458;  aSZo^  v.  Peck,  53  Me.  284;  Starkie  on  Ev.  117, 
118;  Penal  Code,  March  31,  1860,  §  65,  Pamph.  L.  400,  Purd.  229, 
pi.  73 ;  CommonweaUh  v.  Shaver,  3  W.  A  S.  342 ;  BickePs  En^rs  v. 
Fasig's  Adm'rs,  9  Cas.  466 ;  1  GreenL  Ev.  §  373 ;  1  Phillips*  Ev.  23, 
note  13 ;  Wharton's  Am,  Crim.  Law,  g  760 ;  Little  v.  €Hbson,  39 
N.  H.  506;  /SAay  v.  People,  4  Park.  (N.  Y.)  353 ;  Shay  v.  Peo^  22 
N.  Y.  (8  Smith)  317;  Wharton's  Am.  Crim.  Law,  §  761. 

T,  H  Walker  (with  whom  was  M.  Strotise),  for  appellee,  cited 
Michener  v.  Cavender,  2  Wright,  334 ;  Ore&i  v.  North  Buffalo  2J>. 
6  P.  F.  Smith,  110 ;  Marshall  v.  Gougler,  10  S.  &  R.  164 ;  Henning 
V.  TF%rA:A^er,  8  Barr,  518;  MUton  v.  Hood  et  al.  10  Cas.  365; 
Roscoe's  Crim.  Ev.  414;  CommonweaUh  v.  Rogers,  7  Met.  500. 
They  cited  also  Sinclair  v.  Healy,  4  Wright,  417;  Gfreen  v, 
Humphry,  14  id.  212. 

AoNBW,  J.  This  was  a  feigned  issue  to  try  the  question  whether 
a  certain  bond,  on  which  judgment  had  been  entered  under  a  warrant 
of  attorney,  was  the  deed  of  Peter  Copley  as  one  of  the  sureties  of 
Thomas  Fogarty,  a  collector  of  taxes.  It  was  proved  on  the  trial 
that  Fogarty  obtained  the  signature  of  Copley,  who  was  an  illite- 
rate man,  by  representing  to  him  that  the  paper  was  a  petition  to 
the  county  commissioners  for  his  appointment  as  tax  collector.  The 
county  contended  that  the  deception  mattered  not,  unless  it  be  shown 
that  the  county  had  a  knowledge  of  the  fraud  before  accepting  the 
bond.  The  court  below  held  that  the  misrepresentation  of  the  con« 
tents  of  the  paper  avoided  it  as  a  bond.    The  issue,  therefore* waa 
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the  same  as  if,  to  a  declaration  on  the  bond,  non  est /actum  had  been 
pleaded.  The  instruction  of  the  court  was  right,  and  follows  the 
distinction  stated  in  Oreen  v.  North  Buffalo  Towfiship^  6  P.  P. 
Smith,  114,  between  a  defense  resting  upon  facts  which  are  misstated 
in  order  to  induce  a  party  to  enter  into  a  bond,  the  contents  of 
which  he  knows,  and  one  resting  on  a  misrepresentation  of  the  con^ 
tents  of  the  instrument  itself,  to  an  illiterate  person.  In  the  former 
it  was  said  the  bond  is  the  obligation  of  the  party  who  seals  it,  but 
is  avoided  by  the  false  inducement  to  enter  into  it ;  in  the  latter  it 
is  not  his  deed  or  bond  at  all.  No  authority  was  cited  for  this  ele- 
mentary principle,  and  it  is  argued  that  the  second  proposition  is 
unsound.  But  it  was  the  first  resolution  in  Thoroughgood^s  Casej 
in  the  timo  of  Lord  Cokb,  2  Reports,  9,  b,  in  these  words:  "  First, 
that  although  the  party  to  whom  the  writing  is  made,  or  other  by 
his  procurement,  doth  not  read  the  writing;  but  a  stranger  of  his 
own  head  read  it  in  other  words  than  it  in  truth  is;  yet  it  shall  not 
bind  the  party  who  delivereth  it;  for  it  is  not  material  who  readeth 
the  writing,  so  as  he  who  maketh  it  be  a  layman,  and  being  not 
lettered,  be  (without  any  covin  in  himself)  deceived,  and  that  is 
proved  by  the  usual  form  of  pleading  in  such  a  case,  that  is  to  say, 
that  he  was  a  layman  and  not  learned  and  that  the  deed  was  read 
to  him  in  other  words,  etc.,  generally,  without  showing  by  whom  it 
was  read."  The  second  resolution  in  Thoroitghgood^s  Case  was 
that  an  illiterate  man  need  not  execute  a  deed  before  it  is  read  to 
him  in  a  language  he  understands;  but  if  he  do,  vnthout  desiring  it 
to  be  read,  the  deed  is  binding.  And  see  2  Blacks.  Com.  *304-308. 
And  says  Mr.  Chitty,  in  his  Pleadings,  Vol.  I,  *483,  the  defendant 
may  give  evidence  under  the  plea  not  est  factum  that  the  deed  was 
void  at  common  law  ab  initio;  or  that  it  was  obtained  by  fraud; 
or  whilst  the  party  was  drunk,  a  married  woman  or  a  lunatic;  or 
that  it  became  void  after  it  was  made  and  before  the  commence- 
ment of  the  action,  by  erasure,  alteration,  addition,  etc.  See  also 
1  Saunders  on  PI.  &  Ev.  '*'407.  The  very  point  in  this  case  was 
decided  in  Stoever  v.  Weir^  10  S.  &  R.  25.  That  was  an  action  on 
a  single  bill,  to  which  a  defense  was  set  up  that  the  writing  had  been 
obtained  by  falsely  reading  it  as  a  receipt,  and  requesting  the 
defendant  to  sign  it  as  a  witness.  The  plea  setting  forth  the  facts 
specially  was  treated,  as  a  special  non  est  factum.  See  also  Bauer  v. 
Roth^  4  Rawle,  03,  04,  per  Kennedy,  J.  These  authorities  show 
that  the  learned  judge  committed  no  error  in  his  charge. 
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Bat  we  think  the  court  erred  in  the  rejection  of  Thomas  Fogarty 
as  a  witness  on  the  ground  of  infamy.  Fogarty  had  been  con- 
victed  and  sentenced  for  embezzlement  of  the  county's  money,  as  a 
tax  collector  under  the  65th  section  of  the  act  of  31st  March,  1860, 
(Brightly's  Dig.  229,  pi.  78)  and  was  in  prison  under  his  sentence. 
The  punishment  of  the  offense  of  embezzlement  under  this  section 
is  imprisonment  by  separate  or  solitary  confinement  at  labor  not 
exceeding  five  years,  and  a  fine  equal  to  the  amount  of  the  money 
embezzled.  The  punishment  is  the  same  kind  as  that  inflicted  for 
infamous  offenses  in  Pennsylvania;  but  it  is  now  settled  that  it  is 
not  the  nature  of  the  punishment,  but  of  the  offense,  which  deter- 
mines its  infamous  character.  2  Russell  on  Grimes,  974;  1  Green- 
leafs  £v.  §  372,  in  note  3;  3  Casey,  465.  Infamous  crimes  are 
treason,  felony,  and  every  species  of  the  crimen  falsi^  such  as 
forgery,  perjury,  subornation  of  perjury,  and  offenses  affecting  the 
public  administration  of  justice;  such  as  bribing  a  witness  to  absent 
himself,  and  not  to  give  evidence,  and  conspiracies  to  obstruct  the 
administration  of  justice,  or  falsely  to  accuse  one  of  an  indictable 
crime.  2  Russell  on  Crimes,  973;  1  Greenleafs  Ev.  §  373.  This  is 
clearly  the  limitation  of  the  infamous  crimes  as  understood  in  this 
state:  as  may  be  seen  in  the  following  cases.  Commonwealth  v. 
Shaver,  3  W.  &  S.  342,  343;  JBickel'a  JSk'r  v.  JFhsig'a  Adm'r,  » 
Casey,  464,  465.  And  see  argument  of  counsel  in  Commonwealth 
for  Use  V.  The  Ohio  and  Penn.  Railroad  Co.,,  1  Grant,  331,  332, 
333,  934. 

There  are  many  offenses,  involving  both  falsehood  and  fraud, 
which  are  punished  as  infamous  crimes  are  usually  punished  in  this 
State,  and  yet  are  not  infamous  crimes,  and  will  not  exclude  the 
offenders  as  witnesses.  Commonwealth  v.  Shaver,  and  Common' 
wealth  V.  Ohio  and  JPenn,  Hailroad  Co,,  supra;  1  Greenleafs  Ev. 
§373.  In  Massachusetts  it  is  held  that  the  offenses  of  receiving 
stolen  goods  knowingly,  and  cheating  by  false  pretenses,  will  not 
render  the  offenders  infamous.  Commomoecdth  v.  MogerSy  7  Met* 
calf,  500;  Utley  v.  Menich,  11  id.  302;  and  see  1  Whart.  C.  L.  § 
76 1.  As  remarked  by  Wood  word,  J.,  in  9  Casey,  465,  the  tendency 
of  the  judicial  mind  is  against  objections  to  competency.  Such  also 
is  the  direction  of  legislation,  to  be  seen  in  §  181  of  the  act  of  31st 
March,  1860,  Brightly's  Dig.  247,  pi.  190,  which  gives  to  a  convict 
who  endures  his  punishment,  for  a  felony  or  any  misdemeanor 
punishable  with  imprisonment  at  labor,  the  advantage  of  a  full  par- 
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don,  except  as  to  willful  and  oormpt  perjury.  Fulfilling  his  sentence, 
therefore,  restores  the  offender  to  competency  as  a  witness.  The 
act  of  15th  April,  1869,  declaring  that  no  interest  or  policy  of  law 
shall  exclude  a  party  or  person  from  being  a  witness  in  any  civil 
proceeding,  runs  in  the  same  direction.  In  all  these  cases  the  objec- 
tion goes  to  the  credibility  of  the  witness  rather  than  to  his  com- 
petency.   For  the  error  in  rejecting  the  witness,  the  judgment  is 

leyersed,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 


MgHugh,  appellant,  y.  Couutt  ov  SGHinrLKiix» 

(67Peii]i.St8n.) 
Bond — forged  tigncOv/re — raUfioaUon^  f^eiA  of. 

The  ratification  of  the  signing  of  a  bond,  by  an  obligor  whose  signature  was 
foiged,  does  not  render  him  liable  thereon,  there  being  no  new  consideration. 

Feignsd  issue  between  McHugh,  as  plaintiff,  and  the  county  of 
Schuylkill,  to  try  the  question  whether  a  bond  on  which  judgment 
had  been  entered,  and  which  was  purported  to  bear  the  signature 
of  plaintiff,  was  his  deed,  and  binding  upon  him.  The  opinion  suf- 
ficiently states  the  case. 

n.  B.  Chraeff' 9knA.  J.yWi  Ryan^  for  appellant,  cited  Duncan  v. 
McCvUaugh^  4  S.  &  R.  483;  Chamberlain  v.  McClurgy  8  W.  A  S. 
31. 

A.  W.  Schakk  (with  whom  was  G,  D.  B.  ITeim),  for  appellee, 
cited  Garrigues  v.  BTarris,  5  Harris,  354;  Martin  v.  Ives,  1 7  S  &  R. 
«66;^»v.J^fey,7Ca8.  334;^«yv.  TFiYAero?/),7  Watts,  166;  Carr 
V.  Wallace^  id.  400;  Fotterson  v.  Ijytle^  1  Jones,  66;  Naee  v.  Van 
^eartn^tfn,  lOS.  &R.  146;  Commonwealth  v.  MoUz^  10  Barr,  630; 
Leeler  v.  VarUuyle^  6  id.  263;  Chxipmanv.  Chapman^  9  P.  F.  Smith, 
214;  Bridge  Co.  v.  Kline,  Brightly's  R.  324;  Garrett  v.  Gonter, 
6  Wright,  148;  JPage  v.  THifant,  2  Mass.  169;  Dorian  v.  Sammis, 
2  Johns.  179;  Candor's  Appeal,  3  Cas.  119;  Whitney  v.  Allaire,  4 
Denio,  664;  Blydenburgh  y.  Welsh,  Bald.  331;  Ulingate  v.  King^ 
10  Shep.  86;  Byers  v.  McClannahan,  6  Gill  &  Johnson,  260;  Bhode 
V.  LoiUhain,  8  Blackf.  414;  ffill  v.  Scales,  7  Yerger,  410. 
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RsAD,  J.  If  the  story  told  on  the  part  of  the  plaintiff  is  belieyed, 
then  his  name  was  forged  as  a  surety  upon  a  bond  given  to  the 
county  of  SchuyUdll,  by  a  collector  of  taxes,  by  the  principal  in  the 
instrument.  Assuming  this  to  be  a  fact,  for  the  purposes  of  the 
case,  the  question  is,  was  the  court  m  error  either  in  its  answers  to 
the  points,  or  in  its  charge  to  the  jury?  A  forged  deed  is  void. 
The  plaintiff  cannot  write,  and  there  is  no  mark  to  the  name  of 
James  McHugh  on  the  bond,  and  the  name  is  proved  to  be  in  the 
handwriting  of  his  daughter,  who  was  directed  by  McKenna,  the 
principal,  to  sign  it,  and  if  the  testimony  is  believed,  without  a 
shadow  of  authority  from  the  plaintiff,  McKenna  using  the  daughter 
and  son  as  his  innocent  instruments  in  committing  this  crime.  There 
is  not  a  particle  of  evidence  that  the  commissioners  or  any  of  the 
county  authorities  ever  saw  the  plaintifl^  but  the  whole  testimony 
which  is  relied  on  to  establish  the  plaintiff's  liability,  are  vague  con- 
versations  and  declarations,  from  which  approval,  acquiescence  or 
ratification  are  inferred. 

From  ihe  answers  to  the  defendant's  points,  and  the  charge  of 
the  couit,  the  learned  judge  appears  to  have  instructed  the  jury 
that  if  the  plaintiff  subsequently  approved  and  acquiesced  in  this 
void  act,  or  ratified  it,  or  subsequently  approved  of  it,  then  the  bond 
was  binding  upon  him.  No  new  consideration  of  any  kind  was 
either  alleged  or  pretended,  and  the  cases  of  Duncan  v.  Mo  OuUaugh^ 
4  S.  ife  R.  483;  Chamberlain  v.  McOlur^y  8  W.  &  &  31,  3d;  Qoepp^s 
Appeal^  3  Harris,  428,  show  clearly  that,  under  the  circumstances, 
the  act  simply  retains  its  original  character,  and  is  entirely  void. 

Judge  RoGBBS  says,  8  W.  &  S.  36,  ^'The  principle  which  rules 
this  part  of  the  case  is  ruled  in  Duncan  v.  McOuUough,  adminM' 
trcUor  of  Mndley^  4  S.  &  R.  486.  When  there  has  been  actual  and 
positive  fraud,  or  the  adverse  party  has  acted  malafide^  there  can 
be  no  such  thing  as  a  confirmation;  what  was  once  a  fraud  will 
always  be  so.  The  reason  is,  that  a  contract  infected  with  fraud 
is  not  merely  voidable,  but  void,  and  confirmation  without  a  new 
consideration  would  be  nudum  pactum?^ 

Can  there  be  any  doubt  of  the  application  of  this  rule  to  a  forged 
bond  or  deed  which  involves  the  commiflsion  of  a  heinous  crime, 
punishable  with  a  fine  not  exceeding  $1,000,  and  imprisonment  by 
separate  or  solitary  confinement  at  labor  not  exceeding  ten  years  f 

The  case  of  Garrett  v.  Oorde/r^  6  Wright,  143,  has  really  no  appli* 
cation  whatever;  for  the  alleged  forged  power  of  attorney  was  not 
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ratified  at  all|  and  the  only  alleged  ratification  was  of  a  mortgage 
which  was  '*  executed  in  her  name  by  a  professed  agent  acting  under, 
a  real  or  a  pretended  authority"  —  **  to  ratify  that  required  no  new 
consideration  from  the  mortgagee.*^ 

In  two  cases  this  term,  forgeries  are  alleged  of  sureties'  names 
to  bonds  of  collectors  of  taxes  in  Schuylkill  county,  and  we  believe 
embezzlements  of  the  public  moneys  charged  against  the  principals. 
The  commissioners  should  certainly  exercise  more  care  and  caution 
in  selecting  honest  officials,  and  in  taking  good  security. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded, 

KoTB.— It  If  weD  wtUed,  that  An  act  done  for  ftnotber  by  •  penon  not  awnmlns  to  act  for 
htaDMlf,  bnt  for  incli  other  pereoo,  though  without  any  precedent  aathoritj,  becomea  the  ac{  of 
the  principal  if  anbaequently  ratlfled  by  him ;  bat  not  so  of  the  act  of  a  penon  not  aamunlns 
to  met  for  bnt  ptrmnating  another.  Story  on  Agency,  f  Kl  a.  In  Brook  t.  Eook^  Ezch.  M 
L  .T.  B.  S4  (B  Albany  Law  Jonmal,  M6),  the  oonrt  of  ezcheqiitf  held,  that  a  foiged  note  waa 
not  the  subject  of  ratlflcatlon.  Seealao,Vntfi«iWT.2la0iIf|f,L.B.lH.L.iOO.  The  snpieme  oonrt 
of  New  Toric,  however,  decided,  at  general  term,  that  a  person  whose  name  baa  been  forged 
io  a  note  maj  ratify  the  act  The  case,  howerer  was  bnt  poorly  considered,  and  is  not 
•natalned  by  the  anthoritlea.  Bifward  t.  Duumm,  8  Alb.  Law  Joor.  881.  See  bIM|  Nigkif  t. 
Lkudioe^  on^  page  497.— Bsr. 


Zdqcbbman  et  al.j  appellants,  y.  Andxbsov. 

(•7  Penn.  St  481.) 
Apromiatary  noU — ThegoUiMity, 

A  pfomiBSOxy  note,  payable  to  order,  **  with  interest,  waiving  the  right  of  appea. 
and  of , all  yalaation,  appraisement,  stay  and  exemption  laws,"  is  negotiable. 

Action  on  a  promissory  note  by  Zinmierman  and  Herdic,  indorsees^ 
against  Anderson^  maker.    The  note  is  as  follows: 

"  Township  of  Buvfalo,  Maaxh  25, 1868. 
**  $125.0a 

**  Six  months  after  date  I  promise  to  pay  £.  W.  Lowe,  or  order,  one  hundred 
and  twenty-fiye  dollars,  for  yalue  receiyed,  with  interest,  waiving  the  right  of 
appeal  and  of  all  valuation,  appraisement,  stay  and  exemption  laws. 

'*M08BS  AinXBBSON. 

"  Indorwd,  K  W.  Lows.*' 

The  defense  was  a  failure  of  consideration;  which  defense,  defend* 
ant  contended  to  be  good,  on  the  ground  that  the  note  was  not 
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negotiable.  The  coart  held  that  the  note  was  not  negotiable,  and 
excluded  it  from  evidence;  whereupon  plaintiff  excepted.  Judg- 
ment for  defendant.    Appeal  by  plaintiff^. 

O.  F,  Miller  (with  whom  was  J.  W.  Maynard)y  for  appellants, 
cited  Orag  y.  DonahoSy  4  Watts,  400;  McCormick  y.  Trotter^  10 
S.  &  R.  04;  Act  of  April  5,  1849,  §  11,  Pamph.  L.  427;  Pord.  Ill, 
pi.  6;  Oabom  v.  Hawley^  11  Ohio,  130. 

J.  G.  Bitcher  and  J,  M.  IdnUy  for  appellee,  cited  McOuUough  r. 
Soustony  1  Dall.  444;  JLewis  v.  Beeder^  9  S.  <fe  R.  197;  Camp  y. 
Walker,  5  Watts,  482;  Bullock  y.  WiloaXy  7  id.  828;  Hughes  v. 
Large,  2  Barr,  104 ;  3  Kent's  Cohl  72,  76,  89;  Judah  y.  Sarris,  19 
Johns.  144 ;  Overton  y.  Tyler,  3  Barr,  346;  Story  on  Promissory 
Notes,  §  1. 

Read,  J.  The  paper  in  this  case  comes  within  all  the  definitions 
of  the  best  text-writers  of  a  promissory  note,  for  it  is  a  written 
promise  by  the  defendant  to  pay  to  E.  W.  Lowe,  or  order,  $125, 
six  months  after  date,  for  yalue  receiyed,  with  interest,  absolutely 
and  at  all  eyents.  But  it  is  urged  that  the  words  '*  waiying  the 
right  of  appeal,  and  of  all  yaluation,  appraisements,  stay  and 
exemption  laws,'*  destroy  its  negotiability.  In  what  way  ?  They 
do  not  contain  any  condition  or  contingency,  but  after  the  note 
falls  due  and  is  unpaid,  and  the  maker  is  sued,  facilitate  the  collec- 
tion by  waiying  certain  rights  which  he  might  exercise  to  delay  or 
impede  it.  Instead  of  clogging  its  negotiability  it  adds  to  it,  and 
giyes  additional  yalue  to  the  note. 

In  Fancourt  y.  Thorn,  9  Ad.  &  E.,  N.  S.  (68  E.  C.  L.  R.^  312,  a 
note  in  the  following  form  was  held  to  be  a  promissory  note: 

**  London,  16th  September,  1833.  On  demand,  I  promise  to  pay 
William  Thomas  Hodsell,  or  order,  the  sum  of  fiye  hundred  pounds 
for  yalue  receiyed,  with  interest  at  the  rate  of  four  per  cent,  and  I 
haye  lodged  with  the  said  William  Thomas  Hodsell  the  counter- 
part leases  signed  by  George  Dayis,  John  Jewell,  William  Hill 
and  William  Gould,  for  ground  let  by  me  to  them  respectiyely,  sm 
a  collateral  security  for  the  said  fiye  hundred  pounds  and  interest. 
William  Thome.'* 

So  a  note  payable  by  installments  is  within  the  statute,  although 
it  contain  a  proyision  that  on  failure  of  payment  of  one  installment 
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the  whole  debt  is  to  become  payable.  Such  a  condition  is  not  a 
contingency.    Carton  v.  Kenecdy^  12  M.  <fe  W.  139. 

The  same  doctrine  is  held  by  the  lords  justices.  In  re  General 
£stat€8  Co.^  exparte^  City  JSanky  3  Ch.  Appeal  Cases,  Law  Rep.  758. 

In  Hodges  v.  Shtdery  8  Smith  (22  N.  Y.),  114,  an  instrument  was 
held  a  promissory  note  which  had  the  following  words  in  the  body 
of  it :  "  or  upon  the  surrender  of  this  note,  together  with  the  inter- 
est warrants  not  due,  to  the  treasurer  at  any  time  until  six  months 
of  its  maturity,  he  shall  issue  to  the  holder  thereof  ten  shares  in 
the  capital  stock  in  said  company  in  exchange  therefor,  in  which 
case  interest  shall  be  paid  to  the  date,  to  which  a  dividend  of  profits 
shall  have  been  previously  declared,  the  holder  not  being  entitled 
'  to  both  interest  and  accruing  profits  during  the  said  period."  Judge 
Wright  said,  p.  118:  "  We  are  of  the  opinion  that  the  instrument 
wants  none  of  the  essential  requisites  of  a  negotiable  promissory 
note.  It  was  an  absolute  and  unconditional  engagement  to  pay 
money  on  a  day,  and  although  an  election  was  given  to  the  promis- 
secs  upon  a  surrender  of  the  instrument,  six  months  before  its 
maturity,  to  exchange  it  for  stock,  this  did  not  alter  its  character, 
or  make  the  promise  in  the  alternative  in  the  sense  in  which  that 
word  is  used  respecting  promises  to  pay.  The  engagement  of  the 
railroad  company  was  to  pay  the  sum  of  $1,000  in  four  years  from 
date,  and  its  promise  could  only  be  fulfilled  by  the  payment  of  the 
money  at  the  day." 

Mr.  Parsons,  in  his  Treatise  on  Bills  and  Notes,  vol.  1,  p.  147, 
says:  "  But  if  it  leaves  the  payment,  as  to  all  circumstances  of  time, 
amount  and  person,  as  certain  or  at  least  as  obligatory  as  before, 
and  only  provides  or  declares  that  certain  security  attaches  to  the 
note,  or  that  certain  rights  go  with  it,  or  that  the  amount  when 
paid  is  to  be  appropriated  in  a  certain  way,  then  it  leaves  the  paper 
still  negotiable."  This  doctrine  is  fully  sustained  by  the  cases  cited 
in  the  note.  In  Osborn  v.  Hawley^  19  Ohio,  130,  it  was  held  that 
a  power  of  attorney  to  confess  judgment  attached  to  the  note,  and, 
forming  a  part  of  the  same  instrament,  did  not  destroy  the  negotia- 
bility of  the  note.  The  court  said,  that  the  power  does  not  in  any 
way  change  the  legal  character  of  the  note,  except  that  it  gives  a 
more  summary  proceeding  for  its  collection. 

These  principles  and  cases  clearly  prove  this  to  be  a  regular 
negotiable  promissory  note;  but  we  are  met  by  the  case  of  Overton 
V.  Tyler^  in  3  Barr,  346,  decided  by  this  court  a  quarter  of  a  century 
•  Vou  v.— 57. 
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ago,  which  is,  however,  plainly  distinguished  from  the  one  before 
us.  In  Overton  v.  7\/ler,  the  payment  was  fixed  for  a  day  named 
specifically  in  the  instrument,  with  a  regular  power  of  attorney  to 
confess  judgment,  upon  which  a  judgment  was  entered  on  the  1 0th 
March,  and  execution  issued  thereon  on  the  2d  June,  one  day  after 
the  money  was  payable,  and  the  waivers  which  followed  all  related 
to  the  judgment  thus  entered  two  months  and  twenty-one  days 
before  the  paper  fell  due. 

It  is  unnecessary  to  say  how  far  this  ruling  is  sustained  by  the 
authorities,  for,  if  perfectly  good  and  sound  law,  it  does  not  touch 
the  present  case. 

The  court,  therefore,  erred  in  rejecting  the  note. 

JudgfMfnJb  reiDeraed  and  a  venire  facias  de  novo  awarded. 


Paulisbt's  Appbal. 

^  (67  Penn.  St.  479.) 

Chnttituthnal  law,    Bentty  exUngwUhment  nf. 

An  act  of  the  legislature  providini?  for  the  extinction  of  irredeemable  ground* 
rents  by  compelling  the  rent-owner,  at  the  option  o!  the  land-owner^  to 
receive  a  gross  sum  and  release  the  rents,  is  unconstitutional. 

Appeal  from  a  decree  of  the  court  of  common  pleas.  Proceed- 
ings were  commenced  in  February,  1871,  by  John  Gause,  in  the 
name  of  the  commonwealth,  against  John  G.  Palairet,  to  effect 
the  extinguishment  of  certain  irredeemable  rents  which  Palairet 
held  upon  Ganser's  land.  These  proceedings  were  commenced 
under  an  act  of  the  legislature  of  1869.  Section  one  of  said  act  i» 
as  follows: 

Section  1.  Be  it  enacted,  etc.,  That  it  shall  be  lawful  for  any 
owner  of  land,  on  or  out  of  which  any  irredeemable  rent  has  been 
charged  or  reserved,  to  apply  by  petition,  in  the  name  of  thi» 
commonwealth,  at  his  own  relation,  to  the  court  of  common  plea» 
for  the  county  in  which  such  land  shall  be  situated,  for  an  order 
on  the  owner  of  such  rent  to  show  cause  why  a  decree  for  the 
extinguishment  thereof  should  not  be  made  on  his  being  compen- 
sated therefor,  in  the  manner  hereinafter  provided;   whereupon 
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the  court  shall  cause  a  citation  to  issue  to  the  owner  of  the  rent, 
according  to  the  practice  of  the  said  court.         *        *        ♦        * 

Section  two  provides  the  mode  in  which  the  extinguishment  shall 
take  place  in  case  the  land-owner  and  rent-owner  do  not  agree  upon 
the  compensation,  viz.,  by  an  assessment  of  damages  by  a  jury, 
confirmation  thereof  by  the  court,  and  an  order  or  judgment  of 
extinguishment  issued  by  the  court.  In  the  present  case  the  pro- 
ceedings were  duly  carried  out,  in  accordance  with  the  statute,  and 
the  court  decreed  the  extinguishment  of  the  ground-rents  in  ques- 
tion. The  respondents  appealed  to  the  supreme  court,  contending 
that  the  statute  was  unconstitutional,  as  not  being  a  valid  exercise 
of  the  right  of  eminent  domain  and  as  impairing  the  obligation 
of  contracts. 

G.  W.  Biddle  and  W.  H.  RawU^  for  appellants,  cited  The  West 
Biver  Bridge  Co,  v.  Dix^  6  How.  629;  Pittaburg  v.  Scott^  1  Barr, 
814;  Keeling  v.  Ghriffin^  6  P.  F.  Smith,  307;  Osbornv.  Bart,  24 
Wisconsin,  89;  Whiting  v.  The  Sheboygan  Railroad,  9  Amer. 
Law  {teg.  (March  1870),  156;  People  v.  Salem,  id.  487;  Badlee  v. 
Langham,  34  Ala.  311;  Vdrick  v.  Smith,  5  Paige,  169;  People  v. 
Palatine,  63  Barb.  70,  Mut  St.  Lo^xis  v.  Louisiana  St,  John,  47 
Dl.  463;  Jones  v.  Tatham,  8  Harris,  393;  Sniedley  v.  Hh^in,  1  P 
F.  Smith,  461;  Jessup  v.  Loucks,  6  id.  361;  Eroin^s  Appeal  4 
Harris,  266 ;  Norman  v.  Heist,  6  W.  &  S.  1 74. 

n.  Wharton,  for  appellee,  cited  Orim,  v.  Weissenberg,  7  P.  F. 
Smith,  436;  BuraofCs  Appeal,  12  id.  491 ;  Bamhaugh  v.  Bambaugh^ 
US.  <feR.191;  Price  v.  Taylor,  4  Casey,  96;  CriUy  v.  Chamber* 
lain,  6  id.  167;  License  Cases,  6  How.  (U.  S.)  589,  632;  Blaise  v. 
Pheeland,  100  Mass.  140;  Price  v.  Maxwell,  4  Casey,  23;  Miller  v. 
Porter,  3  P.  F.  Smith,  292;  Cooley  on  Constitutional  Limitations, 
868;  Concord  Railroad  v.  Oreeley,  17  N.  H.  67;  Bingley  v.  Bos- 
ton, 100  Mass.  644;  Mske  v.  Mamington  Manuf.  Co.,  12  Pick.  68; 
Bostofi  and  Roxbury  Mill  Bam  Corporation  v.  Newman,  id.  489; 
Hagen  v.  Essex  County,  12  Cush.  477;  Olmstead\.  Camp,  33  Conn. 
632;  Burgess  v.  Clark,  13  Ired.  109.  Lateral  railroads  are  created 
on  the  same  principle.  The  constitutionality  of  the  laws  creating 
them  is  upheld  in  Harvey  v.  Thomas^  10  Watts,  63;  Harvey  v. 
lAoyd,  3  Barr,  331;  Schoefiberger  v.  MidhoUaa,  8  id.  146;  Hays  v. 
Risher,  8  Casey,  169;   Brown  v.    Corey,  7  Wright,   495;    In   the 
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Matter  of  Townsend^  39  N.  Y.  171;  Benkman  v.  Saratoga  Rail* 
road^  n  Paige,  73;  West  JRiver  Bridge  Co,  v.  Bix^  6  How.  607; 
Jfills  V.  ;S^.  Clair  County ^  8  id.  669;  Richmond^  etc.y  Railroad  v. 
Louisa  Railroad^  13  id.  71;  Matter  of  Keys ^  42  Barb.  119;  and 
cases  in  note  to  page  626  of  Cooley  on  Constitutional  Limitations. 

SiTARswooD,  J.  Retrospective  legislation  is  certainly  not  in 
itself  unconstitutional,  unless  so  far  as  it  has  an  effect  prohibited 
by  the  fundamental  law.  If,  however,  an  act  of  assembly,  whether 
general  or  special,  public  or  private,  operates  retroactively  to  take 
what  is,  by  existing  law,  the  property  of  one  man,  and,  without 
his  consent,  transfer  it  to  another,  with  or  without  compensation,  it 
is  in  violation  of  that  clause  in  the  Bill  of  Rights,  Const.,  art.  9, 
§  9,  which  declares  that  no  man  "can  be  deprived  of  his  life, 
liberty  or  property,  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land.**  If  this  is  true  of  a  person  accused  of  crime,  to  whom 
literally  the  words  are  applied,  a  fortiori  is  it  so  as  to  one  against 
whom  no  accusation  is  made?  By  the  "  law  of  the  land,'*  is  meant, 
not  the  arbitrary  edict  of  any  body  f  o  men,  not  an  act  of  assembly, 
though  it  may  have  all  the  outward  form  of  a  law,  but  due  process 
of  law,  by  which  either  what  one  alleges  to  be  his  property  is 
adjudged  not  to  be  his,  or  it  is  forfeited  upon  conviction  by  his 
peers  of  some  crime,  for  which  by  law  it  was  subject  to  forfeiture 
^rhen  the  crime  was  committed.  If  this  be  not  flo,  every  restriction 
upon  legislative  authority  would  be  a  vain  formula  of  words,  with- 
out life  or  force.  For  what  more  can  the  citizen  suffer  than  to  be 
**  taken,  imprisoned,  disseized  of  his  freehold,  liberties  and  privi- 
leges; be  outlawed,  exiled  «ind  destroyed  ;  and  be  deprived  of  his 
property,  his  liberty  and  his  life,"  without  crime?  It  will  not  have 
escaped  notice  that  in  the  clause  of  the  constitution  referred  to, 
property  is  put  in  the  same  category  with  liberty  and  life,  and  if 
an  act  of  assembly  can  deprive  a  man  of  his  property,  without  a 
trial  and  judgment  for  even  legal  cause  of  forfeiture,  it  may,  in  like 
manner,  deprive  him  of  his  life  or  his  liberty,  imprison  him  in  a 
dungeon  or  hang  him  without  judge  or  jury.  It  is  true  that  there 
are  other  more  special  declarations  which  give  additional  securities 
to  liberty  and  life,  but  by  classing  all  three  together  in  this  pro- 
vision of  the  fundamental  law,  the  people  have  declared  their  equal 
inviolability.  There  are  also  other  special  provisions  as  to  security 
of  property,  adapted  to  the  dangers  with  which,  in  democratic 
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form  of  representative  government,  it  is  more  especially  threatened. 
But  neither  those  clauses  which  relate  to  life  and  liberty,  nor  those 
wfiich  regard  property,  weaken  the  power  of  this  grand  primary 
inhibition,  which  the  sturdy  barons  of  England,  arms  in  haml. 
wrested  from  their  sovereign  at  Runny mede,  Nullus  liber  horn*? 
capldtur  vel  imprisonettir  aiU  disaeisiatur  de  libera  tetiemento  nw 
vel  libertcUibue  vel  liberie  coneuetudinibus  suiSy  attt  utlagetur^  aut 
exidetuTy  aut  aliquo  modo  destruatur ;  nee  super  earn  ibimue^  nee 
euper  eum  miUemue^  nisi  per  legale  judicium  parium  suorum  vek 
per  legem  terrce.  This  is  still  the  comer-stone  of  our  liberties.  It 
becomes  us  to  watch  it  with  the  greatest  vigilance,  not  to  suffer  il 
to  be  undermined  on  any  pretext,  however  specious.  To  this  the 
most  solemn  sanction  of  our  official  oath  applies  with  the  greatest 
force,  for  while  other  parts  of  the  constitution  may  be  merely 
directory,  the  people  have  most  solemnly  and  emphatically  said,  as 
to  the  ninth  article,  "  to  guard  against  transgressions  of  the  high 
powers  which  we  have  delegated,  we  declare  that  everything  in 
this  article  is  excepted  out  of  the  general  powers  of  government, 
and  shall  forever  remain  inviolate." 

It  has  become,  then,  a  fundamental  axiom  of  constitutional  law, 
not  only  in  this,  but  in  every  other  State  of  thi$«  Union,  that  the 
legislative  power  cannot,  either  directly  or  indirectly,  without  the 
consent  of  the  owner,  take  private  property  for  merely  private  use^ 
with  or  without  compensation.  In  a  case  arising  in  Rhode  Island, 
which,  without  a  written  constitution,  except  her  charter  of  15 
Car.  n,  which  invested  the  general  assembly  with  power  to  make 
laws,  *'  so  as  such  laws,  etc.,  be  not  contrary  and  repugnant  unto,. 
but,  as  near  as  may  be,  agreeable  to  the  laws  of  England,  con- 
sidering the  nature  and  constitution  of  the  place  and  people  there,'* 
Mr.  Justice  Stobt,  delivering  the  opinion  of  the  supreme  court,  held 
this  language:  ^^In  a  government  professing  to  regard  the  great 
rights  of  personal  liberty  and  of  property,  and  which  is  required  te 
legislate  in  subordination  to  the  general  laws  of  England,  it  would 
not  lightly  be  presumed  that  the  great  principles  of  Magna  Cliarta 
were  to  be  disregarded,  or  that  the  estates  of  its  subjects  were 
liable  to  be  taken  away  without  trial,  without  notice,  and  without 
offense.  Even  if  such  authority  could  be  deemed  to  have  been  con- 
fided by  the  charter  to  the  general  assembly  of  Rhode  Island,  as  an 
exercise  of  transcendental  sovereignty  before  the  Revolution,  it  ci^n 
scarcely  be  imagined  that  that  great  event  could  have  left  the  people 


454  PENNSYLVANIA, 


Polairet's  Appeal. 


of  that  State  subjected  to  its  uncontrolled  and  arbitrary  exercise. 
That  government  can  scarcely  be  deemed  to  be  free,  where  the  rights 
of  property  are  left  solely  dependent  upon  the  will  of,  a  legislative 
body,  without  any  restraint.  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred."  He  adds:  "  We  know  of  no 
cose  ill  which  a  legislative  act  to  transfer  the  property  of  A.  to  B. 
without  his  consent  has  ever  been  held  a  constitutional  exercise  of 
legislative  power  in  any  State  in  the  Union.  On  the  contrary, 
it  has  been  constantly  resisted  as  inconsistent  with  just  principles 
by  every  judicial  tribunal  in  which  it  has  been  attempted  to  be 
enforced."  Wilkinson  v.  Ldand^  2  Peters,  667.  In  this  assertion 
he  is  fully  sustained.  A  few  leading  out  of  a  much  larger  number 
of  cases  may  be  cited*  Varick  v.  Smithy  5  Paige  (N.  Y.),  137; 
Hoke  V.  JBendersonj  4  Devereaux,  1 ;  Nbrnian  v.  Seisty  5  W.  &  S. 
171;  Pittsburg  v.  ScoUy  1  Barr,  314;  Lamhertson  v.  Hogan^  2  id. 
24;  Brown  v.  Hummdy  6  id.  86;  Dale,  v.  Medcalfy  9  id.  108;  Attstin 
V.  Trustees  of  UniversUyy  1  Yeates,  260;  Concord  Railroad  Co.  v. 
Oredey^  17  N.  H.  67;  OiUan  v.  BiUchinsony  16  Cal.  163;  Coffin 
V.  liichy  45  Me.  509;  SoiUhard  v.  Central  Railroad  Co.^  2  Dutch. 
13;  ITellg  v.  McCarthy,  3  Bradf.  7;  Powers  v.  Bergen,  2  Seld.  368. 
We  need  not  stop  to  show  that  when  such  an  effect  is  produced  by 
the  retrospective  operation  of  a  public  and  general  statute,  it  is 
equally  obnoxious  to  the  objection  as  when  directly  attempted  by 
a  private,  special  act.  The  precedents  make  no  distinction  between 
the  cases.  Greenough  v.  Oreenough,  1  Jones,  489;  McCabe  v. 
Emerson,  6  Harris,  111;  Bolton  v.  Johns,  6  Barr,  149. 

That  this  is  the  operation  of  the  act  of  April  15,  1869,  entitled 
"An  act  to  provide  for  the  extinction  of  irredeemable  rents," 
Pamph.  Ij.  p.  47,  upon  the  constitutionality  of  which  we  are  now 
to  pass,  is,  we  think,  very  manifest.  There  was  undoubtedly  vested 
m  the  appellants,  before  the  proceedings  under  this  act  were  insti- 
tuted in  the  court  below,  by  the  law  of  the  land,  an  estate  in  an 
irredeemable  ground-rent  issuing  and  payable  out  of  the  lot  owned 
by  the  appellee — an  estate  in  fee  simple,  descendable,  devisable, 
alienable.  That  estate,  by  the  decree  of  the  court  appealed  from, 
if  valid,  was  extinguished ;  in  substance,  it  was  transferred  and 
vented  in  the  appellee  and  merged  in  the  land.  This  was  without 
th(5  consent  of  the  appellants.  Why  does  it  not  fall  within  the 
well-settled  principle  before  referred  to? 
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It  is  contended  that  the  property  of  the  appellants  has  been 
taken  in  the  exercise  by  the  commonwealth  of  her  right  of  cnii- 
ncut  domain,  which  she  may  exercise  herself  or  confer  upon  corpo< 
rations  or  individuals.  If  so,  as  it  is  conceded,  that  full  prevision 
for  compensation  is  made,  it  is  within  the  saving  of  that  othei' 
section  of  the  declaration  of  rights:  ''Nor  shall  any  man's  pro- 
pci  ty  be  taken  or  applied  to  public  use,  without  the  consent  of  his 
i*epresentatives  and  without  just  compensation  being  made."  Const. 
Penn.,  ait.  9,  §  10.  No  doubt  the  right  of  eminent  domain, 
being  for  the  safety  and  advantage  of  the  public,  overrides  all 
rights  of  private  property.  But  for  what  public  use  has  this  estate 
of  the  appellants  been  taken  and  applied?  It  has  been  contended, 
us  the  preamble  of  the  act  declares,  that  ''  the  policy  of  this  com- 
monwealth has  always  been  to  encourage  the  free  transmission  of 
real  estate,  and  to  remove  restrictions  on  alienation,  so  that  it  is, 
and  is  hereby  declared  to  be,  necessary  for  the  public  use  to  pro- 
vide a  method  of  extinguishing  such  irredeemable  rents,  having  a 
due  regard  for  private  rights."  But  if  this  is  the  kind  of  public 
use  for  which  a  man's  property  can  be  taken,  there  is  practically 
no  limit  whatever  to  the  legislative  power.  It  would  result  that 
whenever  the  legislature  deem  it  expedient  to  transfer  one  man's 
property  to  another  upon  a  valuation,  they  can  effect  their  object. 
What  that  department  of  the  government  considers  and  pronounces 
to  be  the  policy  of  the  commonwealth,  the  judicial  department 
must  accept  as  such.  The  members  of  the  two  houses,  with  the 
•executive,  are,  upon  all  questions  of  policy,  the  exclusive  expo- 
nents of  the  will  of  the  people.  Let  us  test  the  principle  now 
involved,  by  a  case  more  extreme  than  that  before  us,  but  which 
will  be  experimeniuin  crucis.  If  we  can  show  that  a  principle 
lo^cally  carried  out  leads  to  an  absurdity,  it  is  conclusive  against 
it.  Suppose,  then,  the  legislature  should  adopt  what  has  been  a 
favorite  theory  with  many  political  economists,  that  small  farms 
are  injurious  to  the  community,  prevent  the  full  development  of 
the  agricultural  resources  of  a  country,  and  ought,  therefore,  as 
speedily  as  possible,  to  be  united  and  formed  into  large  ones. 
Tlien  reciting  this  to  be  the  true  policy  of  the  State,  let  them 
provide  that  every  farm  of  less  than  100  acres  shall  be  attached 
to  and  become  the  property  of  the  adjoining  owner  of  a  larger 
farm  at  a  valuation  to  be  determined  by  a  jury.  When  the 
king  of  Samaria  coveted  the  little  vinevard  of  Naboth,  hard  by 
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his  palace,  that  he  might  have  it  for  a  garden  of  herbs,  and 
offered  to  give  him  a  better  vineyard  than  it,  or,  if  it  seemed  good 
to  him,  the  worth  of  it  in  money,  he  was  met  by  the  sturdy 
answer:  "  The  Lord  forbid  it  me  that  I  should  give  the  inheri- 
tance of  my  fathers  unto  thee."  Would  any  one  be  hardy  enough 
to  stand  up  in  a  republican  country  and  claim  for  its  government 
a  power  which  an  eastern  monarch  dared  not  to  assume  ?  It  was 
well  marked  by  Mr.  Justice  •Gilchrist  in  the  Co?icord  Mallroad 
Go.  v.  Greeley,  17  N.  H.  57,  that  "even  if  the  legislature  should 
declare  that  an  act  taking  the  property  of  A.  and  giving  it  to  B. 
as  his  private  property  was  an  application  of  it  to  public  uses,  no 
one  would  contend  that  such  a  declaration  made  that  public  which 
in  its  nature  and  object  was  private."  It  is  not  necessary  to 
de^ne  what  is  a  public  use — it  is  quite  sufficient  to  say  that  the 
object  as  set  forth  in  the  preamble  of  this  act  is  not  a  public  use 
within  the  right  of  eminent  domain  of  the  State.  Other  instances 
may  be  mentioned  of  the  dangerous  extent  of  this  principle,  should 
it  be  judicially  approved  that  the  declaration  of  a  general  policy 
will  constitute  a  valid  public  use.  In  the  course  of  the  develop- 
ment of  the  immense  mineral  resources  of  this  State,  it  has  become 
very  common  to  separate  the  estate  in  the  mines  from  the  estate  in 
the  surface.  This  has  been  held  to  be  lawful — as  in  entire  con- 
formity with  the  established  principles  of  the  common  law  of 
£ugland,  which  is  the  substratum  of  our  system  of  jurisprudence. 
It  may  be  found,  however,  in  course  of  time  to  be  a  very  incon- 
venient and  even  perilous  state  of  things,  more  so  than  an  intangible, 
incorporeal  hereditament,  such  as  a  ground-rent.  The  legislature 
may  adopt  the  policy  of  preventing  it,  and  may  well,  by  laws  act- 
ing prospectively,  prohibit  the  creation  of  such  separate  estates  in 
the  same  land.  But  how,  as  to  existing  estates  which  have  been 
lawfully  created  under  the  sanction  of  the  law  and  the  decisions  of 
this  court,  are  they  to  be  subject  to  the  legislative  fiat  ?  Can  an 
act  of  assembly  compel  the  owner  of  the  minerals  to  surrender  his 
property  to  the  owner  of  the  soil  at  the  valuation  of  a  jury  ?  Can 
a  law  say  that  twelve  men  shall  determine  at  what  price  I  shall 
sell  my  property  to  another  ?  In  the  consideration  of  the  practical 
bearings  of  this  question,  we  must  strike  out  of  the  act  of  1869  the 
provision  that  the  compensation  to  be  awarded  shall  not  be  less 
than  twenty  years'  purchase  of  the  rent.  If  this  is  a  legitimate 
taking  for  public  uso^  that  clause  might  well  have  been  omitted* 
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Whenever  property  is  so  taken,  all  that  is  necessary  is,  that  some 
impartial  tribunal  shall  estimate  the  damages  sustained  by  the 
owner,  and,  in  the  case  of  any  corporate  body  or  individual  invested 
with  such  privilege,  that  such  corporation  or  individual  shall  make 
compensation  or  give  adequate  security  therefor  before  such  pro- 
perty shall  be  taken.  Const,  art.  7,  §  4.  What  would  be  the 
value  of  coal  mines  and  mineral  estates  if  the  owners  could  be 
deprived  of  them  at  any  time  to  be  selected  by  the  surface  pro- 
prietor, by  the  valuation  of  a  jury,  upon  the  principle  that  private 
property  may  be  taken  from  one  man  and  transferred  to  another, 
on  the  ground  that  it  is  the  policy  of  the  commonwealth  to  put  an 
end  to  such  estates  separate  from  the  surface  of  the  soil  ?  There 
are  many  rights  of  way  resting  on  express  grant — bought  and  paid 
for — but  now  very  burdensome  and  annoying  to  the  owners  of  the 
land  over  which  they  pass  ?  Can  they  be  blown  away  by  the  legis- 
lature, upon  this  same  plea  ?  J  say  nothing  of  private  roads  laid 
out  by  authority  of  law  and  paid  for,  nor  of  ways  resting  upon  pre- 
scription and  lapse  of  time,  on  account  of  the  first  section  of  the  act 
of  April  21,  1846,  Pamph.  L.  416,  which  gives  the  courts  of  quarter 
sessions  power  to  vacate  such  roads  and  ways  without  compensation, 
and  the  decision  in  Stuber^s  JRoad,  4  Cas.  199,  which  affirmed  the 
constitutionality  of  that  act,  except  individually  to  express  my  sur 
prise  that  the  same  learned  judge  who  wrote  the  opinion  in  that 
case,  when  he  came  to  decide  Bagg^s  Appeal^  1  Wright,  612,  did 
not  advert  to  his  first  opinion.  It  is  enough  for  the  present  pur- 
pose to  say  that  the  decision  in  Stuber^s  Road  is  not  put  on  the 
ground  of  the  exercise  of  the  right  of  eminent  domain.  That  act 
excepts  private  roads  resting  upon  express  grant,  the  evidence  of 
which  is  still  in  existence ;  and  apart  from  the  fact  that  no  compen- 
sation is  provided,  it  is  evident  that  private  property,  though 
derived  from  express  grant  or  contract,  is  not  therefore  exempt 
from  the  right  of  eminent  domain.  I  put  aside  the  decision  in 
Stuber^a  Road^  as  resting  upon  grounds  peculiar  to  itself,  not  affect- 
ing this  argument.  One  more  illustration  of  the  extent  to  which 
the  principle  may  be  carried  will  be  sufficient.  A  man  provides  by 
his  will  an  annuity  for  his  widow  for  her  life,  and  charges  it  on  his 
lands,  or,  if  he  dies  intestate,  the  law  d^es  the  same  thing  on  par- 
tition among  his  heirs.  Here  is  an  incumbrance  of  the  same 
character  as  a  ground-rent,  which,  though  not  perpetual,  may  still 
continue  for  an  indefinite  period — the  life  of  the  widow.     It  ii 

Vol.  v.— 58 


458  PENNSYLVANIA, 


Palairet*8  AppeaL 


within  the  policy  recited  in  this  preamble — it  is  an  impediment  to 
the  free  transmission  of  real  estate,  and  a  restriction  on  alienation 
which  ought  to  be  removed  out  of  the  way.  If  an  act  should  be 
passed  extinguishing  this  annuity  of  the  widow  on  a  valuation  of 
her  life  interest — even  though  it  were  provided  that  it  should  not 
be  less  than  the  value  fixed  for  such  an  annual  sum  by  the  annuity 
tables  —  would  it  not  shock  tho  moral  sense  and  feeling  of  the 
entire  community  ?  Yet  wherein  does  that  case  differ  from  the  one 
before  us,  except  in  immaterial  circumstances  ? 

It  is  said  that  the  act  of  November  27,  1779,  1  Sm.  L.  479, 
commonly  called  the  Divesting  Act,  by  which  the  estates  of  the 
proprietaries  were  vested  in  the  commonwealth,  is  an  instance  in 
which  piivate  property  was  taken  on  reasons  of  policy.  That  act, 
like  the  revolution  from  which  its  necessity  arose,  can  be  prece- 
dent for  nothing  in  the  ordinary  course  of  legislation.  It  is  well 
vindicated  by  its  preamble,  which  claims  that  the  rights  of  pro- 
perty and  powers  of  government  in  William  Penn  and  his  heirs 
were  stipulated  to  be  used  and  enjoyed  as  well  for  the  benefit  of 
the  settlers  as  for  his  own  particular  emolument,  and  that  these 
rights  and  powers  could  no  longer  consist  with  the  safety,  liberty 
and  happiness  of  the  people.  It  is  by  no  means  clear  that  the 
commonwealth,  on  the  principles  of  public  law,  had  not  a  strict 
legal  nght  to  all  that  was  resumed,  and  that  the  compensation 
she  made  was  not  an  act  of  liberality,  as  indeed  it  is  declared  in 
the  act  to  be  in  "  remembrance  of  the  enterprising  spirit  which 
distinguished  the  founder  of  Pennsylvania,"  as  well  as  in  con- 
sideration-'* of  the  expectations  and  dependence  of  his  descend- 
ants." It  is  true  that  William  Penn,  in  virtue  of  his  patent  from 
Charles  II,  was  the  owner  in  fee  simple  of  all  the  soil  of  Penn- 
sylvania, but  it  is  also  true  that  with  the  soil  there  was  granted 
^o  him  and  his  heirs  many  royal  franchises  and  prerogatives  which 
Delong  to  sovereignty.  The  province  was  a  feudal  seignory,  of 
which,  while  the  crown  remained  paramount  or  liege  lord,  the 
Penns  held  the  mesnality,  and  were,  as  they  were  termed,  the  chief 
lords  of  the  fee.  The  statute  of  quia  emptores  was  declared  not 
in  force.  They  stood,  then,  in  many  respects  in  the  shoes  of  the 
crown.  They  accordingly  maintained,  in  a  long  series  of  contests 
with  the  provincial  assemblies,  that  their  private  estates — the 
manora  and  other  property  reserved  by  them  from  sale  and  settle- 
ment—  were  not  the  subjects  of  taxation.     In  the  *' Historical 
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Review  of  the  Constitution  and  Goverament  of  Pennsylvauiay'* 
published  in  London  in  1759,  which,  though  not  written  by  Dr. 
Franklin,  was  composed  under  his  direction  (1  Sparks'  Franklin, 
245;  3  id.  105),  the  history  of  these  contests  is  given,  and  it  is 
shown  how  valuable  the  private  estates  were ;  the  manors  especially 
selected  by  their  surveyors  were  the  choicest  lands  to  be  found  — 
the  garden  spots  of  the  province.  These  private  estates  were  all 
exempted  from  the  operation  of  the  divesting  act.  The  unappro- 
priated lands  the  assemblies  never  claimed  to  tax.  These,  with  the 
purchase-money  due  in  law  or  equity  upon  so  much  as  had  been 
appropriated  by  grant  or  supplement,  and  the  quit-rents  which 
formed  a  part  of  the  purchase-money,  were  in  all  respects  like  the 
crown  lands  in  the  other  colonies, which,  it  was  universally  conceded, 
passed  by  the  revolution  and  treaty  of  peace  acknowledging  their 
independence  and  sovereignty,  to  the  several  States  within  whose 
charter  limits  they  were  situated.  It  was  then  a  very  grave  ques- 
tion, and  the  tribunals  before  which  only  it  could  then  be  litigated 
would  have  been  the  courts  of  Pennsylvania,  one  of  the  parties  to 
the  suit,  as  the  articles  of  confederation  made  no  provision  for  such 
a  case.  It  was  wise,  therefore,  in  the  Penn  family  to  accept  the 
one  hundred  and  thirty  thousand  pounds  sterling  granted  to  them, 
and  that  acceptance  put  an  end  to  all  question  as  to  the  constitu- 
tionality of  the  divesting  act. 

It  has  also  been  pressed  upon  us  that  private  roads  as  well  as 
lateral  railroads  are  cases  parallel  with  the  act  now  before  us,  as 
in  them,  on  mere  grounds  of  policy,  private  property  is  taken  for 
a  private  use,  on  compensation  made.  As  to  private  roads,  they 
originated  at  a  very  early  period,  by  an  act  of  assembly  of  February 
20,  1735-6,  Hall  <fe  Sellers,  188,  re-enacted  in  the  17th  section  of 
the  act  of  April  4,  1802,  3  Sm.  L.  512,  and  incorporated  by  the 
revisers  in  the  general  road  law  of  June  13,  1836,  Pamph.  L.  555; 
yet  it  was  not  until  the  year  1851,  that  the  question  of  the  constitu- 
tionality of  these  acts  was  raised  before  this  court  in  Focopson  JRoad, 
4  Harris,  15,  a  case  from  Chester  county.  The  point  seems  to 
have  been  elaborately  argued  by  Mr.  P.  F.  Smith,  for  the  appellant, 
and  many  authorities  cited  ;  but  Mr.  Lewis,  for  appellee,  contented 
himself  with  citing  Harvey  v.  Thomas^  10  Watts,  63.  In  thi- 
short  opinion  per  curiam^  affirming  the  proceedings,  no  notici 
whatever  was  taken  of  the  point.  In  some  of  our  sister  States 
similar  acts  have  have  been  held  to  be  unconstitutional.     Taylor  v. 
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Porter,  1  Hill,  140;  Clack  v.  White,  2  Swan  (Tenn.),  450;  Dickty 
V.  Tennison,  47  Mo.  373;  but  their  constitutionality  was  well  vindi- 
cated in  Hickman^s  Case,  4  Harrington,  580,  in  which  it  is  said,  in 
the  opinion  of  the  supreme  court  of  Delaware :  "  it  is  a  part  of 
<;he  system  of  public  roads,  essential  to  the  enjoyment  of  those 
which  are  strictly  pufelic;  for  many  neighborhoods  as  well  as  indi- 
\iduals  would  be  deprived  of  the  benefit  of  the  public  highway, 
but  for  outlets  laid  out  on  private  petition  and  at  private  cost,  and 
which  are  private  roads  in  that  sense,  but  branches  of  the  public 
roads  and  open  to  the  public  for  the  purposes  for  which  they  are 
laid  out."  As  to  lateral  railroads,  the  constitutionality  of  the  act 
of  May  5,  1832,  Pamph.  L.  601,  was  eventually  sustained,  not  upon 
the  ground  assumed  in  JSdrvey  v.  ThomaSj  10  Watts,  63,  but 
upon  the  better  reason,  that  the  public  had  the  use  of  them  for 
the  purpose  for  which  they  were  used.  Hays  v.  JRischery  8  Casey, 
169 ;  J^row?i  v.  Corey,  7  Wright,  496;  Keeling  v.  Griffin,  6  P.  F, 
Smith,  307.  It  is  not  necessary  to  examine  those  cases  in  which, 
in  some  of  our  sister  States,  acts  authorizing  mill-owners  to  flood 
the  lands  of  an  upper  riparian  proprietor,  on  compensation,  may 
have  been  held  good.  "  They  were  designed,"  says  Chief  Justice 
SuAW,  ''  to  provide  for  the  most  useful  and  beneficial  occupation 
and  enjoyment  of  natural  streams  and  water-courses,  where  the 
absolute  right  of  each  proprietor  to  use  his  own  land  and  water 
privileges  at  his  own  pleasure  cannot  be  fully  enjoyed,  and  one  must 
of  necessity  in  some  degree  yield  to  the  other."  I^ke  v.  J^ra- 
mingham  Man,  Co,,  13  Pick.  68;  Hazen  v.  ^asex  Co,,  12  Cush- 
ing,  475. 

I  pass  from  the  argument  that  this  act  is  an  exercise  of  the  right 
of  eminent  domain.  I  have  given  more  pailicular  attention  to  it, 
because  it  is  evidently  the  ground  upon  which  the  lawmakers 
themselves  placed  their  right  to  pass  the  act  in  question.  That 
respect  which  is  due  by  this  court  to  the  co-ordinate  branch  of 
government,  made  it  proper  that  this  point  should  be  fully  exam- 
ined and  discussed. 

If  this  act  cannot  be  sustained  on  this  ground,  then  it  seems 
clear  that  it  impairs  a  contract,  and  is  therefore  prohibited  as  well  by 
the  constitution  of  the  United  States,  art.  1,  §  10,  as  by  the  consti- 
tution of  this  commonwealth  art.  9,  §  17.  Here  is  a  perpetual 
covenant  —  personal,  as  to  the  original  covenantor,  but  running 
with  the  land — to  pay  an  annual  rent  issuing  out  of  it;  and  the 
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Bct,  by  the  proceeding  under  it,  authorizes  a  decree  which  releases 
one  of  the  parties  from  the  performance  of  his  contract  upon  the 
doing  of  a  collateral  act,  not  stipulated  in  the  contract  itself.  No 
one  has  ever  supposed  that  an  act  of  assembly  could  authorize,  in 
the  case  of  a  lawful  existing  contract,  one  of  the  parties  to  tender  a 
collateral  thing  in  satisfaction  or  extinguishment  of  it,  whatever 
the  value  of  that  thing  might  be,  as  compared  with  the  damage 
sustained  by  the  breach.  Yet,  in  effect,  that  is  just  what  is  done 
by  this  act.  The  covenant  is  to  pay  an  annual  rent  forever;  a  jury 
are  authorized  to  say  what  principal  sum  shall  be  a  satisfaction  and 
extinguishment  of  that  covenant;  a  collateral  thing  not  provided 
for  in  the  contract,  and  which  might  as  well  be  anything  else  than 
money. 

.Two  other  positions  have  been  taken  to  sustain  this  act,  which  it 
is  proper  to  notice.  It  is  urged  that  after  all  it  is  only  the  exercise, 
by  the  legislature,  of  the  power  to  authorize  the  conversion  of  land 
into  money;  a  power  frequently  exercised,  and  confirmed  by  this 
court  in  Nbrris  v.  Clymer^  2  Barr,  286,  and  Sergeant  v.  Kuhn^  id. 
393.  But  this  power  to  authorize  conversion  has  never  been  recog- 
nized as  constitutional  by  this  court,  except  in  the  case  of  property 
of  persons  under  disabilities,  or  where  there  were  contingent  inter- 
ests, whose  owners  had  not  come  into  existence,  and  that,  too,  with 
the  consent  of  those  standing  in  the  fiduciary  relation  of  trustee, 
guardian  or  committee.  The  cases  in  which  such  conversion  may  be 
authorized  seem  well  enumerated  in  Mr.  Price's  valuable  act  of 
April  18,  1853,  Pamph.  L.  603.  But  it  has  been  expressly  repudia- 
ted and  denied  in  the  case  of  owners  suijuris^  not  consentinjy,  nor 
presumed  from  acquiescence  to  have  consented.  "  There  is  no  adju- 
dicated case,"  says  Mr.  Justice  Coulter,  in  JEirmn^s  Appeal^  4 
Harris,  264,  "  where  the  legislature  ordered  the  sale  of  one  man's 
land  when  he  was  suijurU^  under  no  legal  disability  to  act,  for  the 
'benefit  of  another  person  also  suijurls^  and  where  such  legislative 
decree  was  sustained."  In  JF\dlerton  v,  McArthuVy  1  Grant,  232, 
the  objection  was  made  by  a  stranger;  twenty  years  had  elapsed 
without  complaint  by  any  one  of  the  owners;  and  it  was  held  that 
tlie  presumption  was  conclusive,  that  the  act  had  been  passed  with 
their  consent.  In  Kneass*8  Appeal^  1  Casey,  87,  it  was  expressly 
held  that  the  legislature  had  no  power  to  authorize  the  sale  of  the 
property  of  parties  sui  juris,  and  seized  of  a  vested  estate  in  the 
premises,  against  their  consent.     "  Where  it   is  judicially  estab« 
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lished,'^  said  Chief  Justice  Lbwis,  'Hhat  the  estate  of  tenants  in 
common  cannot  be  divided  without  prejudice,  or  spoiling  the  whole, 
and  where  no  one  of  the  parties  will  take  the  property  at  the  valua- 
tion, tlie  power  to  sell  is  exercised  by  the  courts,  and  this  power  is 
derived  from  the  legislature.  But  it  is  justified  by  the  necessities 
of  justice;  the  parties  in  interest  cannot  otherwise  enjoy  their 
rights;  and  a  sale  in  such  a  case  is  as  valid  as  a  judicial  sale  for 
pa}'ment  of  debts."  See  also  Powers  v.  Bergen^  2  Selden  (N.  Y.), 
368. 

The  remaining  position  to  be  considered  is,  that  the  constitution- 
ality  of  this  act  can  and  ought  to  be  sustained  under  the  general 
power  of  the  legislature  to  regulate  property  and  to  modify  its  inci- 
dents. But  while  it  is  true  that  this  power  is  unlimited  as  to  all 
future  acquisitions  by  persons  natural  or  artificial,  the  cases  and 
precedents  already  referred  to  abundantly  show  that,  wherever  the 
operation  and  effect  of  any  general  regulation  is  to  extinguish 
or  destroy  that  which  by  the  law  of  the  land  is  the  property 
of  any  person,  so  far  as  it  has  that  effect,  it  is  unconstitutional  and 
void.  Every  power  which  the  legislature  possesses  is  subject  to 
the  prohibitions  contained  in  the  declaration  of  rights,  and  one  of 
them,  as  we  have  seen,  is,  that  they  cannot  take  the  property  of  a 
man,  except  for  public  use,  without  his  consent.  Perhaps  no  more 
apposite  illustration  of  this  is  to  be  found  than  in  the  case  of  rights 
and  titles  acquired  under  statutes  of  limitations.  *'  Suppose,**  said 
Mr.  Justice  Rogbrs,  in  McCabe  v.  MnersoUy  6  Harris,  112,  '^  after 
title  acquired  to  a  tract  of  land  by  the  act  of  limitations,  the  legis- 
lature should  extend  the  time;  or  suppose  a  writ  of  error  barred  by 
a  lapse  of  time,  would  any  person  contend  that  the  legislature 
would  have  a  constitutional  authority  to  interfere  so  as  to  affect 

rights  thus  acquired  ?  This  will  scarcely  be  pretended.'*  M^ine^s 
AppecUy  4  Harris,  256;  Bagg*8  Appeal^  1  Wnght,  612;  BiUinga  v. 

HaU^  7  Cal.  1;  Knox  v.  Cleveland,  13  Wis.  245. 

The  act  of  March  31,  1812,  5  Sm.  L.  396,  concerning  joint-ten- 
ancy, has  been  referred  to  as  abolishing  the  incident  of  survivorship 
in  existing  estates,  and  held  by  this  court,  in  that  respect,  to  be 
constitutional  in  Baynbaugh  v.  Bamhaugh,  11  S.  <&  li.  191.  But 
in  that  case,  Chief  Justice  Tilguman  said :  '^  There  is  no  force  in 
the  argument,  that  the  operation  of  the  act  on  existing  estates  was 
an  invasion  of  vested  rights.  Who  should  be  the  survivor,  was  in 
contingency,  and  in  the  meantime  either  joint-tenant  might  have 
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severed  the  estate  by  legal  means,  without  the  consent  of  his  com- 
panion. ♦  ♦  ♦  The  act  deprived  no  man  of  hiii>  property.  When 
a  title  had  already  accrued  by  survivorship,  it  remained  untouched.'^ 
The  act  of  April  27,  1855,  Pamph.  L.  858,  converting  estates  tuil 
into  estates  in  fee,-  has  been  referred  to,  but  that  actis  proKpcctivo, 
and  applies  only  to  all  estates  thereafter  created.  But  even  if  it  had 
applied  to  all  existing  estates  tail,  which  perhaps  it  might  (De  Mill 
V.  Lockwoody  3  Blatchford,  C.  C.  Rep.  56),  of  what  value  is 
the  property  of  issue  in  tail  or  remaindermen  which  can 
be  baiTcd  without  their  consent  by  the  deed  of  the  tenant 
in  tail?  It  would  be  very  different  with  a  remainder  after 
a  life  estate.  In  Bumburger  y,  Clippinger^  5  W.  &  S.  t311,  this 
court  refused  to  compel  a  purchaser  to  take  a  title  depending  upon 
an  act  of  assembly  authorizing  a  tenant  for  life  to  sell  in  fee  and 
invest  the  proceeds.  To  the  same  effect  is  Rogers  v.  Smithy  4  Barr, 
101.  And  in  Mrvine^s  Appeal,  4  Harris,  256,  such  an  act  was 
directly  held  to  be  unconstitutional  and  to  give  no  title.  In  Schafer 
V.  EneUy  4  P.  F.  Smith,  304,  an  estate  was  devised  in  1S51  to  a 
woman  for  life,  remainder  to  her  children.  She  left  no  v^hildien 
issue  of  her  body,  but  children  adopted  in  conformity  with  th^ 
act  of  assembly  of  May  4,  1855,  §  7,  Pamph.  L.  431.  "If  the  aei 
were  construed,"  said  Mr.  Justice  Strong,  "as  it  is  claimed  by  Xhii 
plaintiff  in  error,  as  applied  to  the  present  case,  it  would  work  & 
result  which  it  is  not  in  the  power  of  the  legislature  to  effect.  The 
will  of  James  Eneu  took  effect  in  1851.  It  gave  a  life  estate  in 
the  rent  to  Mrs.  Clark,  with  a  contingent  remainder  to  her  children, 
and  the  residue  of  his  estate  to  his  children,  naming  them,  in  fee. 
Tlie  children  thus  named  (and  the  children  of  such  as  are  deceased) 
are  the  defendants  in  error,  lliey  had  a  vested  interest  in  the 
rent  when  the  act  of  1855  was  passed.  It  was  not  in  the  power  of 
the  legislature  to  take  away  that  vested  interest  and  give  it  to  such 
persons  as  Mrs.  Clark  might  adopt."  No  case  could  well  be  framed 
more  directly  in  point  to  show  that  when  the  effect  of  any  change 
or  modification  of  the  rules  or  incidents  of  property  is  to  transfer 
a  vested  estate  from  one  pei-son  to  another,  it  is  so  far  ineffectual 
and  invalid. 

Upon  the  whole,  then,  we  have  come  to  the  conclusion  that  the 
act  of  April  15,  1869,  is  unconstitutional  and  void.  The  particular 
provisions  of  this  act  seem  just  and  reasonable;  but  they  are  not 
features  which  affect  the  character  of  the  act  as  contrary  to  the 
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fundamental  law  —  the  lex  legum.  We  are  bound  to  look  at  the 
principle  upon  which  it  is  based,  and  its  logical  and  necessary  con> 
sequences.  As  it  appears  to  us,  it  would  overthrow  the  most  valu* 
able  barriers  which  are  reared  against  legislative  tyranny,  and  make 
all  property  to  be  held  by  a  most  insecure  and  uncertain  tenure. 
This  act  may  be  but  an  entering  wedge.  Its  salutary  and  conserva- 
tive restrictions  may  be  repealed  hereafter  without  touching  its 
principle,  upon  which  rests  the  question  of  its  constitutionality, 
and  every  man  will  then  hold  his  ground-rents  —  and  the  same  pro- 
vision may  be  extended  to  other  kinds  of  property— upon  the 
will  of  a  jury  in  determining  for  what  price  he  shall  be  compelled 
to  sell  them. 

JudgmerU  reversed. 

AaNEW,  J.  This  case  has  been  argued  as  if  the  ground-rent 
owner  had  been  deprived  of  his  property  by  a  taking  for  private 
use,  contrary  to  the  constitution  of  the  State.  In  my  judgment 
this  is  not  the  character  of  the  law — it  is  remedial  rather  than 
aggressive.  The  act  is  entitled  an  act  for  the  extinction  of  irre- 
deemable rents,  and  recites  the  irredeemable  charge  upon  the  land 
as  an  obstruction  to  the  exercise  of  the  rights  of  ownership  over 
the  property,  and  as  contrary  to  the  policy  of  the  commonwealth, 
which  has  been  to  remove  restrictions  upon  alienation,  and  to 
encourage  the  free  transmission  of  estates.  It  then  provides  a 
remedy,  if  the  parties  cannot  agree,  whereby  the  ground-rent  may 
be  valued  and  appraised,  the  price  paid  to  the  ground-rent  owner, 
and  the  rent  thus  extinguished.  It  is  evident  that  the  ground-rent 
is  not  taken,  but  is  only  converted,  by  act  and  operation  of  law,  to 
free  the  land  from  the  burden  imposed  upon  it.  The  owner  of  the 
ground-rent  is  not  deprived  of  his  property,  but  for  a  proper  pur- 
pose is  compelled  to  take  it  in  another  form.  The  argument  against 
the  law,  proceeds  on  the  ground  that  the  rent  is  a  separate  estate 
issuing  out  of  the  land,  and  affirms  that,  because  it  is  separate,  it 
cannot  be  changed  or  converted.  But  separateness  of  interest  is 
no  bar  to  a  remedy.  The  estates  or  interests  of  joint  tenants, 
tenants  in  common,  tenants  for  life,  and  in  remainder,  and  trustees 
and  cestui  que  trusts^  are  equally  separate,  each  holding  his  particu- 
lar interest  to  and  for  himself.  It  is  the  fact  that  both  interests 
belong  to  a  single  subject  of  property,  and  are  so  intertwined 
toc^ether  that  they  operate  as  a  hindrance  to  the  several  owners 
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to  exercise  their  rights  freely  for  their  own  interests,  which  makes 
them  the  subject  of  remedy.  In  the  present  case  the  estates  are 
separate;  one  is  corporeal  and  the  other  incorporeal,  it  is  tme,  but 
both  inhere  in  a  single  subject,  and  grow  from  the  same  stem.  The 
incorporeal  follows  the  corporeal  into  every  inch  of  soil,  at  d  its 
existence  is  so  incorporated  with  the  land,  and  so  permeates  and  sur- 
rounds it,  that  the  owner  and  occupier  of  the  ground  is  for  ever  sub- 
ject to  its  domination,  no  matter  what  use  or  purpose  he  may  desire 
»o  make  of  his  land.  It  is  not  like  a  division  of  ownership  by  lines  on 
the  ground,  or  by  horizontal  lines,  as  coal  and  minerals  held  sepa- 
rately, where  each  owner  holds  independently,  and  no  further  parti- 
tion is  needed,  but  the  ground-rent  is  a  charge  on  every  part  and 
parcel,  and  the  owner  of  the  land  for  ever  stands  beneath  the  encum- 
brance. In  its  own  essence,  what  is  the  ground-rent  but  a  sum  of 
money,  annual  in  the  form  of  a  rent,  single  when  capitalized  by  ap- 
praisement ?  To  the  owner  it  is  only  money,  whether  in  the  form  of 
capital  or  the  interest  upon  that  capital.  In  what  does  a  ground-rent 
differ  from  an  interest-mortgage,  which,  if  irredeemable,  must  for- 
ever consume  the  profits  of  the  land  ?  Is  no  time  a  bar,  and  can  it 
never  be  satisfied  ?  But  as  to  the  land-owner  the  case  is  essentially 
different  —  the  rent  is  a  burden  bound  upon  the  back  of  the  land,  a 
load  under  which  it  must  stagger  for  centuries,  until  willing  parties 
can  be  found  to  unstrap  the  burden.  This  the  law  says  is  contrary 
to  the  policy  of  the  State.  Is  there  no  remedy  for  it  ?  Is  it  in  the 
power  of  two  men  by  the  exercise  of  their  joint  wills,  in  the  form 
of  a  deed,  so  to  bind  up  the  lands  of  the  State,  in  perpetual  chains, 
that  even  future  generations  cannot  unwind  their  links  ?  Must  the 
burden  continue  for  a  thousand  years,  and  if  then  no  one  be  found 
willing  to  unbind  it,  shall  it  continue  a  thousand  more  ?  The  law 
is  that  no  one  can  by  will,  or  deed,  or  trust,  create  a  perpetuity  in 
lands  longer  than  a  life  or  lives  in  being  and  twenty-one  years  and 
nine  months  thereafter.  Dead  generations  are  not  the  lords  of  the 
soil,  nor  can  they  impose  their  shackles  upon  the  men  or  property 
of  future  generations.  When,  therefore,  a  burden  such  as  this 
clings  to  the  land,  like  the  old  man  of  the  mountain  upon  the  back 
of  Sinbad,  there  must  be  a  power  in  government  to  shake  it  off, 
and  let  the  land  go  free.  It  cannot  be  that  all  the  k  ts  and  lands 
of  a  great  city  shall  be  bound  up  forever  in  irredeemable  rents  to 
the  injury  of  owners,  and  of  commerce,  without  a  remedy. 
What,  then,  is  the  purpose  of  this  act?  It  does  not  seek  to  take 
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the  groand-rent  from  its  owner  for  public  or  for  priyate  use,  bat 
simply  to  transmute  an  annual  sum  of  money  into  its  equivalent  sun^ 
of  capital,  in  order  that  the  impolitic,  perpetual  union  of  two  estates,, 
growing  from  a  single  stalk,  may  be  separated  for  the  welfare  of 
the  State.  Are  not  the  powers  of  goyemment  adequate  for  this  f 
In  thinking  and  speaking  of  the  power  of  eminent  domain,  we  are 
apt  to  be  controlled  in  our  thoughts  by  the  commonest  mode  of  its- 
exercise,  to  wit,  the  taking  of  land  for  public  use.  But  this  is  not 
its  only  form.  Domain  here  means  dominion,  and  it  is  eminent 
because  of  its  high  control.  This  high  power  or  dominion  of  the- 
State  is  not  confined  to  a  single  mode  of  exercise,  though  seldom 
seen  or  thought  of  in  others,  but  is  to  be  found  in  all  those  forma 
grouped  under  the  name  of  the  police  power  of  the  State — a  power 
exercised  for  the  welfare  of  the  people,  and  rendered  necessary  by 
the  circumstances  which  affect  the  common  good.  Hence,  lawfr 
for  the  preservation  and  promotion  of  peace,  good  order,  health,^ 
wealth,  education,  and  even  general  convenience,  are  supported 
under  the  poUce  power  of  the  State.  Under  these  laws  personal- 
rights,  rights  of  property,  and  freedom  of  action  may  be  directly 
affected,  and  men  may  be  fined,  imprisoned  and  restrained,  and  pro^ 
perty  taken,  converted  and  sold  away  from  its  owner.  The  princi* 
pie  of  such  laws  is  most  easily  perceived  and  recognized  when  men 
are  held  liable  foi  nuisances,  acts  and  negligences  affecting  the- 
health  and  safety  of  society,  when  the  marriage  contract  is  dis- 
solved, and  when  property  is  subjected  to  charges  and  sale  for 
matters  affecting  the  public  interest  and  welfare.  Beyond  thin  is  a 
wide  domain  of  general  convenience  where  the  power  is  also  exer- 
cised. Thus,  estates  held  in  joint  tenancy  and  common  may  be 
divided  among  the  tenants  even  by  conversion  and  sale,  lifen^states- 
and  remainders  may  be  separated  from  each  other,  qualified  inheri- 
tances expanded  into  absolute  fees,  and  contingent  and  exe<*iitory 
interests  extinguished.  What  greater  reason  has  the  owner  <if  an^ 
irredeemable  ground-rent,  coming  down  from  a  former  geiKM*:ition, 
to  complain  that  his  estate  is  appraised,  converted  into  capital,  and 
paid  over  to  him  in  order  to  unfetter  the  land,  than  the  owner  of  a 
life  estate  in  the  land  itself,  or  the  owner  of  a  remainder  or  n  ver- 
sion, or  of  some  contingent  or  executory  interest?  All  alike  bow 
before  the  power  of  the />aren«/>a^H6B,  exercised  for  the  good  of  all 
the  children  of  the  State. 
The  reply  that  is  made,  that  the  purpose  is  to  make  partition  i» 
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Bome  of  those  cases,  and  to  unfetter  the  estate  in  others,  states  no 
real  difference  and  makes  no  just  distinction.  In  this  case  it  is  no 
more  than  a  mere  partition  between  the  owner  of  the  land  and  the 
owner  of  the  rent.  The  union  here  is  really  more  intimate,  and  the 
shackle  upon  the  land  more  tight,  than  in  the  case  of  a  widow's 
third,  a  life  estate,  an  estate  in  common  or  joint  tenancy,  or  a  charge 
in  the  title.  Yet  these  interests  may  be  reached  by  judicial  pro* 
ceedings,  and  even  a  sale,  conversion  and  extinguishment  to  effect  a 
separation  among  the  owners.  The  right  of  survivorship  in  joint 
tenancy  existing  before  the  act  of  1812  was  held  to  be  liable  to  a 
legal  extinguishment.  Bambaugh  v.  Bambaugh^  11  S.  <&  R.  191, 
Even  special  acts  for  the  conversion  of  estates  have  been  held  to  be 
valid.  NorrU  v.  Clymer^  2  Barr,  211.  In  that  case  Chief  Justice 
GiBsoK  said:  **  But  the  constitutionality  of  the  act  stands  on  much 
safer  ground  than  a  chanceiy  power  unseparated  from  the  other 
powers  of  the  government,  and  reserved  to  the  legislature.  It  stands 
on  the  notions  of  parliamentary  power  brought  by  our  forefathers 
from  the  land  of  their  birth,  and  handed  down  to  their  descendants 
unimpaired,  in  the  apprehension  of  any  one,  by  constitutional  restric- 
tion of  ordinary  legislation.  A  list  of  nine  hundred  statutes,  in 
principle  like  the  present,  has  been  laid  before  us;  some  of  them 
enacted  at  the  instance  of  judges  of  this  court,  some  at  the  instaroe 
of  law  judges  of  the  common  pleas,  and  some  at  the  instance  of 
learned  and  eminent  lawyers,  most  of  whom  executed  trusts  under 
them  without  suspecting  that  their  authority  was  prohibited  by  the 
constitution.  It  is  not  above  the  mark  to  say  that  ten  thousand 
titles  depend  on  legislation  of  this  stamp." 

This  remedial  legislation,  as  he  calls  it,  he  further  remarks,  has 
prevailed  from  the  foundation  of  the  province  to  this  day.  After 
reciting  the  only  provisions  in  the  bill  of  rights  against  the  priva- 
tion of  property,  and  taking  it  for  public  use  without  just  com- 
pensation, he  adds,  *'  Now,  it  cannot  be  said  that  this  statute  has 
deprived  any  man  of  his  property,  or  applied  it  to  any  use  but 
his  own."  This  case  was  reaffirmed  in  Sergeant  v.  JSuhn^  2  Barr, 
393;  ICerr  v.  IRtchen^  5  Harris,  434;  Morris  v.  City  of  Bead- 
ing^ 9  id.  201,  202.  It  is  true  that  Norria  v.  Clymer  was 
slightly  impugned  by  a  divided  court  in  JSrvine^s  Appeal^  4  Harris, 
250,  Bbll  and  Gibson,  C.  J.,  dissenting.  There  it  was  held  that  a 
special  act  for  a  sale  and  conversion  was  invalid  because  the  devisees 
interested  in  the  estate  were  all  suiJuriSf  and  able  to  convey  them- 
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selves.  The  same  distmction  as  to  persons  std  jttrts  was  aftei'ward 
taken  in  Kneasf^B  Appeal^  7  Cas.  87.  Bat  it  may  well  be  that  in 
ordinary  cases,  where  owners  are  9ui  juriSy  the  law  will  not  compel 
conversion,  for  in  snch  cases  there  is  no  necessity,  or  great  purpose 
of  public  policy,  to  invoke  the  high  power  of  dominion  or  police  of 
the  State.  But  the  fact  that  owners  are  sui  juris  does  not  in  itself 
prevent  partition  or  severance  of  interests  in  a  single  thing.  Hence 
we  have  laws  for  partition,  valuation  and  sale  in  the  orphan's  court 
and  common  pleas,  and  proceedings  to  effectuate  the  same  thing  in 
equity,  whether  parties  be  of  age  or  minors,  the  purpose  being  not 
privation  of  right  but  a  separation  of  interests.  Then  what  clause 
of  the  constitution  does  the  act  for  the  extinguishment  of  ground- 
rents  violate  ?  It  does  not  deprive  the  ground-rent  owner  of  his 
property,  or  take  it  for  any  public  or  private  use.  It  merely  dis- 
solves the  relation  betwen  him  and  the  owner  of  the  land  out  of 
which  the  rent  issues,  and  gives  him  a  capital  sum  of  money  in 
Eeu  of  an  annual  sum.  Nor  do  I  hold  this  can  be  done  in  an 
ordinary  case  between  the  parties  to  the  deed,  or  the  survivor  and 
others,  or  alienees  of  both  in  their  lifetime  or  for  twenty-one  years 
afterward ;  but  only  when  by  lapse  of  time  the  contract  relation 
between  parties  long  in  their  graves  becomes  a  sabject  of  regula- 
tion, for  the  good  of  a  subsequent  generation  of  men.  I  know  it 
may  be  said  that  the  act  itself  makes  no  distinction.  This  is  true, 
but  it  does  not  follow  that  the  act  is  therefore  void.  A  law,  like  a 
-writing  between  private  parties,  must  have  effect  where  it  can 
operate.  This  is  a  question  of  power,  and  to  the  extent  of  the 
power  its  exercise  must  be  held  to  be  valid.  Though  a  deed  fail  to 
express  the  grantor's  power,  and  on  its  face  may  seem  to  transgress 
it,  yet  if  he  have  a  power  to  convey,  it  will  operate  to  that  extent. 
So,  though  this  act  may  not  operate  on  existing  parties  to  a  deed 
or  their  survivors,  or  for  twenty-one  years  afterward,  if  it  can  then 
operate  we  must  recognize  its  validity  to  the  extent  of  lawful  legis- 
lative power.  All  men  are  supposed  to  know  the  law,  and  that  its 
policy  forbids  perpetuities,  and  therefore,  though  their  deeds  may 
l)ind  themselves  and  their  immediate  successors,  they  cannot  bind 
posterity  for  all  time  to  come. 

I  think  the  law  can  be  impugned  only  on  the  ground  that  it 
impairs  the  validity  of  a  contract ;  and  to  this  extent  I  i^ree  that  it 
is  not  competent  for  the  legislature  to  sever  the  ground-rent  from 
the  land  to  which  it  is  attached  by  its  contract  relation  as  between 
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the  parties  to  the  contract  and  their  immediate  privies,  to  the  extent 
that  it  is  in  the  power  of  men  to  create  a  perpetuity,  but  no  further. 
Beyond  this,  to  carry  the  sanctity  of  a  contract  is  to  make  the  act 
of  two  individuals  raise  higher  than  the  powers  of  government  and 
the  interests  of  the  State,  and  to  dominate  both  the  power  of  the 
legislature  and  the  rights  of  the  people.  It  cannot  be  that  the  con- 
tracts  of  a  past  generation  are  beyond  the  reach  of  law  for  a  proper 
purpose,  a  purpose  not  to  destroy,  but  to  change,  to  suit  the  inter- 
ests of  the  State.  Otherwise  a  contract  would  stand  on  a  higher 
platform  than  that  of  the  people  to  change  their  form  of  govern- 
ment. A  change  of  the  State  constitution  would  effect  nothing,  for 
the  contract  standing  on  the  higher  ground  of  the  federal  constitu- 
tion would  still  claim  its  protection,  and  thus  descending  on  unborn 
generations,  would  cling  like  the  fatal  shirt  of  Nessus,  until  escheat 
or  an  earthquake  should  end  it.  I  think,  therefore,  that  the  legis- 
lature can  sever  the  rent  from  the  land  by  a  fair  valuation  and  pay- 
ment in  money  in  the  case  of  a  ground-rent  deed,  all  of  whose 
parties  are  dead  and  more  than  twenty-one  years  have  elapsed  since 
the  death  of  the  last  survivor.  But  as  these  facts  do  not  appear  in 
this  bill  and  answer,  the  judgment  should  be  reTened. 

Judgment  reversetL 
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SnofOHB,  appellant,  v.  Thoicab,  SherifE,  eta 

(48M1M.  tL) 

ButiHjmdaind  wife  ^ judgment  again&^ 

A  Judgment  in  &Tor  of  a  wife  against  her  husband,  rendered  by  defiinlt  in  • 

court  of  law,  is  val  id. 

Submission  to  obtain  the  appropriation  of  money  brouglit  into 
conrt  by  Thomas,  sheriff  of  Hinds  county.  The  opinion  states  the 
c&se* 

C.  A.  Mounts  for  appellant,  cited  Michie  v.  Plauier^s  Jiank^  1 1 
How.  1 8.  O.  S.  Potter  on  the  same  side,  cited  1  ChitU  1 M.  22 ;  Mhier  y. 
Jlfin^r,  8  Term  R.  631;  CandaU  v.  Shawy  4  id.  ««!;  Morgan  y. 
Painter^  6  id.  266;  Coney^s  Dig.,  tit.  Abatement,  E.  0,  H.  42;  Lee 
V.  Maddox^  1  Leonard,  165;  Perry  v.  Boilean^  10  S.  &  M.  210; 
Jyyman  v.  AUen^  1  Vt.  608 ;  Repp  v.  EUioty  1  Yeates,  186 ;  1  Bright, 
Husband  and  Wife,  69;  2  Saunder's  Rep.  101,(2.  e./  Stnithw.  AUen^ 
80  1^1  iss.  469;  Statute  Laws,  Penn.  996;  Ooodyear  v.  Rambeau^  13 
Penn.  Rep.  480;  47  Penn.  Rep.  807;  Tyler  on  Infancy  and  Cove^ 
ture,  728 ;  JEmereon  v.  Clayto7iy  82  III  498 ;  Rodemeyer  v.  Rodman^ 
6  Iowa,  428. 

T,  J.  Wharton^  for  appellees,  cited  1  Bl.  Com.,  marg.  p.  443 ; 
Liwy  and  wife  v.  Jarden^  88  Miss.  67 ;   Wiley  di   Co.  v.  Qray  et 
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«/.,  36  id.  510;  Allen  v.  Jtitlea  <t  Adorns^  26  id.  640;  JSell  v.  Torn- 
Ughee  H.  R.  Co.^  4  S.  d;  M.  547;  Qreen  y.  Creighton^  10  S.  &  M. 
159;  Work  v.  Harper^  24  Miss.  517;  Wall  v.  WaU^  28  id.  409; 
Plummer  v.  Plummer  et  oLy  87  id.  185;  MonderviUe  v.  Stockety  28 
id.  388;  Shirley  v.  J^eam«,  33  id.  653;  JSbrc^y  v.  OholsQUj  26  id. 
^0-   ^arre^^  v.  i<a«  <*  iJeed;  31  id.  187. 

SiMRALL,  J.  Samuel  B.  Thomas,  late  sheriff  of  Hinds  coanty, 
brought  in  the  circuit  court  of  Hinds  county,  a  sum  of  money 
raised  by  sale,  under  execution^,  of  the  property  of  S.  E.  Simmons, 
judgment  debtor,  and  submitted  to  the  court  its  appropriation. 

The  money  was  realized,  under  executions,  as  follows:  In  favor 
of  Caroline  Simmons  against  S.  E.  Simmons,  on  judgment  dated 
17th  May,  1860,  for  t}6,651.30,  in  favor  of  Andrew  Thomas; 
against  same  defendant  on  judgment  recovered  23d  November, 
1866,  for  $323.45,  in  favor  of  J.  B.  Thomas;  on  judgment  against 
the  same,  recovered  the  22d  day  of  November,  A.  D.  1866,  for 
#840.88. 

Caroline  Simmons  and  Andrew  Thomas  each  claimed  the  money. 
The  court  below  ordered  its  application  to  the  judgment  in  favor 
of  Andrew  Thomas.  The  evidence  adduced  at  the  hearing  was 
embodied  in  a  bill  of  exceptions,  and  the  case  is  brought  here  by 
the  plaintiff  in  error,  who  assigns  for  error  that  the  court  erred  in 
not  directing  the  money  to  be  paid  on  her  judgment. 

It  was  proved  that  Caroline  Simmons,  at  the  date  of  instituting 
her  suit  and  the  recovery  of  judgment,  was  the  wife  of  S.  E.  Sim- 
mons the  debtor;  that  she  owned  separate  property,  derived  from 
her  father,  D.  O.  Williams. 

The  records  of  the  two  judgments  were  also  in  evidence. 

The  point  which  has  given  us  most  trouble  is,  whether  the  judg- 
ment in  favor  of  the  wife  against  the  husband,  being  rendered  by 
default  in  a  court  of  law,  is  or  not  void. 

The  common  law  regarded  the  husband  and  wife  as  one  person; 
therefore  the  husband  could  not  give  an  estate  to  the  wife,  nor  the 
wife  to  the  husband.  Co.  Litt.,  187  b;  102  a.  So  a  husband  can- 
not contract  with  his  wife.  2  Wilson,  254.  This  is  the  doctrine 
wherever  the  strict  common  law  prevails.  In  equity,  where  the 
principle  is  otherwise,  two  centuries  ago  it  was  held  in  England 
that  a  gift  by  husband  to  wife,  without  a  trustee,  was  good  in 
'equity. 
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It  has  long  since  been  conceded  in  the  equity  courts  that  post- 
nuptial  settlements  and  contracts  may  be  upheld  without  a  trustee. 
Story  Eq.  g  1380;  4  Barb.  404;  9  Paige  Ch.  368;  2  Russ  & 
Mylne,  197. 

The  reason  why  access  was  refused  to  a  court  of  law,  to  the 
wife,  was  for  the  want  of  legal  parties,  and  also  on  reasons  of 
public  policy.  Whilst  this  was  so,  the  wife  was,  as  to  her  private 
property,  a  feme  sokj  and  could  charge  it  with  debts.  And  the 
rule  at  law  became  so  far  relaxed  that  there  might  be  transactions 
and  dealings  between  each  other  which  would  be  recognized  and 
upheld  in  equitjr.  A  husband  gave  his  note  to  his  wife  for  money 
borrowed  from  her,  and  which  she  had  as  part  of  a  former  hus- 
band's estate.  This  created  a  liability  enforceable  in  equity.  10 
Ohio,  371.  Nor  does  it  matter  from  wha(  source  the  money  comes 
to  the  wife,  if  it  was  her  separate  property.  8  P.  Wms.  877;  8 
Paige,  452;  3  Dessaussure,  168. 

Courts  of  equity  look  to  the  substance,  and  not  to  the  forms  of 
these  transactions,  and  regard  husband  and  wife  as  distinct  per- 
sons when  they  have,  as  respects  each  other,  distinct  property 
interests.     19  Yerm.  410;  24  id.  375. 

The  books  are  full  of  illustrations  of  the  doctrine  that  there  may 
be  direct  dealings  between  husband  and  wife. 

A  deed  from  the  husband  to  the  wife  is  valid  as  between  the 
parties,  and  good  as  to  strangers,  if  resting  on  a  valuable  considera- 
tion and  honest  motive.     28  Miss.  717;  24  id.  181;  25  id.  160. 

The  husband,  for  value  and  bona  fide^  indorsed  and  delivered  a 
negotiable  note  to  the  wife;  she  took  the  paper  with  the  rights  of 
any  other  indorsee.     38  Me.  68. 

If  the  note  be  payable  to  the  wife,  her  indorsement  (the  husband 
assenting)  passed  the  title.     10  Gush.  291. 

Authorities  are  abundant  that  post-nuptial  settlements  are  good 
where  a  valuable  consideration  existed,  such  as  a  bona  fide  indebt- 
ment  to  the  wife,  or  where  her  property  has  been  appropriated  by 
the  husband.     161  Vesey,  146;  6  Johns.  Ch.  57. 

A  voluntary  settlement  made  by  a  husband,  not  indebted  at  the 
time,  was  good  as  against  subsequent  creditors.     8  Wheat.  220. 

There  is  no  doubt  that  the  relation  of  debtor  and  creditor 
may  subsist  uubstantially  between  the  husband  and  wife.  It 
would  not  be  brought  in  question  by  the  learned  counsel  for 
the  defendants  in  error,   that  Mrs.   Simmons  might  well  have 
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brought  her  bill  in  chancery  against  her  husband,  and  had 
proper  relief,  taking  all  the  matters  set  up  in  her  declaration. 
True,  she  ought  to  sue  by  her  next  friend,  but  she  would  be 
the  only  party  in  interest,  nor  would  it  be  doubted  that,  if 
the  facts  warranted  it,  a  pecuniary  decree  in  personam  might 
go  against  the  husband,  to  be  enforced,  like  this  judgment,  by 
ordinary  Jieri  facias.  The  relief  rests  on  the  equity,  that  the 
husband,  by  the  transactions  had  with  his  wife  touching  her 
separate  property,  has  become  her  debtor.  The  law  is  inadequate 
on  account  of  its  system  of  pleading  and  practice  to  give  this 
relief.  Technically  the  wife  is  stib  potentate  viriy  and  has  no 
separate  adversary  status  in  its  courts  against  the  husband.  But 
the  ^^  right "  of  the  wife  subsists^  and  the  subject  at  last  is  reduced 
to  this,  that  she  has  applied  to  the  wrong  forum  to  assert  her  right. 
But  can  this  objection  be  made  against  Mrs.  Simmons  in  this  case  ? 
The  defendants  in  error  are  not  parties  or  privies  to  the  judgment 
of  Mrs.  Simmons.  It  does  not  bind  or  affect  them,  except  that  it 
18  a  debt  of  record,  with  all  the  incidents  and  advantages  of  a  judg- 
ment, and  the  record  is  conclusive  evidence  against  them  that  it  is 
a  **  judgment.'*  In  that  respect  it  proves  itself,  and  is  unimpeach^ 
able.  If  it  had  been  placed  on  record,  by  plea,  that  Mrs.  Simmi^ns 
was  under  coverture,  her  suit  would  have  abated.  Lord  Bacon 
says:  '*A  man  shall  never  assign  for  error  that  which  he  might  have 
pleaded  in  abatement,  for  it  shall  be  accounted  his  folly  to  neglect 
the  time  for  taking  that  exception."  At  common  law,  personal 
disabilities  become  subjects  of  judicial  cognizance  only  as  con- 
nected with  some  right  or  duty,  which,  by  season  of  the  disability, 
such  as  coverture,  infancy,  etc.,  the  party  is  incapable  to  asseit. 
The  mode  of  availing  of  it  varies,  as  the  party  under  disability  is 
plaintiff  or  defendant. 

The  disability  always  implies  a  right,  but  an  inability  to  assert 
it.  If  the  defendant  neglects,  by  plea  in  abatement,  to  object  the 
eoverture  of  the  plaintiff,  but  demurs  or  pleads  in  bar,  he  must  be 
taken  to  have  waived  it,  and  cannot  avail  of  it  on  writ  of  error. 
Ijymany  Admr.y  v.  AlhSy  Admr.y  7  Vermont,  509.  If  the  abatable 
matter  occurred  after  plea  to  the  merits,  it  may  be  set  up  in  a 
plea  puis  darrien  continuancey  if  interposed  at  the  earliest  moment, 
according  to  the  coarse  and  practice  oT  the  court.  But  if  the  diwi- 
bility  be  to  the  writ,  or  the  person  of  the  plaintiff,  and  it  existed  nt 
the  time  the  defendant  appeared  and  pleaded  to  the  merits,  he  will 
Vol.  v.— 00 
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thereby  wftive  all  benefit  of  such  disability,  and  is  estopped  from 
procuring  it,  or  in  any  form  taking  advantage  of  it.  Wilson  v. 
J/amiUofi^  4  Serg.  A  RawL  238.  But  these  defendants  in  error 
may  say  that,  not  being  parties  to  the  suit,  they  had  no  opportunity 
to  set  up  the  coverture  of  Mrs.  Simmons.  Neither  can  they  be  heard, 
in  a  collateral  suit  like  this,  to  put  forward  exceptions  to  the  pro- 
ceeding in  her  suit,  which  were  not  made  by  the  defendant. 

In  late  years  there  has  been  a  great  enlargement  of  the  property 
rights  and  interests  of  married  women,  in  this  and  many  of  the  other 
States. 

The  scope  of  this  legislation  has  been  to  secure  to  her  the  eotpus 
of  the  property  which  she  brought  into  the  marriage,  or  subse- 
quently acquired,  and  also  to  give  to  her  the  income  and  revenues 
of  her  separate  estate,  free  from  the  right,  use  of,  or  disposition  on 
the  part  of  the  husband. 

In  Pennsylvania,  where  this  sort  of  legislation  •  exists,  she  has 
been  permitted  to  sue  in  her  own  name,  in  respect  of  her  separate 
estate.     Goodyear  v.  Hambcmghy  13  Penn.  481. 

The  Illinois  statute  of  1861  embraces  the  same  provisions,  in 
effect,  as  respects  the  separate  property  of  married  women,  as  articles 
23  and  24  of  the  Code,  p.  335  and  336.  Perhaps  the  Illinois  statute, 
:n  describing  the  ^^ interest''  of  the  wife,  may  be  a  little  broader 
than  ours. 

In  the  case  of  Mnerson  v.  Clayton^  32  HI.  496,  the  wife  in  her 
own  name  brought  replevin  for  chattels,  her  separate  property;  her 
coverture  was  pleaded  in  abatement.  The  plea  was  held  bad,  on 
the  ground  that  the  entire  interest  in  the  property  was  in  her. 
There  was  no  necessity  to  *^  join  her  husband  in  an  action  to  recover 
it,  or  for  trespasses  upon  it.'' 

Under  a  somewhat  similar  statute  in  Pennsylvania,  in  the  case  of 
Goodyear  v.  JRambaitghy  13  Penn.  481,  the  right  of  wife  to  sue 
without  joining  the  husband,  was  also  recognized. 

Samuel  Shade  confessed  a  judgment  in  favor  of  his  wife  Elizabeth 
Shade,  for  t600.  Under  judgment,  the  land  of  Samuel  Shade  was 
sold,  and  proceeds  brought  into  court  for  distribution.  After  pay- 
ing prior  liens,  the  wife  wotild  be  entitled  to  $74,  in  her  judgment, 
if  valid.  The  law  of  that  State,  securing  the  separate  property 
interests  of  the  wife,  and  the  judgment  not  being  assailed  for  frauds 
the  residue  of  the  money  was  ordered  to  be  paid  over  on  it. 
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Subseqaent  to  this,  in  the  supreme  court  of  the  same  State, 
occurred  the  case  of  Moore^s  Appeal^  47  Penn.  Rep.  308. 

Jesse  Moore,  the  husband,  confessed  judgment  in  favor  of  hb 
wife     The  points  arose  on  motion  to  distribute  money. 

The  court  say :  '*  Here  is  a  judgment  given  by  husband,  to  secure 
tho  wife's  separate  estate.  We  are  asked,  on  a  mere  question  of 
distribution,  to  pronounce  it  void,  upon  the  legal  fiction  that  they 
are  one  person  in  law.^' 

After  reviewing  the  departures  which  had  been  made  from  this 
"  legal  unity,"  by  the  courts  of  equity,  in  giving  full  effect  to  the 
separate  property  interests  of  the  wife,  which  it  fostered  and  pro- 
tected, the  court  adds :  *^  Here  we  have  a  judgment,  regular  on  its 
face ;  Moore,  the  defendant,  wa9  9ui  juris  capable  of  giving  it, 
while  the  marriage  is  a  fact,  de  hors  the  record.''  Then  what  is 
there  in  the  legal  discretion  of  the  court  to  inquire  into  the  validity 
of  the  judgment  ?  If  marriage  is  suggested — ^there  being  no  fraud 
alleged — the  answer  is,,  the  law  protects  her  estate,  and  equity  sus- 
tains the  instrument  which  represents  it;  and  why  should  the  court 
lend  its  aid  to  overturn  the  judgment? 

The  summary  of  the  judgment  is :  The  estate,  both  in  corptts 
and  income,  is  preserved  to  the  wife.  The  claim  which,  in  this  case, 
was  merged  into  judgment,  is  due  and  owing,  so  far  as  the  record 
shows.  Equitably,  it  ought  to  be  paid.  We  do  not  feel  at  liberty, 
in  a  collateral  controversy  of  this  sort,  to  hold  the  judgment  void. 
To  do  so,  would  be  reactionary  to  the  spirit  and  scope  of  modem 
legislation  in  the  interest  of  married  women. 

The  case  last  cited,  if  accepted  as  authority,  fully  sustains  this 
view.  The  defendant  in  error,  Thomas,  could  have  shown,  if  the 
facts  would  have  maintained  it  on  the  hearing  of  the  motion,  that 
the  judgment  in  favor  of  Mrs.  Simmons  ^'  was  had,  made,  or  con- 
trived of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  intent  to 
delay,  hinder,  or  defraud  creditors  of  their  just  rights,"  etc.,  eta; 
but  there  was  no  issue  of  this  sort  made. 

If  the  judgment  had  been  successfully  assailed  on  these  grounds, 
then  the  judgment  would  have  been  utterly  void. 

Let  the  judgment  of  the  circuit  court  be  reversed,  and  judgment 
rendered  in  this  court  that  the  money  be  applied  to  the  judgment 
in  favor  of  Mrs.  Simmons. 

Judgment  reversed,  and  judgment /or  appellant. 
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GuicXy  Admr.y  appellant,  y.  Skllbbs  et  ux. 

(48  Kiss.  M.) 

In  an  action  on  a  promiaaory  note  given  for  the  purchase-money  for  the  con- 
yeyance  of  land  with  covenants  of  warranty,  evidence  of  the  grantor's  want 
of  title  is  inadmissible,  there  being  no  suggestion  of  fraud,  of  eviction,  or  of 
insolvency.    The  grantee  must  rely  upon  the  covenants  in  his  deed. 

A.  Judgment  against  an  administrator  in  the  form  that  *' plaint! Sb  have  and 
recover  from  the  defendant's  administrator*'  the  sum  adjudged,  is  sufficient, 
although  the  better  mode  would  be  to  have  added  the  words, "  to  be  levied 
of  the  goods  and  chattels  of  his  intestate,  in  his  hands  to  be  administered." 

Action  on  a  promissory  note  by  Sellers  and  wife  against  Guice, 
administrator  of  Nathaniel  Kinnison,  deceased*  The  note  was 
given  for  the  purchase-money  for  the  conveyance  of  lands,  with 
oovenants  of  general  warranty.  The  case  is  sufficiently  stated  in 
the  opinion. 

T.  Heedy  for  appellant,  cited  Ztoke  v.  Man/ordy  4  S.  &  M.  312 
Phillips  y.  JBumSy  13  S.  &  M.  31;  1  Story's  Eq.  §§  191  to  197 
Freckifiridge  v.  Mellon,  1  How.  273;  4  id.  31 ;  2  S.  &  M.  641 
JSarringer  v.  Boyd,  27  Miss.  473;  Tillinghast's  Forms,  190;  Toller 
on  Exrs.  463. 

^__  ,«_^_.  '    ___^ 

Harris  <t  Withers,  for  appellee,  cited  Winstead  v.   Davis,  40 

Miss.  785. 

SiMRALL,  J.  The  plaintiff  in  error  was  sned  on  a  promissory  note 
by  Sellers  and  wife,  and  gave  notice  that  under  the  general  issue 
testimony  would  be  offered  to  prove  that  Mrs.  Sellers  sold  and 
conveyed  her  dower,  interest  or  title  to  defendant's  intestate ;  that 
she  had  no  title  to  the  lands,  nor  any  dower,  title  or  interest,  and 
that  therefore  the  note  was  void.  The  defendant  offered  in  evi- 
dence the  deed  of  Mrs.  Sellers  (then  widow  Kinnison)  to  the 
intestate,  which  deed  contained  general  oovenants  of  warranty, 
and  proposed  to  prove  that  in  point  of  fact  Mrs.  Sellers  had  no 
title  to  the  lands  as  doweress ;  and  the  court  below  exoluded  all  the 
proposed  evidence  from  the  jury. 

And  that  is  assigned  as  one  of  the  errors  of  the  circuit  court 
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The  entire  defense  proposed  to  be  made  is  disclosed  in  the  notice 
with  the  plea.     The  evidence  offered  covers  the  same  ground. 

It  is  not  pretended  that  the  intestate,  who  purchased  from  Mrs. 
Sellers,  did  not  know  the  nature  of  her  title,  or  that  he  was  induced 
hj  her  fraudulent  misrepresentations  to  make  the  purchase. 

The  deed  offered  in  evidence  is  a  conveyance  of  all  the  right, 
title  and  interest  of  the  grantor.  For  all  that  appears,  the  grantor 
was  about  to  assert  her  claim  to  the  lands,  and  the  deed  was  accepted 
and  the  notes  made  to  quiet  the  title  of  the  vendee  in  possession, 
and  to  avoid  the  expense  and  risk  of  litigation. 

If  the  intestate  purchased  with  knowledge  of  the  vendor's  title, 
of  whatever  imperfections  and  infirmities  pertained  to  it,  he  must 
rely  on  the  covenants  of  the  deed  for  his  protection,  there  being 
no  suggestion  of  a  threatened  disturbance  of  his  possession,  nor  of 
insolvency.  Although  the  acknowledgment  of  the  deed  is  defeo- 
tive,  yet  the  deed  having  been  signed,  sealed  and  delivered 
during  her  widowhood,  whilst  she  was  sole  owner,  is  a  perfectly 
valid  conveyance. 

The  acknowledgment  imparts  no  validity  to  the  indenture,  as 
a  deed.  It  is  one  of  the  conditions  precedent  to  its  registration. 
Registration  only  gives  notice  to  subsequent  purchasers  and  creditors. 

In  Vick  V.  Percy ^  7  S.  &  M.  268,  a  bill  was  filed  to  rescind,  on 
tho  ground  of  "  fraud  in  concealment  of  the  aspect  of  the  title," 
and  "insolvency  of  the  vendor's  estate."  The  answer  denied  these 
averments.  The  court  laid  down  "  the  principle  as  fully  established, 
that  in  cases  free  from  fraud  a  purchaser  of  land  in  possession 
cannot  have  relief  in  chancery  against  his  contract  to  pay,  on  mere 
ground  of  defect  of  title,  without  previous  eviction." 

If  "  fraud  and  imposition "  be  practiced  on  the  vendee,  it  may 
be  reason  to  rescind ;  for  fraud  vitiates  everything.  Anderson  v. 
lAnfioln^  6  Howard,  284.  Defect  of  title,  without  eviction  when 
the  vendee  was  in  possession,  of  itself,  is  no  ground  to  relieve 
against  the  purchase-money.  Bumpas  v.  PkUner,  1  John.  Ch.  Rep. 
213;  Abbott  v.  AUen^  2  John.  Ch.  Rep.  519. 

Again,  in  Gilpin  v.  Smithy  11  S.  &  M.  129,  "If  the  sale  was 
not  fraudulent,  and  there  has  been  no  eviction,  the  vendee  must 
rely  on  the  covenant  in  his  deed.  The  current  of  decision  is  found 
uniform  in  our  books  of  reports,  finding  its  last  iteration  in  the 
(*.ase  of  Winstead  v.  Davis^  40  Miss.  786,  which  was  an  action  at 
law  on  the  notes  for  the  purchase  money. 
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2.  The  second  error  assigned  is  that  the  judgment  is  informal 
and  insufficient. 

It  has  been  the  doctrine  of  this  court  since  the  case  of  BreckiiV' 
ridgey  Admr.^  v.  MeUon^  admr.y  1  How.  274,  that  if  the  judgment 
is  against  the  defendant  generally,  when  it  should  be  against  him 
m  his  representative  capacity,  it  is  error.  But  in  this  case  the  judg- 
ment is  that  the  plaintiffs  have  and  recover  from  the  defendant, 
John  O.  Guice,  administrator  of  the  estate  of  N.  Einnison,  deceased, 
said  sum  of  $1,337.50. 

Guice  was  sued  as  administrator,  and  the  recovery  was  against 
him  in  that  capacity.  Execution  de  bonis  propria  could  not  ema- 
nate on  this  judgment.  It  would  have  followed  the  '*  line  of  safe 
precedent,''  and  we  would  by  no  means  encourage  a  departure  from 
it,  to  have  added,  "  To  be  levied  of  the  goods  and  chattels  of  his 
intestate,  N.  Einnison,  in  his  hands  to  be  administered,''  eta  But 
the  judgment  being  against  him  as  administrator,  necessarily  on 
such  judgment,  the  execution  must  go  out  against  bim  as  adminis- 
trator, and  be  satisfied  of  the  goods  of  his  intestate. 

Lei  the  judgment  be  qffi/rmed. 


Pbiedulkdbr,  appellant,  v.  Puoh,  Slooomb  A  Oo. 

(48K1M.111.) 

Breath  of  eoTiAr  act -^pcvrtperformarhee — meaewretif  damagee. 

In  an  action  for  damages  on  a  contract  which  plaintiff  was  prevented  from  cooi- 
pleting  through  the  fkult  of  defendant,  the  metsure  of  damages  is,  not  the 
price  agreed  to  be  paid  in  full  performance,  but  recompense  for  the  part  per- 
formed, together  with  indemnity  for  the  loss  to  plaintiff  in  respect  to  th« 
part  unperformed. 

AcnoK  on  contract.    The  opinion  states  the  case. 

Garrett  AndrewSy  Jr.^  for  appellant,  cited  Pritchard  v.  Martin^ 
27  Miss.  305-310;  Chamberlain  v.  McAUieter,  6  Davis,  Ey.  R  852; 
CaldioeU  v.  Heed^  Littell's  Select  Cases ;  Durkee  v.  MoUy  8  Barb. 
428;  Jonee  v.  Van  PaUony  3  Ind.  107;  Shannxm  v.  Comatocky  21 
Wend.  427;  Hackehaw  v.  McVrea^  24  Wend.  304-0;  Clark  v.  Mar^ 
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Hglia^  1  Denio,  817;  Wilson  y.  Martin^  id.  002;  Spencer  y.  Halstead^ 
id.  606;  Boardman  y.  KeeHer^  21  Yennoiit,  78-84,  1  Gilm.  562; 
MiUer  y.  Mariner f  Churchy  17  Oreenleaf,  61-65,  56;  Smitli's  Ijead- 
ing  Cases,  441 ;  Sedgwick  on  Damages,  219, 220,  221.  See,  also^ 
Hadley  y.  Baxendale^  9  Excheq.  341 ;  Meade  y.  RuLledge^  1 1  Texas, 
44;  4  CaL  892;  6  id.  19;  Powell  on  £y.  215.  See  also,  Chit.  PI. 
821,  326. 

WHkinsan  A  Bowman^  for  appellee. 

Sdoull,  J.  This  was  a  suit  brought  by  attachment  in  the  ci^ 
cnit  court  of  Tazoo  county  by  Pugh,  Slocomb  &  Co.,  against  Fried- 
lander,  founded  on  a  yerbal  contract,  by  which,  as  is  alleged,  Pugh, 
Slocomb  &  Co.  agreed,  as  auctioneers,  to  sell  at  auction  for  Fried* 
lander,  merchandise  to  the  yalue  of  $20,000,  for  which  they  were  to 
be  paid  5  per  cent  on  the  amount  of  the  goods,  making  the  sum  of 
$1,000;  that  they  were  ready  and  willing,  and  offered  to  perform 
their  part  of  the  contract,  but  were  preyented  by  Friedlander,  who 
declined  to  let  the  sale  be  made. 

The  attachment  was  levied  on  personal  effects,  which  were 
replevied.  There  was  also  service  of  summons  on  Friedlander.  The 
cause  was  submitted  to  a  jury  on  the  issue  of  non  aaeumpsity  who 
found  a  verdict  for  the  plaintiff  below,  and  assessed  damages,  at 
$335. 

Motion  was  made  by  Friedlander  for  a  new  trial,  which  was  over- 
ruled— exception  taken  embodying  the  testimony — and  the  case  is 
brought  here  by  writ  of  error.  The  testimony  shows  that  Fried- 
lander, proposing  to  close  his  mercantile  business  in  Yazoo  city,  and 
remove  elsewhere,  applied  to  Pugh,  Slocomb  &  Co.,  who  were  auc- 
tioneers, to  sell  out  his  entire  stock  of  merchandise,  for  which  he 
was  to  pay  a  commission  of  5  per  cent  on  the  amount  and  value  ol 
the  stock;  the  sale  was  advertised  by  posting  notice  at  several  pub- 
lic places,  offering  $20,000  worth  of  goods  for  sale,  on  the  day  named. 
Friedlander  did  not  represent  or  state  to  the  auctioneers  that  his 
stock  was  worth  that  sum  of  money,  or  any  definite  suul  The 
goods  were  to  be  sold  in  the  storehouse  of  Friedlander,  and  sale  to 
continue  from  day  to  day  until  finished.  Johnson  and  Pugh,  two 
of  plaintiffs,  contend  that  there  was  no  condition  that  Friedlander 
might  not  withdraw  his  goods  from  auction,  if  he  chose  so  to  do, 
noT  was  there  any  understanding  that  he  might  not  sell  goods  at 
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private  sale.  When  Friedlander  stopped  the  sale,  goods  to  the 
amonnt  of  between  |500  and  (650  had  been  sold. 

Friedlander  testi^ed  that  he  was  to  pay  Pugh,  Slooomb  is  Co., 
5  per  cent  on  the  amount  of  sales;  that  he  continued,  withknow^ 
ledge  of  Pugh,  Slocomb  &i  Co.,  to  sell  at  private  sale,  and  finding 
his  goods  at  auction  going  off  at  ruinous  prices  and  great  saorifioe, 
he,  for  that  reason,  stopped  the  sale,  and,  four  or  five  days  aft6f| 
his  goods  were  seized  under  the  attachment;  that  his  stock  was 
worth  between  $8,000  and  $0,000,  at  the  time  of  the  auction.  W.  C. 
Diles,  clerk  of  Friedlander,  took  inventory  of  the  stock  shortly 
before  the  sale,  which  amounted  to  $8,000  or  $9,000. 

Johnson  stated  the  additional  fact,  that  Pugh,  Slocomb  A  C04 
have  been  in  the  habit  of  permitting  parties  who  bad  goods  with 
them  for  sale  to  withdraw  them  before  sale,  and  they  did  no  ser- 
vice about  said  sale,  except  crying  the  goods,  and  keeping  a  list 
of  articles  sold.  The  sale  was  confined  to  heavy  goods,  ren^ 
nants,  etc. 

The  errors  assigned  are,  that  the  verdict  is  contrary  to  the  law 
and  evidence.  The  damages  are  excessive.  The  court  erred  in 
refusing  the  second  request  for  instructions  by  the  defendant. 

To  determine  the  question  whether  the  damages  are  excessive, 
and  whether  the  verdict  ought  to  have  been  set  aside,  and  a  new 
trial  awarded,  depends  on  the  proposition  whether  the  court  below 
erred  in  refusing  to  charge  the  jury  as  requested  by  the  plaintiff  in 
error,  and  whether  such  refusal  may  have  operated  to  his  prejudice. 
The  suit  was  ex  contrtxctu^  and  sought  compensation  in  damages  for 
a  breach  of  contract. 

The  general  rule  seems  to  be  that  for  non-performance  of  contract, 
where  the  damages  are  unliquidated,  incapable  by  arithmetical  cal- 
culation of  being  reduced  to  certainty,  the  criterion  is,  qaantwm 
meruit  or  guanMim  valebcU^  as  the  case  may  be.  The  end  of  the  law 
is  to  furnish  full  and  adequate  satisfaction  for  the  injury  sustained 
by  consequence  of  the  breach. 

The  instruction  which  was  refused  is  to  the  effect  "  that,  if  there 
was  a  certain  and  specific  contract,  and  that  the  plaintiffs  were  pre- 
vented from  fully  performing  their  part  of  it  by  the  defendant,  then 
plaintiffs  can  recover  the  value  of  services  which  they  actually  ren- 
dered, and  any  specific  damages  which  they  prove  they  actually 
sustained  by  reason  of  defendant's  refusal  to  let  them  complete  their 
contract,  and  no  more."  The  testimony  shows  that  there  had  been 
a  partial  sale  of  the  goods,  a  part  perfoi-mance  of  the  contract,  and 
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a  willingness  and  offer  to  go  on  and  fully  execute  it  by  a  sale  of  the 
entire  stock,  which  was  prevented  by  the  plaintiff  in  error. 

We  are  of  the  opinion  that  the  instruction  asked  had  a  direct 
application  lo  the  state  of  facts  before  the  jury,  and  that  it  substan- 
tially embraced  the  rule  that  ought  to  have  guided  in  assessing  the 
damages,  and  that  its  refusal  may  have  prejudiced  the  plaintiff  in 
error.  We  take  the  rule,  as  settled  by  the  better  considered  cases, 
and  resting  on  the  soundest  reasoning,  to  be  this:  When  there  has 
been  part  performance  of  the  contract,  the  just  claims  of  the  party 
employed  to  do  the  labor  or  service  are  satisfied  when  he  is  recom- 
pensed for  the  part  performed,  and  indemnified  for  his  loss  in 
respect  to  the  part  unexecuted.  By  no  means,  as  contended  for  by 
the  counsel  for  the  defendant,  is  it  a  sound  doctrine  of  law  or  of 
morals,  that  when  one  party  is  hindered  and  prevented  by  the  other 
from  a  performance  of  the  contract,  that  the  one  in  default  can  be 
fairly  held  to  compensate  in  damages,  in  all  circumstances,  to  the 
extent  of  the  price  agreed  to  be  paid  on  full  performance. 

A.  covenants  to  sell  B.  a  parcel  of  land  for  a  specific  price,  and 
executes  and  tenders  a  deed  in  compliance  with  his  agreement, 
which  B.  refuses  to  accept;  thereupon  A.  sells  and  conveys  the  land 
to  C.  for  the  same  price,  and  immediately  sues  B.  on  his  covenant. 
If  an  offer  to  perform  were  equivalent,  on  this  point  "  of  measure 
of  damages,"  to  a  performance,  then  A.  ought  to  recover  the  whole 
price  which  B.  obligates  himself  to  pay.  If  that  were  allowed,  A. 
would  realize  double  value  for  his  land. 

In  Clark  v.  Marsiglia^  1  Denio,  318,  an  artist  was  engaged  to  clean 
and  repair  paintings.  After  doing  part  of  the  work,  he  was 
instructed  by  the  employer  to  desist.  It  was  held  that  damages 
should  bo  allowed  which  would  recompense  for  the  labor  done  and 
materials  used,  and  such  further  sum  as  might,  on  legal  principles, 
be  assessed  for  the  breach.  But  the  employe  had  no  right,  after  he 
was  ordered  to  desist,  to  go  on  with  the  work,  and  thereby  make  the 
penalty  on  the  employer  greater  than  it  otherwise  would  have  been. 

In  jRickletter  v.  McCrea,  24  Wend.  314,  a  merchant  took  up  330 
tons  freight  room  of  a  ship  loading  at  Canton  for  New  York,  but 
furnished  cargo  for  only  200  tons.  After  a  failure  to  supply  the  full 
amount  of  cargo,  and  notification  to  the  master  of  inability  to  do' 
so,  other  parties  offered  freight,  but  at  less  price  ;ier  ton  In  settling 
the  measure  of  responsibility  to  the  ship-owner,  it  was  held  that  the 
merchant  was  not  liable  for  the  freight  on  the  130  tons  which  he 
Vou  V— 61 
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failed  to  put  on  the  vessel,  at  the  price  per  ton  agreed,  there  being 
no  fraud  or  imposition  in  his  conduot.  But  so  much  as  the  ship 
might  have  realized  from  other  cargo,  to  supply  the  deficit,  and 
which  was  refused,  ought  to  have  been  estimated  for  the  bcnoiit  of 
the  ship-owners. 

In  Miller  v.  Mariners*  Churchy  7  Greenl.  51-56,  the  principle  b 
very  forcibly  state<l,  thus:  If  the  party  entitled  to  the  benefit  of  the 
contract  can  protect  himself  from  loss  arising  from  a  breach,  at  a 
reasonable  expense  or  with  reasonable  exertions,  he  fails  in  hiH  duty 
if  he  omits  to  do  so,  regardless  of  the  increased  amount  of  damages 
for  which  he  may  intend  to  hold  the  other  contracting  imity. 

The  pi-inciple  is  thus  illustrated:  A  laborer  is  engaged  to  work 
for  a  month,  he  applies  to  perform,  the  hirer  declines  the  Ki*rvice. 
The  next  day  he  is  employed  by  somebody  else,  at  equal  wnixi's.  It 
is  ctTtain  that  one  day  covers  the  loss  of  time,  and  it  would  Ik*  unjust 
to  allow  him  the  entire  month's  wages  for  the  breach  of  rontract. 
Nor  would  the  result  be  materially  changed  if  employniciii  wctc  at 
hand,  at  fair  prices,  and  he  should  refuse  to  avail  of  it.  linUltoin 
V.  Mann^  2  Wend.  300;  Ilameau  v.  I'homhiU^  2'Blackf.  n>78.  On 
sale  of  commodities  to  be  delivered  infuturo^  the  extent  of  <l:iniage8 
for  non-delivery  is  the  value  of  the  commodities  at  the  tinio  of 
delivery. 

An  advantageous  contract  of  resale  made  by  the  vendiv,  trusting 
to  the  vendor's  promise  to  deliver  the  aiticle,  are  considrnitionH  not 
to  be  estimated  as  too  remote  and  contingent  to  affect  the  (fucstion 
of  damages.  Clare  v.  Maynard^  6  Adol.  <&  Cress.  510;  Walkfit  v. 
Moore^  10  Bam.  &  Cress.  416;  Shepherd  \.  Ilamp^  3  Wheat.  200. 
In  the  case  of  Masterson  v.  Mayor  of  Brooklyn^  2  Hill,  N.  V.  75, 
the  contract  was  to  deliver  a  large  quantity  of  stone.  ]\'irt  was 
delivered,  when  an  order  was  given  to  deliver  no  more.  The  New 
York  court  states  the  abstract  rule  to  be,  that  so  far  as  perfonnance 
has  been  made,  recovery  should  be  had  according  to  the  terms  of 
the  contract.  The  i)arty  ready  to  perform  should  not  siiffor  by  the 
delinquency  of  the  other  party. 

A  case  reported  in  3  Ind.  107,  the  court  commenting  on  :i  state  of 
facts  where  a  trader  had  engaged  one  Shultz  to  furnish  a  tlatboat| 
equi])ments  and  men  to  transport  produce  to  sundry  points  on  the 
lower  Mississippi,  but  after  the  boat  was  built  the  trader  declined 
to  prosecute  the  adventure — after  declaring  that  the  employe  was 
not  entitled  to  the  sum  to  be  paid  for  performancr^,  layH  down  the 
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rule  by  which  his  claim  was  to  be  measured;  that  he  o  ight  to 
recover  what  would  reasonably  make  him  whole  at  the  time  of  the 
bresich;  all  the  circumstances  of  the  case  being  considered,  perhaps 
the  principle  cannot  be  stated  in  language  more  precise  and  definite. 
Pritchard  v.  Martin^  27  Miss.  310,  was  the  case  of  an  ovei-seer  who 
had  been  turned  off  by  his  employer  before  his  term  of  service  had 
expired,  without  any  or  a  sufficient  cause.  It  was  in  evidence  after 
his  discharge  that  "  the  overseer  used  great  exertion  to  get  another 
situation — that  being  the  business  he  followed — but  could  not  get 
one,  all  being  filled  at  that  season  of  the  year." 

The  court  say  the  action  may  be  brouglit  immediately  on  the 
breach  of  the  contract  by  employer,  and  the  plaintiff  may  recover 
not  only  damages  actually  sustained  previous  to  the  commencement 
of  the  suit,  but  for  such  as  may  occur  in  consequence  of,  and  after 
breach,  and  withih  the  contemplation  of  the  contract. 

Reluctant  as  we  are  to  disturb  the  verdict  of  the  jury,  especially 
in  cases  where  the  damages  are  unliquidated,  and  incapable  of  nice 
and  accurate  ascertainment,  and  declining  to  do  so  in  those  cases 
where  substantial  justice  has  been  done  on  the  facts,  although 
erroneous  instructions  may  have  been  given  by  the  court,  yet, 
where  the  verdict  may  rest  on  an  improper  basis,  and  that  basis  Ins 
been  in  anywise  the  fault  of  the  court  in  misleading  them,  oi  u 
declining  to  give  them  correct  rules  to  guide  them,  it  is  the  duly 
of  tlie  revising  court  to  set  aside  the  verdict. 

Two  of  the  plaintiffs  below,  in  their  testimony,  say  they  were  to 
be  paid  commissions  on  the  stock  of  goods.  The  defendant, 
deposed  that,  by  the  contract,  the  commissions  were  to  be  on  the 
sales.  Shortly  before  the  auction,  the  clerk  of  Friedlander  took 
account  of  stock;  the  inventory  was  between  eight  and  nine  thou- 
sand dollars.  Private  sales,  with  the  acquiescence  of  the  defendants 
in  error,  were  continued  through  the  action.  Friedlander  says  the 
goods  were  withdrawn  from  auction  to  prevent  sacrifice.  Moreover^ 
the  defendants  in  error  sued  out  their  attachment  and  levied,  before 
making  a  demand  on  Friedlander  for  payment  of  their  claim,  or 
informing  him  of  the  amount.  The  habit  and  custom  of  tliese 
anctioneers  was  to  allow  their  customers  to  withdraw  merchandise 
left  with  them  for  sale.  It  does  not  appear  that  there  was  either 
bad  faith,  deceit  or  imposition  practiced  by  Friedlander.  No  otheT 
service  was  rendered  except  to  cry  the  goods  and  note  the  sales. 

The  jury  may  have  allowed  the  defendants  in  error  compensation 
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at  the  contract  rate,  and  as  if  there  had  been  fall  execution  of  the 
contract.  This^  as  we  have  seen,  is  not,  in  this  class  of  cases,  the 
proper  criterion.  For  the  error  of  the  circuit  court  in  refusing 
the  second  instruction  requested  by  the  plaintifE  in  error,  the  ver- 
dict and  judgment  is  set  aside,  and  a  venire  faeiaa  awarded. 

Judgment  reversed^  and  cause  remanded. 


Pabkxb,  appellant,  v.  For  and  Flobxb. 

(43M1M.  KO.) 

Deed.    lA/Bnef  vendor  of  land,    NaUee  to  eub-wndee  of  kmd. 

* 

A  recital  in  a  deed  of  land  that  the  consideration  has  been  paid,  is  only  prima 

fade  evidence  of  payment 
A  sub-vendee  taking  the  legal  title  to  land,  charged  with  a  vendor's  lien,  and 

with  notice,  accepts  the  title  cum  onere,  and  is  in  no  better  position  than  the 

original  purchaser;  and  whatever  is  enough  to  excite  attention  or  put  such 

sub-vendee  on  Inquiry  is  notice. 


Bill  in  chancery.     The  opinion  states  the  case. 


Harris  cfc  Withers^  for  appellant,  cited  2  Story's  Eq.  Jur.  §  1602; 
Leading  Cases  in  Equity,  Hare  <fc  Wallace,  vol.  2,  p.  1,  note  to 
Lenere  v.  Lenere,  p.  116;  Pendleton  v.  Grray,  2  Paige,  202;  Segou- 
ney  v.  Mann^  1  Conn.   324;  2  id.   186;  3  id.  146;  4  Cow.  717; 

1  McLean,  110,  and   cases  cited;  1  Wheat.    269;   7  Watts,  385; 

2  Green's  Ch.  143;  3  Gill.  468. 

Johnston  <k  Johnston^  for  appellees,  cited  1  Greenl.  Ev.  §§  22,  23; 
Haley  v.  Oreenleaf^  1  Wheat.  46;  4  Kent's  Com.  180;  KUcrease  v. 
Jjum  et  tix.y  36  Miss.  569. 

SiMBALL,  J.  John  Parker  exhibited  his  bill  in  the  chancery 
<50urt  against  Foy  and  Florer,  in  which  he  states  that  on  the  2d 
of  September,  1858,  he  sold  and  conveyed  to  Foy  a  certain  tract  of 
land;  that  on  the  same  day  Foy  made  and  delivered  to  liim  his 
-five  several  promissory  notes  for  $1,200,  payable  annually,  from  the 
Istof  January,  1859,  respectively.  All  of  the  notes,  except  the 
last  one,  maturing  the  1st  of  January,  1864,  have  been  paid;  that 
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on  the day  of ,  A.  D.  1865,  Foy  sold  and  conveyed  this 

land  to  Florer;  that  Florer  had  notice  that  the  note  due  l8t  of 
January,  1864,  was  unpaid,  and  was  for  part  of  the  purchase-money 
due  from  his  vendor  to  Parker.  J^o  eonfesso  was  taken  against 
Foy.  Florer  answered,  denying  notice  of  the  existence  of  the  note^ 
or  that  any  part  of  the  purchase-money  was  due  from  Foy  to 
Parker,  claiming  protection  as  an  innocent  purchaser,  for  valuable 
consideration,  without  knowledge  of  the  claim  and  equity  of 
Parker.  On  final  hearing,  on  the  pleadings  and  evidence,  a  decree 
was  rendered  against  Foy  for  the  amount  found  due  on  his  last 
installment  of  the  purchase-money  represented  by  his  note  to 
Parker,  and  the  latid  was  subjected  for  the  .8U^l  of  $600  in  favor  of 
Parker. as  against  Florer.  From  this  decree  Parker  has  appealed,, 
and  Florer  also  has  prosecuted  a  cross  appeal,  both  of  which  have 
been  submitted  to  us  as  one  case. 

It  is  insisted  in  this  court  for  Parker  that  the  decree  against 
Florer  is,  under  the  law  and  facts,  for  too  small  an  amount;  and  it 
is  insisted  for  Florer  that  there  is  no  lien  on  the  lands  in  favor  of 
Parker,  and  that  the  bill  ought,  as  to  him,  to  have  been  dismissed,, 
he  being  an  innocent  purchaser  without  notice. 

The  proposition  was  pressed  by  the  counsel  for  Florer  in  the 
ar^ment  at  the  bar,  that  inasmuch  as  the  deed  from  Parker  to 
Foy  recited  that  the  consideration  had  been  paid,  etc.,  that  such 
recital  operated  as  an  estoppel  upon  Parker.  And  in  support  of  this, 
J  Greenl.  Ev.,  §  21,  p.  23,  was  referred  to.  In  a  note  appended  to 
section  26,  page  33,  there  is  a  very  full  collection  of  American  cases^ 
*' which  treat  this  recital  in  the  deed  as  oulj  prima  facie  evidence 
of  payment''  Such  is  the  rule  in  the  New  England  States,  in  New 
York,  Pennsylvania,  Maryland,  Virginia,  Tennessee,  Kentucky  and 
South  Carolina;  North  Carolina  seems  to  be  the  only  exception.  In 
Louisiana  it  is  regulated  by  positive  law.  The  defense  of  innocent 
purchaser  is  only  complete,  by  avering  and  showing  that  the  con- 
sideration  was  valuable,  that  it  was  bona  fide  paid.  It  is  not  enough 
to  show  that  it  was  secured  to  be  paid.  Moon  v.  Mahon^  1  Ch.  Ca. 
84 ;  Day  v.  Arnold^  Hard.  310;  Hardington  v.  Nichols^  3  Atk.  304; 
Malonet/  v.  Kenman^  2  D.  <fc  W.  81 ;  3  Atk.  814. 

If  the  purchaser  had  notice  before  execution  of  the  deed,  or  pay«^ 
ment  of  the  purchase-raoney,  he  will  be  bound  by  it  Lady  Rod^ 
9nan  v.  Vandearly^  1  Ver.  179;  Jones  v.  Thomas^  3  P.  Williams^ 
24;<;   Strotttj  v.  Lord   Wimor,  3  Atk.  630. 
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lu  order  to  the  protection,  the  purchase  must  be  complete  before 
uotice  of  the  prior  equity.  To  make  it  complete,  there  must  be  on 
the  one  side  an  execution  of  the  conveyance,  and  on  the  other  a 
payment  of  the  whole  of  the  purchase-money,  and  the  protection 
will  be  denied  if  the  notice  be  given  before  the  transaction  is  com- 
plete in  either  particular.  Simnwns  v.  lilchardaofiy  2  Litt.  220; 
Nantz  V.  McPhersoriy  7  Munf.  699;  Pillow  v.  Shannon^  3  Yen  308; 
Bitah  V.  Bushy  3  Strob.  Equity,  301 ;  Barrett  v.  Nbsioorthy^  2 
Lead.  Cases  in  Equity,  90,  et  seq.  and  cases  cited. 

If  the  sub-vendee  has  notice  of  the  lien  in  favor  of  the  original 
vendor,  before  he  receives  a  deed  and  acquires  the  legal  title,  then 
the  lien  attaches  to  the  land,  and  it  may  be  subjected  to  the  pay- 
ment of  the  original  purchase- money;  subject,  however,  to  a 
«uperior  equity  in  favor  of  the  sub-vendee  to  be  reimb.ursed  the 
purchase-money  paid,  which  will  be  treated  as  a  lien  paramount  to 
the  original  vendor's  equity.  If  the  notice  is  not  received  until 
after  the  deed  has  been  executed,  then  the  land  is  only  bound  in 
the  hands  of  the  sub-vendee  for  the  amount  of  the  purchase-money 
due  from  the  sub-vendee  to  his  vendor  at  the  time  of  receipt  of  tlie 
notice.  All  payments  made  before  notice  were  innocently  made, 
and  as  to  them,  the  sub-purchaser  is  entitled  to  protection.  Pay- 
ments made  after  notice,  however,  were  paid  in  the  party's  own 
wrong,  with  knowledge  of  the  prior  outstanding  equity.  A  sub- 
vendee  taking  the  legal  title  to  land,  charged  with  a  vendor's  lien, 
and  with  notice,  accepts  the  title  cum  ojiere,  and  is  in  no  better 
position  than  the  original  purchaser,  as  against  whom  the  lien  was 
raised  or  implied.  His  condition  is  no  better  than  if  the  lien  were 
express,  and  registered  in  the  proper  office  for  recording  such  papers. 

2d.  As  to  the  character  of  the  notice,  the  principle  seems  to  be 
pretty  well  established  by  authority,  that  whatever  is  enough  to 
excite  attention  or  put  the  party  on  inquiry,  is  notice  of  everything 
to  which  the  inquiry  might  have  led.  Sufficient  information  to 
lead  to  a  fact  shall  be  deemed  sufficient  to  charge  a  party  witli 
knowledge  of  it.  Kennedy  v.  Green^  3  My.  &  K.  R.  719;  Ploughhoy^ 
1  GalL  41;  Hinde  v.  Vattier,  1  McLain,  128;  Carr  v.  Hilton^  1 
Curtis,  C.  C.  393;    Wailes  v.  Cooper^  24  Miss.  228. 

In  this  last  case  the  court  say,  "  that  if  the  title  deeds  under 
which  a  purchaser  derives  title  recite  an  encumbrance,  he  will  be 
bound  by  that  recital,  and  presumed  to  have  had  notice  of  it 
whether  he  read  it  or  not."    The  encumbrance  referred  to  was  a 
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mortgage  whieh  was  uot  recorded  at  th6^  date  of  the  purchase. 
The  court  say  in  reference  to  verbal  notice,  *^  that  a  party  may, 
perhaps,  disregard  a  mere  floating  rumor,  circulated  by  irresponsible 
persons.-  From  a  careful  examination  of  the  testimony,  we  are 
satisfied  that  Florer  had  direct  and  positive  information  that  part 
vf  thr.  purchase-money  to  Parker  was  unpaid. 

Leachmon,  who  was  the  attorney  for  Florer  to  examine  the  title, 
deposes  that  a  written  memorandum  of  the  sale  was  entered  into 
between  Parker  and  Foy,  at  which  time  from  $300  to  $500  was 
paid  by  Foy.  About  two  6r  three  weeks  afterward  the  deed  was 
executed.  Leachman,  before  the  deed  was-  executed,  asked  Foy  if 
he  had  paid  off  the  purchase-money  for  the  lands.  Foy  replied  he 
still  owed  five  or  six  hundred  dollars,  which  he  had  arranged 
with  Parker,  or  would  pay  out  of  the  money  coming  from  Florer. 
Witness  thinks  Florer  was  present.  Whitaker  swears  that  Florer 
admitte(>  that  he  had  notice  from  Foy  that  there  was  a  balance  of 
$600  due  Parker,  and  that  this  notice  came  to  him  before  he  paid 
for  the  land.  The  notice  to  Florer  was  sufficient  to  put  him  on 
inquiry.  There  could  have  been  no  difficulty  in  applying  to  the 
right  person  and  being  correctly  informed  of  the  amount  of  the 
vendor's  lien.  He  does  not  appear  to  have  taken  any  pains  to 
obtain  correct  and  reliable  knowledge.  After  this  information,  be 
paid  the  residue  of  his  purchase-money  to  Foy.  He  failed  even 
to  see  to  it  that  the  $600  which  he  was  informed  was  due  to  Parker 
was  retained  or  applied  as  a  credit  on  Parker's  claim.  He  may 
have  been  misled  and  deceived  by  Foy,  who  said  he  would  provide 
for  what  was  due  to  Parker.  But  from  the  moment  he  had  such 
iiifo'iTnation  as  would  put  a  man  of  ordinary  prudence  and  care  on 
investigation  —  information  not  derived  from  vague  and  loose 
***  rnmor,"  but  from  persons  connnected  with  the  transaction  —  he  is 
chargeable  with  knowledge  of  the  truth  to  which  he  could  have 
attained.  That  truth  would  have  been  that  the  last  installment  of 
$1,200  Was  still  unpaid  to  Parker.  In  these  circumstances  the  lien 
of  the  vendor  attached  to  the  land  to  the  extent  of  the  unpaid 
purchase-money  owing  from  him  to  Foy. 

But  inasmuch  as  the  record  does  not  show  the  exact  amount  due 
at  the  time  he  had  notice,  and  as  the  true  balance  may,  with 
reasonable  certainty,  be  ascertained,  we  reverse  the  decree,  and 
remand,  with  instructions  to'  the  court  below  to  ascertain  what 
amount  wa^  paid  to  Foy  by  Florer  at  the  date  of  his  purchase  and 
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before  notice  of  the  claim  of  Parker,  and  to  dedact  tllat  sum  from 
the  whole  amount  of  the  sum  to  be  paid  by  Florer  to  Foy,  and  for 
such  balance  decree  against  Florer  and  the  land,  eta 


Makoum,  Administrator,  appellant,  v.  Bauu 


PrcmitMry noU,    (kntfederalemtmey.    Prineipal  and ogenL    A^igf. 

A.  executed  his  promissGiy  note  to  B.,  in  1861,  payable  in  finited  Slatos  cur 
rency.  In  1802,  A.  gave  B.  certain  claims,  also  payable  in  United  States  cur- 
rency, for  collection,  directing  him  *'  to  exercise  lii&  discretion  as  to  procedure 
to  be  taken  in  enforcing  collection."  B.  accepted  payment  of  tbe  claims  in 
Confederate  currency.  In  an  action  against  A.,  on  the  note,  brougiit  in  1868^ 
by  the  administrator  of  B.,  heid,  that  the  AiU  amount  of  the  collected  daims 
in  United  States  currency,  was  a  valid  set-off. 

AdiON  on  a  promissory  note,  of  which  the  following  is  a  copy: 

**  (91,600.)  **  MsMFms,  Tbnn.,  March  28, 1861. 

One  day  after  date  I  promise  to  pay  to  the  order  of  W.  8.  Ball,  ilfleon  hun- 
dred dollars,  value  received,  at  one  per  cent  per  month  interest 

"  (Signed,)  «*  D.  ML  BALL." 

Defendant  pleaded  usury  and  payment,  and  gave  notice  of  set-ofl^ 
consisting  of  notes,  drafts,  etc.,  of  defendant,  left  with  plaintiflTs 
intestate  for  collection,  amounting  in  the  aggregate  to  (2,100.67, 
submitting  with  the  notice  a  "bill  of  particulars,''  setting  forth  a 
full  description  of  each  claim,  against  whom,  date  of  collection,  etc. 
Plaintiff,  by  replication,  remitted  the  excess  of  interest  and  joined 
issue  on  the  plea  of  payment.  The  cause  was  tried  at  the  May 
term  of  tbe  Yazoo  circuit  court,  1868. 

Plaintiff  having  read  to  the  jury  the  note  sued  on,  rested  his 
case ;  when  defendant  proved  that  through  his  agent,  W.  A. 
Edmunds,  brother-in-law  to  W.  S.  Ball  and  D.  M.  Ball,  as  well  as 
to  plaintiff,  he  placed  in  the  hands  of  plaintifiPs  intestate,  in  1861-2, 
a  large  amount  of  claims  for  collection;  that  W.  S.  BalU  tho  intes- 
tate, was  to  "  exercise  his  discretion  as  to  procedure  to  be  taken  in 
enforcing  collection;''  that  the  proceeds  of  collectioas  Ww'^  be 
first  applied  to  the  payment  of  a  debt  due  from  defendant  to  W* 
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S.  Ball ;  the  surplus,  if  any,  to  be  held  subject  to  the  order  of 
defendant. 

By  the  debtors  themselves,  defendant  proved  the  payment  in 
1868,  of  these  claims  by  them  in  Confederate  currency,  to  plaintiff's 
intestate,  to  amount  of  $2,100.67,  and  the  surrender  to  the  makerx 
of  the  notes  and  drafts  therefor.  The  plaintiff  then  proved  by 
Mrs.  Mangum,  wife  of  plaintiff,  formerly  wife  of  plaintiff's  intestate, 
that  in  December,  1865,  or  January,  1866,  defendant  offered  to  pay 
her  the  note  sued  on  in  "  greenbacks,''  saying  it  was  the  only  debt 
he  owed,  and  not  claiming  set-off,  nor  in  any  way  alluding  to  the 
said  claims  and  collections.  This  offer  to  pay  was  confirmed  by  a 
brother  of  Mrs.  Mangum. 

It  appeared  that  no  instructions  were  given,  nor  was  anything 
said  as  to  currency  in  which  the  claims  were  to  be  collected;  that 
defendant  lived  in  Kentucky,  and  plaintiff's  intestate,  lived  a  part 
of  the  time  in  Tennessee,  part  of  the  time  in  Mississippi,  and 
awhile  in  Alabama ;  that  intercourse  between  the  brothers  was  inter- 
rupted by  the  war,  and  that  during  that  time  there  was  no  other 
than  Confederate  currency  in  general  use  within  the  Confederate 
States.  The  court  instructed  the  jury,  at  the  request  of  the  respec* 
live  parties,  as  follows,  to  wit: 

For  the  plaintiff,     . 

1st.  Unless  the  jury  believe  from  the  evidence  that  the  note  sued 
on  was  paid,  they  must  find  for  the  plaintiff,  the  amount  of  said 
note. 

2d.  The  burden  of  proof  is  on  the  defendant  to  satisfy  the  jury 
by  the  evidence  that  the  note  sued  on  is  paid,  and  unless  the  jury 
are  so  satisfied,  they  must  find  for  the  plaintiff,  the  amount  sued 
for. 

dd.  If  defendant  placed  in  the  hands  of  W.  S.  Ball  sundry  claims 
for  collection,  as  his  agent,  and  gave  no  instructions  as  to  the  kind 
of  currency  in  which  to  collect,  and  knew  at  the  time  that  Confede- 
rate money  was  the  general  or  only  money  then  paying  debts  in 
the  vicinity  of  the  debtors,  and  said  Ball  collected  the  claims  in 
said  currency  in  good  faith,  and  that  he  was  instructed  to  hold  the 
money  when  collected  subject  to  the  order  of  said  defendant,  and 
did  so  hold  the  money,  and  it  was  lost  or  perished  without  any 
fault  or  neglect  of  his,  then  the  jury  will  find  for  plaintiff. 

4th.  If  defendant  requested  W.  8.  Ball  to  collect  the  claims  minj- 
tioncd,  as  his  agent,  and  contemplated  the  collection  in  Confederate 
Vou  V— 62 
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currency,  and  they  were  so  collected  for  him,  then  W,  S.  Ball  wm 
not  liable  therefor,  if  he  ased  the  money,  beyond  its  real  val=oe,  in 
payment  of  the  debt  sued  on. 

For  defendant, 

Ist.  If  the  jury  believe  from  the  evidence  that  the  defendants 
placed  in  the  hands  of  W.  S.  Ball,  in  his  lifetime,  sundry  claims 
for  collection,  and  he  did  collect  them  and  failed  to  pay  the  amount 
thus  collected  over  to  defendant,  his  estate  is  properly  chai*geabie 
with  the  amount,  and  it  must  be  allowed  as  a  set-off  to  the  Aote 
sued  on. 

2d.  The  plaintiff  is  entitled  to  no  abatement  for  the  value  of 
Confederate  money;  provided,  the  jury  believe  his  intestate  received' 
it  at  par  in  payment  of  notes  and  drafts  collected  by  him  without 
instruction  from  defendant  to  do  so. 

Thereupon  the  jury  found  a  verdict  for  defendant  for  $97.94. 
The  plaintiff  moved  for  a  new  trial,  which,  being  overruled,  he 
excepted,  and  brought  this  writ  of  error. 

JBucbon  <k  Nye^  for  appellant,  cited  2  S.  <fe  M.  638;  7  id.  24;  8  id. 
324;  id.  643;  12  id.  604;  I  How.  19;  29  Miss.  17;  38  Miss.  348 
35  id.  506;  McLaughlin  v.  Simpaoriy  3  S.  &  P.,  Ala.  85;  2  Par- 
sons on  Cont.  465-467;  Livermore  on  Agency,  28;  4  Tcnn.  177; 
4  Esp.  144;  Cowp.  479;  1  Campb.  N.  P.  52.{;  7  East.  38;  1  T.  R. 
22;  1  Parsons  on  Cont  54,  65,  56;  11  Wend.  477;  3  P.  Williams, 
279;  4  Queen's  B.  235;  Story  on  Agency,  §[  265;  also,  2  Parsons  on 
Cont.  465-468;  Craig  v.  Sta^  of  Missouri^  4  Pet.  410;  7  How. 
340;  7  id.  cited  above;  40  Miss.  530;  14  How.  S.  C.  R.  38;  20 
Curtis  24;  Overall  v.  WrigJU,  2  Caldwell  Tenn.  3;  id.  20;  id.  295; 
id.  419;  id.  468,  472;  3  Head,  297-723;  6  Bing.  174;  10  id.  110; 
Orchard  v.  Hughes.  I  Wallace  S.  C.  li.;  Livermore  on  Agency,  148, 
149;  1  Cowp.  479;  5  Days,  556;  2  T.  R.  188;  2  Kent's  Com.,  8th 
ed.  802;  1  Cushman,  248;  2  Kent's  Com.,  7th  ed.,  809,  2d  paragraph; 
see  Williams  y.  The  SCate^  12  S.  <fe  M.  58;  1  Nott  &  McCord,  9; 
12  Wend.  547;  2  Leach,  1036;  2  Com.  Law,  269. 

Miles  it  Eppersoriy  for  appellee. 

Tabbell,  J.  (after  stating  the  facts.)  The  following  cansos  are 
assigned  for  error: 

1st.  The  verdict  of  the  jury  was  contrary  to  the  evidence  and 
the  law. 
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2d.  The  court  erred  in  granting  the  instructions  asked  for  defend- 
ant. 

3d.  The  verdict  of  the  jury  was  excessive,  and  for  any  balance 
against  plaintiff  is  illegal  and  unjust. 

4th.  The  set-off  of  defendant  should  not  have  been  allowed,  or 
if  allowed,  only  for  the  value  of  Confederate  notes. 

6th.  The  allowance  by  the  jury  of  Confederate  money  at  its 
fiominal  amount,  both  by  way  of  payment  of  the  note  sued  on  by 
plaintiff,  and  for  a  balance  after  such  alleged  payment  at  its  nomi- 
nal amount,  was  erroneous,  illegal  and  unjust. 

Lengthy,  earnest  and  ably  written  arguments,  which  we  have 
carefully  examined,  have  been  submitted  on  both  sides,  wherein  the 
various  questions  involved  are  forcibly  discussed.  From  these 
arguments,  from  the  evidence  contained  in  the  bill  of  exceptions, 
and  from  the  instructions  of  the  court  to  the  jury,  we  are  led  to 
believe  there  was  no  relevant  point  untouched  before  the  court  and 
jury. 

The  case  presents  interesting  questions,  which  have  enlisted  the 
liveliest  attention  of  counsel.  To  the  parties,  the  case  is  of  courae 
important,  from  the  amount  involved. 

In  our  view,  the  solution  of  this  case  is  found  in  the  terms  of  the 
note  sued  on,  and  of  the  claims  collected,  and  in  the  entire  absence 
of  instructions  to  the  agent.  7  WaL  447  ;  7  Hill,  128;  5  id.  399; 
<61  Barb.  90;  36  id.  349.  We  might,  therefore,  dispose  of  this 
oause  in  a  few  lines,  but  our  duty  would  hardly  be  performed  with- 
out at  least  a  brief  elucidation  of  our  views  of  the  questions  pre- 
sented. 

Was  the  verdict  contrary  to  the  evidence  ?    We  think  not. 

The  witnesses  were  few  in  number,  and  their  testimony  brief.  As 
they  were  unimpeached,  we  presume  they  were  unimpeachable. 
Their  testimony  was  brief,  uncontradicted,  and,  we  pi*esume,  unques- 
tionably truthful. 

Mr.  Edmunds,  the  brother-in-law  of  both  the  parties  to  this  suit, 
and  to  the  intestate  state  :  *'  My  present  recollection  and  distinct 
impression  is,  that  it  was  mutually  agreed  or  understood  between 
the  two  Balls,  as  fast  as  any  collections  could  be  made  on  said 
claims,  such  collections  were  to  be  applied  to  the  payment  of 
a  certain  indebtedness  of  D.  M.  Ball  to  W.  S.  Ball,  for  money 
loaned  by  W.  S.  Ball  to  D.  M.  Ball,  ♦  ♦  »  ♦  any  residue  of 
collections  in  hands  of  W.  S.  Ball,  after  the  payment  of  D.  M.  Ball'i 
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indebtedneBS  to  W.  S.  Ball,  were  subject  to  D.  M.  Ball's  order  or 
direction.  Nothing  was  said  or  agreed  as  to  land  of  currency  to 
be  taken  in  payment  of  said  claims.  I  think  W.  S.  Ball  was  to 
exercise  his  discretion  as  to  procedure  to  be  taken  in  enforcing  col- 
lection of  said  claims.'' 

Mrs.  Mangum,  wife  of  plaintiff,  and  formerly  of  plaintiff's  tntes* 
tate,  testified  that  in  an  interview  with  her  in  December,  1865,  or 
January,  1866,  defendant  said  ^^  nothing  to  her  about  these  claims; 
did  not  mention  them  to  her;  neither  did  he  speak  of  W  S.  BaU 
having  collected  any  money  for  him."  She  further  said:  **I  know 
W.  S.  Ball  would  not  have  received  Confederate  money  in  payment 
Nof  the  defendant's  note  now  in  suit;  said  note  was  giVen  by -defend- 
ant to  W*  S.  Ball  for  bon*owed  money;  the  money  that  defendant 
received  was  in  United  States  currency,  and  at  that  time  considered 
equivalent  to  gold." 

By  the  debtors  themselves,  defendant  proved  the  collection,  by 
plaintiff's  intestate,  of  $2,100.67,  and  the  surrender  to  them  of 
the  evidences  of  their  indebtedness  to  defendant  in  1863.  Pay* 
ments  made  in  Confederate  notes.  As  to  the  testimony  that  defend- 
ant  offered  to  pay  the  note  sued  on  to  Mrs.  Mangum,  in  '^  greenbacks," 
this  offer  being  declined,  bound  no  one.  It  miglit  have  been  made 
in  ignorance  of  facts,  or  of  his  legal  rights,  or  from  some  unexplained 
motive  justifiable  in  itself.  Not  being  accepted,  his  rights  were 
unimpaired,  subject  to  the  opinion  of  the  jury  as  to  the  effect  of  the 
offer  in  view  of  the  evidence  before  them.  The  judgment  of  the 
jury  is  indicated  by  their  verdict. 

It  is  uncontradicted  that,  out  of  the  first  collections,  the  note  sued 
on  was  to  be  paid.  The  jury  gave  effect  to  that  understanding.  It 
is  equally  uncontradicted  that  the  surplus  of  collections,  after  pay- 
ing the  note  sued  on,  was  to  be  held  by  plaintiff's  intestate,  subj[ect 
to  the  order  of  defendant.  At  the  trial,  the  note  and  interest  sued 
on  amounted  to  about  t2,600,  while  the  claims  collected,  with 
interest,  amounted  to  about  $3,000 — showing  a  balance  due  defend- 
ant of  about  $400  in  round  numbers.  The  verdict  being  for  $97.94 
ordy^  it  is  evident  the  jury  took  into  favorable  consideration  some 
of  the  facts  or  arguments  suggested. 

We  are  unable  to  discover  any  conflict  of  evidence,  even;  and 
clearly  that  the  verdict  was  not  against  the  pre|K>nderance  of  the 
testimony,  but  that  it  was  in  strict  conformity  to  undbputed  facta 
on  both  sides. 
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On  the  f acts,  therefore,  we  see  no  occasion  to  interfere  with  the 
verdict  of  the  jury,  unless  because  the  defendant  was  entitled  to  a 
larger  judgment.  This  case  is  one,  however,  wherein  the  judgment 
of  the  jury  ought  not  to  be  lightly  disturbed.  Losses  growing  out 
of  the  war,  as  in  this  case,  involve  equities  within  the  peculiat 
province  of  the  jury  to  adjust.  That  they  have  done  it,  in  thit 
instance,  in  strict  conformity  to  the  facts  proved,  and  with  due 
regard  for  the  plaintiiTs  rights,  it  is  due  them  to  say. 

Was  the  verdict  against  the  law  of  the  case  ?  That  defendant, 
in  1861  or  1862,  placed  in  the  hands  of  plaintiff's  intestate,  for  col- 
lection, a  large  amount  of  notes  and  drafts,  by  their  terms  payable 
in  United  States  currency;  that  in  May,  1863,  he  collected  these 
demands  to  the  amount  of  (2,100.67,  in  Confederate  currency,  sur- 
rendering the  notes  and  drafts  to  the  makers  and  drawers  thereof; 
and  that  he  had  no  instructions  as  to  currency,  we  suppose  to  be 
undeniable  facts.  The  witness,  Edmunds,  states  that  "  W.  S.  Ball 
was  to  exercise  his  discretion  as  to  procedure  to  be  taken  in  enforc- 
ing collection  of  said  claims."  The  juiy  evidently  considered  this 
*•  discretion  as  to  procedure''  to  apply  to  the  mode  and  manner  of 
*'  enforcing  collection,"  rather  than  to  the  currency  to  be  received 
in  payment;  in  which  they  wci-e  evidently  right.  For  the  purposes 
of  these  collections,  W.  S.  Ball  was  constituted  a  limited,  special 
agent  for  the  performance  of  this  particular  duty.  His  power, 
authority  and  discretion  were  prescribed  by  the  papers  placed  in 
his  hands.  These  papcra  called  for  United  States  currency.  Unau- 
thorized by  his  principal,  he  had  no  right  to  surrender  these 
claims,  except  on  payment  according  to  their  terms.  In  accepting 
property,  or  Confederate  currency  as  money,  in  discharge  of  these 
debts,  he  voluntarily  assumed  to  respond  to  his  principal  for  the  full 
amount.  As  to  any  presiunption  of  authority,  or  instructions,  to 
receive  Confederate  currency,  arising  out  of  the  condition  of  the 
country,  as  it  is  in  accordance  with  both  law  and  fact,  the  verdict 
of  the  jury  may  be  accepted  as  final,  this  point  being  embraced 
for  their  consideration  in  the  instructions  of  the  court. 

If  the  plaintiff's  intestate  was  an  attomey-at-law,  which  does 
not  affirmatively  appear  by  the  record,  the  decisions  are  numerous 
and  uniform  in  this  State,  that  if  he  received  these  claims  for  col- 
lection, under  a  general  retainer  only,  he  had  no  right  to  receive  in 
p.iyment  other  than  lawful  currency.  Whenever  an  attorney  dis* 
obeys  the  lawful  instructions  of  his  client,  and  a  loss  ensues,  the 
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attorney  is  responsible  for  the  damages  occasioned  by  the  loss. 
6  Mass.  57;  Keller  y.  ScoU,  2  S.  &  M.  81;  id.  514;  17  id.  24;  10  id» 
86;  0  id.  249;  11  Johns.  464. 

A  slicriff,  who  in  some  degree  stands  in  the  relation  of  agent  to 
the  p.arty  for  whom  he  collects  money,  has  no  right  to  receive 
dcproci Sited  paper  money  on  execution  in  his  hands. 

Held  to  be  not  a  satisfaction  nor  payment.  5  How.  246;  2  S.  <!b 
M.  514. 

If,  as  we  sappose,  plaintiff's  intestate  was  a  special  agent  for  the 
collection  of  these  claims  only,  the  law  is  equally  well  settled.  If 
he  chose  to  accept  property  or  Confederate  currency  to  the  amount 
of  his  note  against  defendant,  it  was  altogether  for  his  own  con- 
sideration, and  not  a  matter  of  any  concern  to  defendant.  ik*yond 
that,  it  was  his  duty  to  confonn  to  his  instructions  or  his  orders. 
Any  material  deviation  from  those  instructions  rendered  the  agent 
liable.  Story  on  Con.,  §  369,  and  cases;  24  Vt.  85;  8  Cow.  198; 
Paley  on  Agency;  Story  on  Agency;  Pareons'  Con.;  Addison's 
Con. 

He  was  not  a  general  agent  —  nor  a  general  collecting  agent^ 
such  as  is  known  in  the  larger  commercial  States  uiid  cities,  with 
general  powers,  authority  and  discretion,  but  a  special  agent, 
limited  by  the  teinns  of  the  notes  and  drafts  he  was  employed  to 
collect.  Wardy.  Smithy  7  Wall.  447,  and  cases;  13  Wend.  105;  7 
Hill,  128;  5  id.  396;  Story  on  Promissory  Notes,  §  115,  and  cases. 

This  author  (§  115)  says,  of  the  payee  of  a  note:  ^' He  is  also 
entitled  to  have  it  paid  in  the  very  money  or  currency  in  which  it 
is  made  payable,  and  its  value  at  the  time  of  payment;  and  he  is 
not  bound  to  accept  payment  in  any  other  manner.  Thus,  for 
example,  he  is  entitled  ordinarily  to  demand  payment  in  gold  and 
silver  at  its  current  value,  or  the  standard  value  in  the  country 
where  it  is  paid  or  payable ;  and  he  is  not  bound  to  receive  it  in 
bank  notes  or  in  any  other  paper  currency."  Of  course  he  would 
now  be  bound  to  accept  legal  tender  notes  under  the  law  of  con- 
gress. "  If  the  holder  be  a  mere  agent,  he  has  no  right  to  accept 
payment  in  gold,  in  lieu  of  money,  unless,  specially  authorized  so  to 
do."     Story  on  Promissory  Notes,  p.  389-400,  and  cases. 

In  Ward  v.  Smithy  7  Wallace,  447,  the  court  held  "that  the 
power  of  a  collecting  agent  by  the  general  law  is  limited  to  receiv- 
ing for  the  debt  of  his  principal  that  which  the  law  declares  to  be 
a  legal  tender,"  eta     In  18  John.  366,  citinji:  1  Com.  on  Con.  240, 
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the  coart  say:  *^  An  i|^ent  constituted  for  a  particular  purpose,  and 
under  a  limited  and  circumBcribed  authority,  cannot  bind  the  prin- 
cipal by  any  act  in  which  he  exceeds  his  authority."  Vide^  also,  51 
Barb.  90;  40  id.  648;  81  id.  196;  8  Ohio  State,  1;  8  Wend.  494;  2 
Kott  &  McCord,  489;  3  East,  251 ;  11  Johns.  464;  18  id.  863 ;  7  id. 
i;i2;  21  Wend.  610;  4  Vt.  47 ;  Brayton  Vt.  24;  19  Pickering,  65; 
2  Hill,  190;  8  Wend.  494.  The  release  of  these  claims  by  the  agent 
on  their  payment  in  Confederate  currency,  accepted  by  him  as 
money,  renders  him  amenable  to  his  principal  in  an  action  for  money 
had  and  received,  and  these  claims  are,  therefore,  the  subject  of  set- 
off. 51  Barb.  90;  11  Johns.  464;  4  Vt.  47;  Brayton,  24;  Cliit.  PI. 
851,  and  cases;  7  Johns.  132;  19  Pick.  55;  Story  on  Agency,  etc. 
Counsel  strenuously  insist  that  defendant  must  resort  to  a  special 
action  for  violation  of  instructions,  negligence  or  fraud.  It  is  true, 
most  of  the  cases  put  by  the  writers  on  agency  and  contracts,  from 
the  facts  of  each,  require  a  special  action,  but  in  this  instance 
assumpsit  for  money  had  and  received  is  the  proper  remedy.  This 
form  of  action  is  as  well  defined,  if  not  as  old,  as  the  common  law 
itself.  Beginning  with  the  celebrated  note  of  Mr.  Day,  to  the  case 
of  Marriott  v.  Hampton^  2  Esp.  546,  wherein  he  gives  a  collection 
of  cases  on  the  subject  of  money  had  and  received,  the  line  of 
demarkntion  has  been  clear  and  well  defined  to  the  present  time. 
Vide  8  Cow.  198;  2  Burr,  1005;  1  Doug.  138;  5  Burr.  2589;  8 
Bibb.  378;  11  Mass.  494;  4  Pick.  60-71;  11  Johns.  464;  6  Cow. 
183;  5  Cow.  473;  16  Hall's  Superior  Court,  453;  5  Wend.  207;  16 
Mass.  483;  12  id.  78;  6  Pick.  384;  7  id.  214;  id.  220;  4  id.  59;  6 
Mass.  182;  1  Johns.  Ca.  205;  11  Johns.  460;  12  id.  276;  4  Day, 
175;  17  Mass.  575;  id.  400,  etc.  Where  an  attorney  or  agent  has 
discharged  a  debt  due  to  his  principal,  etc.,  an  action  for  money  had 
and  received  will  lie.  11  Johns.  464.  And  property  received  as 
money  will  support  this  action  the  same  as  if  money  itself  had  been 
received.  7  Cow.  662.  If  one  dispose  of  a  note  belonging  to  another, 
he  is  liable  to  the  owner  in  an  action  for  money  had  and  received. 
4  Vt.  47.  If  an  agent  entrusted  with  property  to  sell  for  money 
dispose  of  it,  he  is  liable  :i\  this  form  of  action,  whether  the  sale  be 
for  money  or  not.  Brayton,  24.  The  same  doctrine  is  found  in  Ch. 
PI. ;  Story  on  Agency,  etc.  There  is  no  eWdence  in  this  case  to 
show,  or  that  tends  to  show,  that  defendant  has  ratified  the  acts  of 
plaintiff's  intestate  ab  his  agent  in  the  collection  of  these  claims,  bal 
the  roverse. 
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It  is  in  proof  that  these  brothers  met  but  onoe  daring  the  war; 
that  in  the  interview  between  defendant  and  Mrs.  Mangum,  at  the 
honse  of  her  brother,  in  December,  1855,  or  January,  1806,  the  sub- 
ject of  these  collections  was  not  referred  to,  directly  or  remotely. 
The  only  fact  relied  on  by  plaintiff  in  error  to  show  ratification,  is 
the  presentation  of  these  claims  as  a  set-off  in  this  suit  So  far  from 
sustaining  the  point  made,  it  seems  to  us  a  repudiation  of  the  acts 
of  the  agent,  and  a  demand  upon  him,  or  his  estate,  to  account  for 
those  claims  or  the  proceeds  in  lawful  currrency*  Story  on  Agency, 
§  255,  and  cases  cited;  40  Barb.  N.  T.  648-654;  2  Mass.  106;  8 
Wend.  394;  17  Vt.  470. 

A  statement  made  by  Mrs.  Mangum,  in  her  testimony,  to  the  effect 
that  she  knew  W.  S.  Ball  would  not  have  accepted  Confederate  cur- 
rency in  payment  of  the  note  sued  on,  for  the  reason  that  it  was 
payable  in  gold  or  its  equivalent,  is  one  which  should  not  be  over- 
looked. It  shows  that  the  attention  of  plaintiff's  intestate  was 
directed  to  this  subject  of  currency.  If  he  would  not  accept  Con* 
federate  currency  in  payment  of  his  own  note,  why  should  he  ask 
his  principal,  for  whom  he  was  collecting,  to  accept  it  ?  There  is 
an  old  and  familiar  sentiment  of  the  books,  not  inappropriate,  that 
a  man  should  at  least  observe  as  much  care  of  another's  property, 
of  which  he  is  only  the  voluntary  and  unpaid  bailee,  even  as  of  hi? 
own.  There  is  also  another  of  a  still  higher  dignity,  that  the  engage- 
ment of  a  mandatary  partakes  of  a  trust,  in  the  execution  of  which  a 
strict  fidelity  is  required.  And  again,  the  doctrine  of  the  books  as 
to  deposits  or  bailments,  also  without  recompense,  is  this:  ^'If  a 
direction  accompanies  the  deposit,  it  must  be  complied  with  strictly, 
and  any  deviation  from  the  instructions  will  render  the  bailee 
liable." 

The  learned  Story  says:  "The  primary  obligation  of  an  agent, 
whose  authority  is  limited  by  instructions,  is  to  adhere  faithfully 
to  those  instructions;  for  if  he  unnecessarily  exceed  his  commission 
or.  risk  his  princpal's  effects  without  authority,  he  renders  himself 
responsible  to  the  principal  for  the  consequence  of  his  act.  If  loss 
ensues,  it  furnishes  no  defense  to  him  that  he  intended  the  benefit 
of  his  principal  The  rule,  that  agents  are  responsible  for  damages 
arising  from  breach  of  orders,  negligence  or  incompetence,  admits 
of  few  or  no  exceptions  in  regard  to  agents  who  receive  hire  or 
reward  for  their  service.  Yet,  independently  of  this  consideration, 
the  coufideueo  induced  by  undertaking  any  service  for  another  is  s 
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fiuDicient  legal  consideration  *^o  create  a  duty  in  the  actual  perform- 
ance of  it.  Therefore,  a  gratuitous  or  voluntary  agent,  though  the 
degree  of  his  responsibility  is  greatly  inferior  to  that  of  a  hired 
agent,  is  yet  bound  to  exert  such  a  portion  of  activity  and  care  as 
mav  reasonably  satisfy  the  trust  reposed  in  him.  If,  therefore,  a 
man  does  not  choose  to  act  upon  the  confidence  appearing  in  the 
courae  of  the  transaction  to  be  reposed  in  him,  he  should  reject  it 
as  soon  as  proposed." 

This  statement  of  Mrs.  M.  also  shows  that  the  attention  of  plain- 
tifPs  intestate  being  directed  to  the  subject  of  the  currency,  while 
he  would  exact  gold  or  its  equivalent  in  payment  of  his  own  debts, 
he  was  willing  to  accept  a  depreciated  currency,  depending  upon 
the  chance  of  war,  in  payment  of  claims  held  by  him  in  a  fidu- 
ciary capacity,  as  the  'agent  of  the  one  of  whom  he  proposed  to 
exact  gold. 

This  evidence,  no  doubt,  justly  had  its  influence  with  the  jury, 
so  far  as  it  detracts  from  those  equities  claimed  for  plaintifiTs  intes- 
tate, and  which  jurors  will  always  enteitain  in  adjusting  cases  of 
this  kind.  It  is  no  answer  to  say  that  his  orders  were  absolutely 
to  collect,  and  that  he  was  without  instructions  as  to  curi-ency. 
Tlie  fact,  nevertheless,  stands  out  undeniably  that  his  mind  was 
directed  to  this  matter,  and  that  on  his  own  debts  he  would  not 
accept  the  depreciated  currency  of  the  Confederacy. 

As  to  the  suggestion  of  counsel,  that  the  plaintiffs  intestate  was 
perhaps  an  agent  without  recompense,  the  point  was  not  raised  in 
the  court  below,  and  if  it  had  been,  there  is  nothing  in  it.  In  the 
absence  of  any  understanding  between  the  parties,  the  law  supplies 
their  neglect  by  implication,  and  plaintiff's  intestate  is  an  agent  for 
hire,  so  far  as  the  issues  of  this  suit  are  concerned.  25  Com.  Law 
Rep.  208;  2  Blackstone's  Com.  443;  1  Parsons  on  Con.  — ;  Addi- 
son on  Con.  §  3,  p.  48;  15  Conn.  62;  28  Vt.  401;  4  Conn.  524 ;  Ch. 
onCon.  §§  11,  12-14. 

Taken  altogether,  we  think  the  instructions  presented  this  whole 

case  to  the  jury,  .who  evidently  had  all  the  questions  not  only 

fairly  before  them  but  under  consideration.     By  their  verdict  they 

have  rendered  as  even  and  impartial  injustice  as  is  possible  in  cases 

of  this  character. 

Judgment  uffinhed^ 


Vou  v.— <JJ 


498  MISSISSIPPI, 


Gilliam  t.  Chanoellor  &  Murray. 


GiLUAMy  appellant,  v.  Chakosllob  A  Mubrat,  Bzts. 

(48MiM.  487.) 

Tl^    Mamag&-»eUUmerU.    Jurisdidskm,    Ademption. 

A  hoBband  died  leading  an  nnsatisfled  ante-nuptial  contract  in  laTor  of  hb  wife,, 
and  a  will  declaring  it  to  be  his  wish  that  his  executors  should  **  see  that  hi* 
contracts  are  fulfiiled,  and  that  his  wife  have  a  dowry  "  of  a  specified  amount 
The  wife  filed  a  bill  in  chancery  to  recover  upon  the  marriage  contract;  also 
a  petition  in  the  probate  court  to  recover  the  legacy.    Held  (1)  that  the  court 
of  chancery  had  Jurisdiction  to  enjoin  her  iVom  the  further  prosecution  of 
the  suit  in  the  probate  court,  and  (2)  that  parol  evidence  of  the  situation  of 
the  testator,  the  condition,  character,  etc.,  of  his  property,  was  admissible  to^ 
ascertain  his  intention  to  adeem,  the  will  not  being  explicit  on  this  pointy 
and,  if  such  intention  should  be  established,  to  ascertain  whether  the  legacy 
should  be  taken  as  a  satisfaction  in  full  or  pro  tanio. 

Bill  in  chancery.  In  March,  1864,  Littlebury  Gilliam  and  Mary 
A.  Dennis  entered  into  a  contract  of  marriage  stipulating  that  both 
parties  should  pat  certain  funds  into  a  partnership,  and  in  case  lie 
should  die  before  her,  and  a  division  of  the  joint  property  should 
not  amount  to  five  thousand  dollars,  the  balance  should  be  made  up- 
from  his  estate.  In  consideration  of  this  agreement  she,  on  her 
part,  renounced  all  claim  to  dower,  child's  part,  year's  allowance, 
etc.,  to  which  she  might  be  entitled  under  the  statutes  of  MississippL 
The  marriage  was  consummated;  and  in  the  latter  part  of  the  same 
year  (1864)  he  died,  leaving  a  will  in  which  he  declared  it  to 
be  his  wish  "  that  J.  S.  Chancellor  and  B.  Murray,  administer  his 
estate,  and  pay  all  of  his  just  debts  and  see  that  his  contracts  are 
fulfilled,  and  that  his  wife,  Mary  Ann  Gilliam,  have  a  dowry  of  five 
thousand  dollars  in  currency."  In  April,  1865,  Mrs.  Gilliam  filed 
this  bill  in  chancery  to  recover  the  five  thousand  dollars  jointure 
upon  the  marriage  contract.  She  also  filed  her  petition  in  the  pro- 
bate court  to  recover  the  legacy.  The  executors  in  their  answer 
to  the  bill  alleged  that  the  legacy  was  in  satisfaction  of  the  mar> 
riage  contract,  and  prayed  that  the  complainant  be  enjoined  from 
prosecuting  her  suit  in  probate.  The  court  decreed  that  tl^e  com- 
plainant recover  five  thousand  dollars  in  United  States  currency,  witH 
interest  from  the  time  of  th^  testator's  death,  and  that  the  com* 
plainant  be  restrained  perpetually   from   further  prosecuting  her 
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suit  in  probate  for   the  recovery  of   the    legacy.      OomplainaDi 
appealed. 

C,  D,  it  J.  D.  Jfbntaine,  for  appellant,  argued  that  the  oonrt  of 
chancery  had  no  jurisdiction  of  the  proceedings  testamentary,  and 
cited  BUmton  v.  Ktng^  2  How.  866;  Powell  et  al.  v.  Bumes^  85^ 
MiHS.   615-16;    Carmichael  v.  Brawder,  3  How.  262;   Phipps  v* 
ProhaJte  Judge^  6  id.  68;  Bailiff  y,  Bavis^  38  Miss.  107;   1  Free- 
man's Ch.  R.  136;  Chilton's  Probate  Law  and  Practice,  8;    Vertner 
and  Wife  v.  MeMurran^  admr.  1  Freeman's  Ch.  R.  149 ;   Ghreen  \^ 
Creightotiy  10  S.  &  M.  169;  also,  Hamherlin  v.  Terry ^  7  How.  147;. 
J(mQ8  et  nx.  v.  Irmn^s  exrs.  28  Miss.  364;  2  McCord's  Ch.  R.  26;  7 
How.  143 ;  2  id.  806 ;  Story's  Eq.  PL  4  ed.  p.  9,  §  30;  Brown  v.  Bank  of 
Mississippi,  31  Miss.  464;  2  Rob.  Proc.  300,  citing  1  .Johns.  CL  R. 
428;  id.  297;  1  H.  A  M.   18;  4  id.  473;  3  Rand.   78;  Leigh,  6;  4 
Conn.  727;  2  Paige,  609;  4  Johns.  679;  Mitford's  PI.,  3d  ed.,  p. 
100;  also  Smede's  Dig.   121;  Bemey  v.   Turner,  Walker's  R.  489; 
Teer  v.  Moorer^  1  Bailey's  Ch.  R.  62;  2  U.  S.  Eq.  Dig.,  pp.  146  and 
147,  §§  206,  207-209,  210,  211,   212-214,  216,  21^-220,  221-226; 
UnderhiU  \,  Van  Courtlant^  Paige's  Ch.  R.  46,  46;  2  Johns.  Ch^ 
R  339;  Henderson  y.  MitcheU,  1  Bailey's  Ch.  R.  p.  113;  Cable  v. 
Martin,  1  How.  668;  Davis  v.  Boberts,  1  S.  &  M.  Ch.  R.  643;  XtV 
ingston  v.  Livingston,  4  Johns.  Ch.  R.  287 ;   Osgood  v.  Broton,  I 
Freeman's  Ch.  R.  392;  Rev.  Code,  p.  464,  art.  118.     The  legacy 
was  not  in  satisfaction  of  the  marriage  settlement;  Foublanque's 
Equity  (Lausatt's  ed.),  pp.  671-676,  note  c;  Prob.  Court  Law  and 
Pract.  (Chilton)  182;  1  Green  Ch.  R  p.  1;  6  Cow.  368;  8  id.  246; 
Toller  onExrs.  337, 338;  2  Lomaxon  Exrs.  117-178, 179;  3  Murdock^ 
98 ;  4  Wend.  443 ;  12  id.  67-362 ;  Tuck.  Com.,  book  2,  p.  446 ;  12  Mass. 
891 ;  2  Hill,  667 ;  1  Devereaux  Eq.  108;  6  Rand.  176.     On  the  subject 
of  parol  evidence,  counsel  refer  to  the  following  authorities :  Redfield 
on  the  Law  of  Wills,  640,  §  2;  Bovey,  Biuihanan,  40  Miss.  768;  1 
Johns.  Ch.  R.  233;  4  Mo.  760;  Fowler  v.  Fowler,  3  P.  Williams; 
Fh/  V.  Porter,  1  Md.  R.  300-310;  FkUon  v.  Benton,  2  Hill,  N.  Y. 
676;  Toller  on  Exrs.  838-366;  Matthews  on  Presumptive  Ev.  107- 
118;  Chsny's  Case  1  P.  Williams,  409,  note  1 ;  1  Redfield  on  Wills^ 
640,  641,  note  6;  3  Greenl.  Ev.,  ^366,  p.  338;  3  Cow.  and  Hill's; 
Phillips  on  Ev.  1384,  1386,  1386,  1387;  4  Kent,  9th  ed.  639,  640. 
As  to  the  legal  definition  of  the  word  currency,  see  Bouvier's  Law 
Die.  358;  Constitution  tJ.  S.,  ^  10,  art.  1,  construed  in   Craig  y^ 
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iytcUc  of  Missouri,  4  Peters,  116;  and  especially  Mitchell  y»  Ilewitt^ 
6  S.  &  M.  361,  and  authorities  cited  ia  the  opinion  and  in  Peters' 
brief;  and  40  Miss.,  supra. 

J.  A.  Grecju  on  same  side,  cited  2  How.  822;  id.  850;  3  i<L 
262-258;  4  id;  458;  7  id.  143-162-201-310;  and  Freeman's  Chancery 
Reports,  501;  2  Redfield  on  Wills,  216,  et  seq.;  2  Roper,  40;  2  P. 
Williams,  613 ;  1  Vesey,  298;  2  id.  463;  Story's  Equity,  1 101,  et  seq.; 
2  Roper,  1050;  3  Vesey,  616;  1  P.  Williams,  408 ;  2  Story's  Equity, 
1122;  1  Vesey,  519;  Williams  on  Executors,  806;  1  Vesey,  534; 
8  id.  516;  6  id.  309;  16  id.  609;  2  Redfield,  543  ;  3  P.  Williams, 
813;  18  Vesey,  152;  1  Johns.  Ch.  R.  233;  5  Vesey,  85;  Story's 
Equity,  1114;  1  Greenl.  296;  Love  v.  Buchanan^  40  Miss.  766;  see 
Wagram's  Rules,  1  Redf.  602 ;  1  id.  438,  439. 

Reuben  Davis,  for  the  appellees,  on  the  matter  of  jurisdiction, 
cited  Fowler  v.  McCarthy,  27  Miss.  616;  Mitford's  Ch.  PL  36; 
also  1  How.  R.  658;  4  Johns.  Ch.  R.  455;  1  Bailey's  Eq.  Rep.  187; 
Mitford's  PL  100-135-173;  1  Vernon,  69;  1  Eden,  190;  2  Johns. 
Ch.  R.  369 ;  id.  463 ;  1  Vernon,  446 ;  4  Johns.  Ch.  R.  290 ;  1  Mo- 
Cord's  Ch.  242;  Walker's  R.  307;  1  How.  658;  TreUiwny  v.  WUr 
Hams,  2  Vernon  Ch.  483.  On  the  question  of  parol  evidence,  coun- 
sel cited  Mr  parte  Pye  Duport,  18  Vesey,  153;  Gresley's  Eq.  Ev. 
363  ;  id.  367,  note  t;  1  Vesey,  108;  3  B.  C.  C.  62;  2  Vesey  Jr.  465; 
Roberts  on  Wills,  453-455;  27  Miss.  630;  Roberts  on  Wills,  442- 
461-466-471;  6  Vesey,  Jr.  42;  1  id.  266-267;  Roper  on  Lega- 
cies, by  White,  vol.  2,  ch.  185;  id.,  ch.  105  to  108;  2  Story  Eq. 
§  1102  to  1112;  Roberts  on  Wills,  420  to  420;  1  P.  Williams,  323; 
J.  C.  225;  2  Vernon  Ch.  558;  3  Atk.  419;  2  Vesey,  Jr.  409;  3  P. 
Williams,  227;  2  Vesey,  Jr.  464;  2  Roper  on  Legacies,  ch.  18-64, 
p.  96;  Roberts  on  Wills,  437  to  442,  428  ;  2  Story  Eq.,  §  1106,  and 
1102  to  1112;  Paige  Ch.  R.  611;  see  also,  2  Vesey,  Jr.  463;  3 
i(L  516,  628-9;  2  Story  Eq.  §  1109  to  1120;  Gresley's  Eq.  Ev. 
210,  note  6;  Maddock  R.  360;  6  Vesey,  85;  Hifichcliffe  t. 
Ilinchdiffe,  3  id.  516;  Pole  v.  Lord  Sumtners,  6  id«  309;  also 
Gresley's  Eq.  Ev.  213;  2  Russ.  &  M.  260-300. 

Ji  A.  Orr,  on  the  same  side.    * 

SiMBALL,  J.  Three  important  points  are  made  by  counsel:  Flnt| 
whether*  as  claimed  for  the  plaintiff  in  error,  the  jurisdiction  of  thi 
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probate  court  over  the  bequest  to  Mr.  Gilliam  is  exclusive.  S^ecoiul^ 
is  the  legacy  a  satisfaction  or  performance  of  the  ante-nuptiul 
settlement,  so  as  to  put  Mrs.  Gilliam  to  her  election.  Thiiil,  has  sho 
lost  the  beneiit  of  the  marriage  settlement  because  the  instniinent 
is  unstamped. 

1st.  The  argument  is,  that  Mrs.  Gilliam  had  instituted  a  proceed* 
ing  in  the  probate  court,  against  the  executors,  to  secure  the  legacy 
of  (5,000;  a  tribunal  which  had,  to  the  exclusion  of  the  chancery 
court,  jurisdiction  to  order  its  payment,  and  it  was  therefore  an 
usurpation  in  the  chancery  court  to  stay  that  suit  by  injunction^ 
and  to  withdraw  from  it,  to  itself,  the  subject-matter  in  dispute. 

It  was  declared  in  Blanton  v.  JbRng^  2  How.  850,  and  Carmichaet 
V.  Brown^  3  How.  252,  followed  by  a  long  train  of  subsequent  adju- 
dications, that  the  jurisdiction  conferred  by  the  constitution  on  the 
probate  court  was  exclusive;  so  exclusive  that  the  chancery  court 
was  ousted  of  cognizance  over  a  large  class  of  subjects  which  there* 
tofore  belonged  to  it. 

From  1832  to  1860,  our  books  are  full  of  cases  attempting  to 
define  the  boundary  which  separated  the  two  courts.  In  truth,  no 
subject  has  so  much  perplexed  and  embarrassed  the  appellate  court 
as  this.  The  chancery  had  unquestionably  the  cognizance  of  the 
rights  of  Mrs.  Gilliam  under  the  marriage  contract,  <ind  would 
draw  to  itself  all  collateral  subjects  necessary  and  proper  to  be 
considered  in  order  to  a  full,  complete  and  final  adjudication  of 
those  rights.  If,  therefore,  it  was,  as  contended  by  the  executors, 
that  the  legacy  was,  an  ademption  of  the  portion  provided  by  the 
ante-nuptial  settlement,  it  would  not  be  possible  to  settle  the  claims 
of  Mrs.  Gilliam  under  the  settlement,  without  also  ascertaining  the 
extent  to  which,  if  at  all,  these  would  be  modified  or  affected  by 
the  will.  It  would  be  altogether  proper,  in  this  aspect  of  the  case, 
to  stay  the  proceedings  in  the  probate  couit  until  the  points  were 
canvassed  in  the  chancery  suit.  Mrs.  Gilliam  insisted  that  she  was 
entitled  to  the  benefit  of  both  legacy  and  marriage  settlement. 
The  executors,  on  the  contrary,  assert  that  the  former  was  in  prr* 
formance  or  satisfaction  of  the  latter.  Tlie  powers  and  jurisdiction 
of  the  chancery  court  wei-e  broader,  more  pliant,  and  flexible  in 
its  modes  of  redress,  fully  competent  in  one  litigation  to  adjudicate 
finally  in  respect  to  both  the  settlement  and  bequest,  and  could, 
therefore,  well  assume,  as  it  lid,  entire  cognizance  over  the  sub* 
jecis. 


502  MISSISSIPPI, 


Oilliam  v.  Chancellor  &  Murray. 


2d.  Is  Mrs.  Gilliam  entitled  to  the  marriage  contract  and  the 
legacy  ?  Is  the  one  an  ademption  in  fall  or  pro  tanto  of  the  other? 
The  general  presumption  is  against  double  portions.  When  the 
object  appears  to  be  to  make  a  provision,  and  that  object  has  been 
effected  in  one  instrument,  it  should  not  be  suspected  that  a  like 
provision,  in  a  second  instrument,  was  intended  as  a  repetition  of 
tlie  first.  If  the  benefit  to  the  donee  be  different  in  species,  the 
presumption  of  satisfaction  will  not  arise.  Powell  on  Devises,  433, 
note  4.  It  may  be  rebutted  by  the  acts  and  declarations  of  the 
testator.  2  Story  Eq.,  §  1102.  To  make  this  presumption  arise, 
the  thing  substituted  should  not  be  less  beneficial,  either  in  amount, 
certainty  of  time  of  enjoyment,  or  value,  than  the  thing  due  or 
contracted  .for.  1  Vesey,  521.  In  cases  of  sntiAfactiony  the  pre- 
sumption will  not  hold,  when  the  thing  is  less  valuable  than  the 
thing  contracted  for,  since  satisfaction  implies  the  doing  of  some- 
thing equivalent,  and  the  presumption  is  much  weakened  when  the 
thing  substituted  is  not  equivalent  to  the  thing  contracted  for.  If 
the  thing  done  can  be  considered  as  a  part  performance  of  the 
thing  contracted  for,  it  shall  be  so  taken. 

In  Litchman  v.  Earl  of  Carlisle^  3  P.  Williams,  211,  there  waa 
n  covenant  to  settle  lands  of  a  certain  value;  a  subsequent  purchase 
of  lands  of  a  smaller  value,  which  were  at  the  covenantor's  death 
undisposed  of,  and  which  went  by  descent  to  the  covenantee,  shall 
be  intended  as  a  part  peformance,  as  it  may  be  presumed  he 
intended  to  purchase  more  lands  afterward,  and  settle  the  whole 
according  to  the  covenant. 

In  Blanch/  v.  Widmore,  1  P.  Williams,  423,  the  agreement  was, 
if  B.,  the  intended  wife,  should  survive  A.,  her  intended  husband, 
A.  should  leave  B.  £620,  and  A.  accordingly  covenanted  with  B.'s 
trustees  that  his  executors,  within  three  months  after  his  decease, 
«hould  pay  B.  £620,  if  she  should  survive  him.  A.  died  intestate, 
upon  which  B.,  the  wife,  by  the  statute  of  distribution,  became 
t3ntitled  to  a  moiety  of  the  personal  estate,  which  was  much  more 
than  the  £620. 

The  lord  chancellor  said  he  would  not  take  this  covenant  as 
broken ;  the  agreement  was  to  leave  the  widow  £620;  she  gets,  as 
distributee,  much  more  than  that,  which  shall  be  accounted  as 
-satisfaction  of,  and  including  in  it,  her  demand,  by  vinue  of  the 
covenant. 

In  Wilcox  v.  Wilcox,  2  Ver.  638,  a  father  covenanted  to  settle 
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an  estate  of  £100  per  annnm,  on  his  eldest  son,  and  left  lands  of 
the  value  of  £100  per  annum,  to  descend  upon  his  son.  This 
was  held  to  be  a  satisfaction  of  the  covenant  to  make  the  settle- 
ment. 

GoldsmitUv.  Goldsmidt,  1  Swann,  216,  was  very  carefully  con- 
*udcred.  By  articles  of  agreement  made  in  contemplation  of  mar- 
riage, Abraham  Ooldsmidt  covenanted  that,  in  case  he  should  die 
In  the  lifetime  of  his  wife,  his  executors  or  administrators,  should, 
within  three  months  next  after  his  decease,  pay  to  Martha  Gold- 
smidt,  her  executors,  etc.,  £3,000.  The  will  authorized  the  execu- 
tors to  divide  the  property,  of  all  kinds  and  descriptions,  in  such 
ways,  shares  and  proportions  as  to  them  should  appear  right. 
The  executors  never  made  division,  and  it  was  agreed  that  the 
estate  fell  for  its  disposition  under  the  statute  of  distributions. 

The  master  of  the  rolls  declared  the  rule  to  be  settled  that  the 
distributive  share  of  the  widow,  in  case  of  absolute  intestacy,  is 
considered  as  performance  of  a  covenant  by  which  the  husband 
had  undertaken  that  she  should  receive  a  fixed  sum  at  his  death, 
provided  that  her  share  is  equal  to  that  sum.  The  question  is  at 
rest.  These  marriage  settlements  do  not  stand  on  the  footing  of 
ordinary  debts.  During  the  life  of  the  husband  there  is  no  breach 
of  the  covenant — no  debt.  The  case  reposes  on  the  ground  that 
the  widow  has  received,  under  the  statute,  what  was  stipulated  to 
be  paid  her  in  the  articles.  It  is  a  question  of  performance  if  the 
distributive  portion  equals  or  exceeds  the  amount  secured  to  h<»r 
by  the  articles.  In  cases  of  tenacy,  the  question  is  one,  nakedly, 
of  intention,  on  the  part  of  the  testator,  that  the  legacy  shall  be 
in  lieu  or  satisfaction  of  the  covenant.  The  rule  was  said  by  the 
equity  judge  in  this  case  to  have  been  established  for  a  hundred 
fears.  Subsequent  to  this,  Lord  Eldon,  in  Outhshore  v.  ChcUiey 
10  Yesey,  Jr.,  went  into  the  cases,  and  considered  the  principle  as 
;>ut  at  rest  by  the  authorities. 

In  a  late  case,  reported  in  6  Mylne  A  Craig,  29,  Lord  Cotten- 
fiAH  said  all  the  decisions  upon  questions  of  double  portions  depend 
on  the  declared  or  presumed  intentions  of  the  donor.  The  pi-e- 
sumption  in  equity  is  against  double  portions,  because  it  is  not 
thought  probable,  when  the  object  appears  to  be  to  make  a  ])ro- 
vision,  and  that  object  has  been  effected  by  one  instrument,  that 
the  repetition  of  it  in  another  should  be  intended  as  an  addition  to 
the  first.     It  was  also  held  in  this  case  that  the  fact  of  wlict}»er  the 
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tiTOvIsion  of  the  will  was  a  performance  or  satisfaction  of  an  ante- 
04'dcnt  covenant  to  provide  a  portion,  or  whether  it  was  a  gift| 
might  be  proved  by  internal  evidence  famished  by  the  will. 

In  Uoyd  v.  Harvey^  2  Rns.  A  Mylne,  310  (13  £ng.<;h.  51),  it 
was  ruled  by  the  master  of  the  rolls  that  parol  testimony  (which 
in  that  case  were  the  declarations  of  the  testator  in  his  last  illness) 
was  admissible  for  the  purpose  of  showing  whether  the  legacy  was 
the  bestowment  of  a  gift  or  the  adoption  of  the  covenant. 

Sir  James  Wiqram,  vice-chancellor,  an  equity  judge  of  great 
learning,  and  accustomed  to  much  study  and  investigation,  in  forn^ 
ing  his  judgment  in  Kirk  v.  Eddowes^  3  Hare,  609,  on  a  review  of 
the  cascK,  came  to  the  conclusion  that  parol  evidence  was  to  be 
received,  not  for  the  purpose  of  affecting  the  will  or  its  construc- 
tion in  any  sense,  but  to  establish  an  independent  fact  whether  the 
one  |)onion  was  in  jsubstitution  of  another.  If  the  provisions  were 
made  by  neparate  instruments,  parol  evidence  was  not  admissible 
upon  niiy  question  of  the  construction  of  either,  or  to  sliow  that 
the  instruineiits  were  made  for  any  other  or  different  purpose  from 
that  expressed  in  the  writing.  If  admissible  to  prove  an  udeinptioUy 
it  is  to  be  received  also  on  the  other  side.  The  testimony  is  not 
admitted  on  either  side  for  the  puq)08e  of  proving,  in  the  iirat 
instance,  with  what  intent  either  writing  was  made,  but  only  to 
ascertain  whether  the  presumption  which  the  law  has  raised  be 
well  or  ill  founded. 

Mr.  Uoper,  in  his  valuable  treatise  on  Legacies,  1  Rop.  346,  409, 
thus  sums  up  the  result  of  the  cases:  ^'The  law  may  be  considered 
as  settled  that  declarations  made  by  the  testator,  to  any  person,  at 
any  time,  whether  as  part  of  the  transaction  or  not,  are  admissible 
in  evidence  on  the  question  of  ademption.^' 

In  HuU  v.  Ilill^  1  D.  &  Walk.  94-111-133,  Sir  Edward  Suonsy, 
chancellor,  made  a  most  elaborate  review  of  this  subject.  The 
cases  examined  by  him  were  attempted  to  be  chissiiied  by  Mr. 
Uedlield  thus:  ^^  1st.  When  the  legacy  \&  claimed  to  have  been 
adeemed  by  the  father,  or  one  standing  loco  parentis^  parol  evi- 
dence may  be  received  in  aid  of  the  construction  to  the  same  extent 
as  in  other  cases.  2d.  Where  the  ]>n*8umption  of  law  is  according 
to  the  natural  import  of  the  words  of  the  will,  to  receive  parol 
evidence  were  to  contradict  the  wilL  But  where  the  presumption  is 
contrary  to  the  primary  and  more  obvious  language  of  the  iiistru- 
ment,  such  evidence  may  be  let  in.     3d.  Where  the  legacy  is  last 


OCTOBER  TERM,  1870.  5()5 

Gilliam  v.  Cliancellor  &  Murray 


in  order  of  time,  and  the  presumption  is  that  it  shall  be  construed 
or  held  as  satisfaction  of  an  existing  debt  or  a  stipulated  portion, 
it  seems  more  difficult  tc  idmit  parol  evidence.  Hence,  in  most 
eases  of  this  character,  the  parol  testimony  has  been  rejected." 
The  case  before  us  falls  within  this  last  classification. 

The  doctrine  of  ademption,  as  set  out  in  the  English  authorities, 
have  been  fully  sanctioned  by  the  American  courts.  Paine  v.  Por- 
sans^  14  Pick.  320;  Clark  v.  Jetton^  5  Sneed,  220;  Rogers  v.  Drench^ 
10  Ga.  320.  In  Rogers  v.  J*¥enc/iy  parol  evidence  was  admitted  on 
the  iH>int  of  the  intention  to  adeenu 

Tlie  investigation  we  have  made  into  the  subject,  both  of  the 
ademption  and  parol  evidence,  to  establish  or  remove  the  presump- 
tion of  that  intent,  have  impressed  us  with  the  painful  vacillation 
and  uncertainty  which  have  marked  the  course  of  the  decisions. 
With  many  jurists,  it  has  been  regretted  that  the  doctrine  of  satis- 
faction, performance  or  ademption  has  been  pushed  so  far,  and  the 
tonf  of  the  modem  cases  is  to  accept  it  as  a  rule  of  equity,  because 
it  has  been  sanctioned  by  a  weight  of  authority  which  no  court 
would  feel  at  liberty  to  disregard. 

We  do  not  feel  called  upon  in  this  case  to  express  any  opinion  on 
the  extent  to  which  the  rule  may  go,  for  the  admission  of  evidence 
extrinsic  the  will,  on  the  point  of  the  intention  to  adeem.  It  seems 
to  be  agreed  in  all  the  cases,  that  if  the  will  itself  is  explicit,  either 
the  one  way  or  the  other,  there  is  no  room  for  the  admission  of  the 
extrinsic  evidence. 

At  last,  like  most  others  arising  on  last  wills  and  testaments,  the 
pnq>ose  is  to  arrive  at  what  the  testator  really  meant  and  intended. 
If  the  will  itself  fairly  expresses  the  testamentary  mind,  there  is  no 
reason  to  go  outside  the  instrument  to  get  foi*eign  aid. 

On  questions  of  interpretation,  it  is  always  competent  by  parol 
to  prove  the  sitnation  of  the  testator,  the  conc;ition,  character,  etc., 
of  his  property,  etc.,  so  that  the  court,  as  nearly  as  may  be,  may 
realize  the  surroundings  of  the  testator,  his  relations  to  the  subject 
with  which  he  is  den  ling,  and  thereby  be  the  better  qualified  to 
reach  his  meaning  and  purposes  through  the  language  employed  in 
his  will  to  express  them.  The  testimony  shows  this  state  of  affairs 
at  the  date  of  the  will.  Gilliam  had  unshaken  faith  in  the  success 
of  the  Confederate  cause,  and  confidence  in  the  ultimate  value  of 
its  currency.  In  his  business  he  had  accumulated  about  125,000  of 
ibis  currency,  which  was  then  on  hand.  He  doubtless  believed  that 
Vol.  V— 64 
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profit  wonld  be  made  out  of  the  crop  of  1864,  the  first  year  of  his 
marriage,  and  therefore  from  this  source  the  $5,000  which  in  all 
events  he  was  to  pay  his  wife  for  her  jointure  would  come.  The 
profits  which  he  anticipated  at  his  marriage  would  flow  from  a  long 
series  of  yoara  of  successful  planting,  and  which  were  to  be  di¥ided 
between  himself  and  wife  for  the  benefit  of  their  respective  chil- 
dren, was  about  being  brought  to  an  end  by  impending  death.  He 
knew  in  the  then  condition  of  the  country  (the  war  flagrant)  that 
agriculture  made  no  substantial  moneyed  returns.  Thus  regarding 
his  relation  to  his  property  and  family,  he  says  in  his  will,  to  ids 
executors:  "  To  see  that  his  contracts  are  fulfilled,  and  that  his 
wife,  Mary  Ann  Gilliam,  have  a  dowry  of  five  thousand  dollars  in 
currency."  We  understand  the  testator  as  directing  this  payment 
in  lieu  of  the  sum  to  be  paid  her,  for  her  portion  or  dowry,  under 
the  marriage  articles.  What  was  secured  to  the  wife  by  these  arti- 
cles was  in  the  stead  of  dowry  and  share  of  personalty;  what  a 
widow  could  take  by  law  in  spite  of  any  will  the  husband  might 
make.  In  the  testator's  mind  the  term  dowry  comprehended  this. 
What  the  testator  meant,  then,  was  that  his  executors  should  pay 
his  widow  what  he  had  contracted  to  give  her,  at  his  decease,  for 
her  dowry  in  his  estate.  This  provision  was  meant  to  be  in  per- 
formance or  satisfaction  of  the  marriage  contract. 

It  would  follow,  then,  that  Mrs.  Gilliam  is  not  entitled  to  the 
benefit  of  both  the  marriage  settlement  and  the  legacy;  and  that 
the  latter  would  be  pro  tanto  a  satisfaction  of  the  former.  We 
say  pro  tantOy  because  we  are  satisfied  that  this  legacy  was  con- 
templated by  the  testator  to  have  been  paid  in  Confederate  money. 
If  there  be  ambiguity  as  to  the  sort  of  currency  meant,  it  is  a  latent 
ambiguity,  explainable  by  parol  testimony.  The  proof  is  clear, 
that  the  testator  had  on  hand  a  large  amount  of  this  currency,  and 
not  over  forty  or  fifty  dollars  of  any  other  kind;  and  that  he 
believed  the  Confederate  currency  would  ultimately  turn  out  to  be 
valuable  ;  reducing  this  to  the  value  of  the  circulating  medium  of 
the  United  States,  and  it  would  be  worth  only  three  or  four 
hundred  dollars. 

We  do  not,  however,  put  the  same  construction  on  the  marriage 
settlement.  The  parties  naturally  looked  forward  to  many  years 
of  happiness  and  prosperity.  They  did  not  rush  into  the  connubial 
relation,  urged  by  the  impulses  of  passion  and  affection  alone,  but 
calmly  considered  the  act  in  relation  to  others,  who  stood  depend- 
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ent,  as  childreiii  upon  each  of  them,  as  head  of  a  separate  family. 
Their  conflicting  interests  were  to  be  looked  to  and  harmonized. 
Gilliam  was  rich,  the  father  of  several  children  ;  Mrs.  Dennis  was 
a  widow,  with  children,  and  if  not  poor,  in  moderate  circumstances. 
The  little  property  which  she  controlled  was  to  be  added  to  his 
larger  estate.  Prudent,  economical  and  judicious  management  was 
to  preside  over  the  whole,  and  the  profits  equally  divided.  If, 
however,  Gilliam  should  decease  before  $5,000  had  been  made  for 
the  wife's  part  of  the  profits,  then  she  should  be  paid  that  sum  out 
of  his  estate.  These  stipulations  and  provisions  for  her  to  be  in 
lieu  of  dowry  or  distributive  share  in  his  estate.  For  thcftie  benefits, 
the  wife  surrendered  her  marital  rights  to  a  property  of  the  hus* 
band,  of  three  thousand  acres  of  land,  and  a  personalty  estimated 
at  $25,000  or  $30,000.  The  most  valuable  feature  of  the  contract 
to  her  (and  such  both  parties  esteemed  it  to  be),  was  the  division 
of  the  profits  and  income,  equally.  This  is  a  continuing  contract, 
«^hich  may  and  was  expected  to  be  in  the  course  of  fulfillment  for 
a  term  of  years.  There  was  no  time  when  either  party,  as  survivor, 
looked  to  settle  with  the  estate  of  the  decedent  under  the  contract. 
The  marriage  might  continue  ten,  fifteen  or  twenty  years,  unbroken. 
The  tort  of  oorrency  in  which  the  $5,000  was  to  be  paid  could  not 
have  been  taken  into  account,  because  neither  party  could  fix  upon 
a  day,  near  at  hand,  or  in  the  distant  future,  when  an  adjustment 
and  settlement  could,  by  its  terms,  be  made. 

This  view  of  the  contract  is  fortified  by  that  provision  which 
reads,  '*  if  the  $5,000  shall  not  be  realized  from  net  income  and 
increase  of  property,  the  deficit,  either  in  money  or  property^  shall 
be  made  up  from  his  estate." 

When  a  first  examination  of  this  record  was  made,  it  seemed  to 
OS  that  the  effect  or  consequence  of  not  stamping  the  marriage  con- 
tract necessarily  arose.  We  therefore  invited  counsel  to  furnish  us 
with  full  briefs  and  arguments  on  the  point.  The  conclusion  to 
which  we  have  come,  after  a  careful  consideration  is,  that  Mrs. 
Gilliam  had  the  advantage  of  this  writing,  as  an  instrument  of 
evidence,  in  the  chancery  court.  Its  admission  in  evidence  was  for 
her  benefit,  and  at  her  instance.  And  that  the  executors,  not  having 
prosecuted  a  cross-appeal,  they  cannot  complain  in  this  court  of  the 
decision  of  the  chancellor  in  admitting  it  in  evidence.  It.  would, 
ilierefore,  be  a  profitless  discussion  to  go  into  the  examination  of 
the  cases  and  the  reasoning  of  the  courts  on  the  subject.     And  any 
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conclusion  we  might  come  to,  would  not  be  obligatory  on  oui'selvet 
or  the  inferior  courts. 

Let  the  decree  of  the  chancellor  be  confirmed;  the  plaintiff  in  error 
to  bo  taxed  with  costs  in  this  court,  but  to  recover  .costs  in  the 
cliancery  court. 


MosTGOMBBT,  appellant,  v.  Ebixogo. 

(48  lliM.488.) 

LUUt  4if  crediL    Chtaran^,    NaUeeof  aeceptanoe,    JSifUce  4(f  dtfauU 

A.  signed  the  following  letter  of  credit  to  B. :  "  Mr.  0.  proposes  to  purchase 
somu  supplies  of  yon.  *  *  *.  In  case  you  should  let  liiiu  have  them,  I  will 
see  tbo  amount  o;  his  account  with  you  ptiid  *  *  *  to  the  amount  of 
$400  *  *  *.**  Held,  that  the  character  of  this  letter  of  creilit  or  guaranty 
entitled  A.  to  notice  that  it  was  accepted  and  acted  upon  by  B. ;  also  to  notice^ 
within  a  reasonable  time  after  the  account  was  closed  and  the  debt  became 
due  from  C,  that  he  had  failed  to  make  payment 

Action  on  a  guaranty.    The  opinion  states  the  criee. 

YergerSy  for  appellant,  cited  Anderson  v.  Blaaebi/^  3  Donio,  612; 
Whiting  v.  GrocU,  24  Ward  (Ohio;,  82 ;  Hunt  v.  timith,  1 7  Ward, 
179;  Ten  Eyck  v.  Vanderpoel^  8  J.  li.  110;  Norton  v.  £astfnan,  4 
Greenl.  621;  Haplebgy.  BaUeij^  3  Conn.  428. 

Winchester  <t  North^  for  appellee,  cited  Ilowe  v.  Nichols^  22 
Maine,  176;  Wildes  w.  Savage^  1  Story,  22;  2  Am.  Lead.  Cases,  76; 
KeUy  V.  Miller^  30  Miss.  68;  ITolden  v.  Blaxum^  36  Miss.  383;  Wood 
V.  GibbSy  36  Miss.  681;  1  Parsons  on  Con.  602;  Oaks  v.  Weller^  16 
Vt.  63;  TVain  v.  Jones^  11  id.  444;  Zong  v.  Adanis^  22  id.  160; 
Reynolds  v.  Douglass^  12  Peters,  497;  2  Am.  Lead.  Ca.  62;  26  Ala. 
139;  9  Rich.  S.  C.  336;  Baker  v.  Kelly^  41  Miss.  706;  Wren  v. 
Pearce,  4  S.  &  M.  97;  Thrasi^  v.  J%,  2  S.  &  M.  147;  8  Kent's 
Com.  123;  2  Am.  Lead.  Ca.  92. 

SiMRAix,  J.    Suit  was  bronght  by  Kellogg   &  Sandusky,  oom» 
mercial  partners,  on  the  following  writing,  to  wit: 
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Phaiiiib  Place,  Ut  Juiie^  186G. 
Messrs.  Kellooq  &  Sandusky  : 

Gbntlembn. — Mr.  H.  C.  Coody  proposes  to  purchase  some  supplies  of  you, 

payable  out  of  the  first  proceeds  of  his  crop.    In  cose  you  should  let  him  have 

them,  I  will  see  the  amount  of  his  account  with  you  paid,  as  he  may  agree  with 

you,  to  the  amount  of  $400,  or  less,  if  he  should  purchase  less. 

Yours,  etc., 

ALEX.  MONTGOBIERY. 

The  Beveral  questions  made  in  this. court  arise  out  of  the  rulings 
of  the  circuit  court,  in  overruling  the  defendant's  demurrer  to  the 
declaration,  in  the  granting  and  refusing  of  instructions  to  the  jury, 
and  in  denying  the  motion  for  a  new  trial. 

iBt.  It  is  maintained  by  the  plaintiff  in  error  that  he  had  no 
notice  or  no  sufficient  notice  of  the  acceptance  of  the  letter  of  credit 
or  guaranty  by  Kellogg  &  Sandusky. 

2d.  No  sufficient  and  timely  notice  of  the  default  made  by  H.  C 
Coody  in  the  payment  for  the  goods  taken  up  by  him  with  Kellogg 
&  Sandusky,  and  the  non-averment  or  insufficient  statement  of  these 
facts  in  the  declaration,  make  it  obnoxious  to  demurrer. 

The  allegation  in  the  declaration  is,  ''  of  all  which  said  pi*emisea 
the  defendant  had  due  notice,  to  wit:  on,"  etc.  In  Willis  v.  Staten.^ 
d  S.  4fe  M.  353,  the  averment  was  ^'of  all  which  the  said  defendant 
afterward  had  due  notice."  The  suit  was  upon  a  letter  of  credit, 
for  a  liability  to  be  incurred  on  its  faith.  It  was  held  that  the 
allegation  of  notice  was  sufficient. 

The  important  inquiries  are:  What,  if  any,  notice  of  the  acceptance 
of  the  guaranty  was  the  guarantor  entitled  to  ?  And  what  notice 
of  the  default  made  by  Coody  in  paying  for  the  goods  ?  And  was 
the  law  of  the  case  properly  laid  before  the  jury  in  the  instructions 
of  the  court?  In  Thrasher  v.  Ely^  2  S.  <fc  M.  147,  the  doctrine  ia 
recognized  that  if  the  guaranty  is  of  a  specific  existing  demand,  as 
a  promissory  note  or  other  evidence  of  debt,  then  no  notice  of 
default  in  payment  on  the  part  of  the  principal  debtor  is  required. 
In  such  case,  the  guarantor  knows  precisely  what  he  undertakes  and 
the  measure  of  his  responsibility.  The  principle  seems  to  be,  that 
if  the  guaranty  is  absolute  in  its  terms,  definite  as  to  amount  and 
extent,  notice  is  dispensed  with. 

But  if  the  guaranty  be  for  future  advances,  credits  or  payments, 
it  is  the  duty  of  the  party  making  the  advances  to  give  notice  to 
the  guarantor  of  his  acceptance,  and  of  his  consent  to  make  the 
advances  on  the  faith  of  the  guaranty.     This  is  very  clearly  settled 
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as  the  rule  in  the  saprexne  court  of  the  United  States.  BurreU  v» 
Clarke^  7  Cranch.  69;  Edmundaon  v.  Drake.,  5  Peters,  629;  Doug^ 
Ida  y.  Reynolds^  7  Peters,  118;  Zee  t.  JDick,  10  Peters,  482;  Adams 
V.  JbneSy  12  Peters,  207;  Reynolds  y.  Douglas^  72  Peters,  497. 

If  the  engagement  be  to  make  adyanceb  on  fatnre  contingencies, 
which  may  or  may  not  happen,  in  addition  tc  the  general  notice  of 
acceptance  of  the  guaranty,  and  a  purpose  to  act  on  its  faith  and 
credit,  it  may  be  necessary  also  to  advise  the  guarantor  of  the 
occurrence  of  the  contingencies  and  the  advances  made,  for  other- 
wise he  might  not  know  whether  any  use  were  made  of  the  guar- 
anty, and  might,  because  thereof,  lose  opportunity  to  obtain  indem- 
nity from  the  principal  debtor.  Cramer  y.  Siggineony  1  Mason, 
828. 

In  Douglas  y.  Reynolds^  already  cited,  it  was  declared  in  refer- 
ence to  a  continuing  guaranty  for  acceptances,  indorsements  and 
credits,  that  it  was  but  reasonable,  when  the  whole  transactions  were 
ended,  notice  of  the  amount  claimed  from  the  guarantor  should  be 
given  within  a  reasonable  time  afterward. 

The  purpose  of  the  notice  is  that  the  guarantor  may  at  once  set 
about  securing  himself  against  loss.  When  the  letter  of  credit, 
therefore,  is  continuing,  and  indefinite  as  to  amount,  the  reason  is 
stronger  for  a  prompt  notice  of  a  default  in  the  principal  debtor, 
and  its  amount.  The  principles  which  have  been  stated  and  illus- 
trated in  the  adjudications  of  the  supreme  court  of  the  United 
States  have  been  accepted  here  and  recognized.  4  How.  281;  5  S» 
A  M.  847.  The  character  of  Montgomery's  letter  of  credit,  or 
guaranty,  entitled  him  to  notice  that  it  was  accepted  by  the  plain- 
tiffs, and  that  they  would  act  under  it;  and  also,  after  the  transac- 
tion was  closed,  and  the  debt  became  due  from  Coody,  that  he  had 
failed  to  make  payment.  And  this  last  information  must  be  com- 
municated within  a  reasonable  time  after  default  made,  unless, 
indeed,  there  was  some  reason  potent  enough  to  relieye  of  the  duty 
of  imparting  notica  For  it  should  be  borne  in  mind  that  the  object 
of  the  information  is  to  enable  the  guarantor  to  protect  and  save 
himself  from  loss.  If  notice,  by  no  possibility,  could  be  of  service 
to  him,  as  where  the  debtor  was  absolutely  and  hopelessly  insol* 
vent,  then  it  Returns  it  may  be  dispensed  with.  It  must  be  observed, 
also,  that  the  same  promptness  is  not  exacted,  in  giving  notice,  as 
the  law  merchant  demands  of  the  dishonor  of  commercial  paper* 
The  latter  is  of  strict  right;  and  whilst  letters  of  credit,  or  of  guai^ 
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anty,  are  of  commercial  origin,  and,  of  consequence,  have  drawn  to 
their  constmction  and  import  the  principles  of  commercial  law, 
they  stand,  as  to  this  matter,  on  a  broader  ground  than  negotiable 
paper.  Generally,  if  the  debtor  was  insolvent  when  the  debt  became 
due,  and  has  ever  since  so  continued,  no  notice  to  the  guarantor  is 
necessary — not  even  a  demand  of  payment  of  the  debtor  when  the 
debt  became  due  Warringt<yfi  v.  Furbor^  8  East  R.  242 ;  Fan 
WiH  V.  WOkinBy  3  Bam.  &  Cress.  439-447. 

We  will  refer  now  to  the  testimony,  and  see  what  evidence  went 
to  the  jury  as  to  notice  of  acceptance  and  notice  of  default.  Rob- 
ert Coody  deposed  that  H.  C.  Coody  applied  to  Kellogg  A  San- 
dusky to  furnish  him  with  supplies;  they  refused  unless  the  defend* 
ant,  Montgomery,  would  guarantee  payment.  Mr.  Kellogg,  of  the 
tirm,  wrote  the  letter  of  guaranty,  which  they  required  Montgomery 
to  sign  before  they  would  open  the  account.  The  paper  was  handed 
to  Judge  Montgomery,  who  signed  it.  It  was  then  taken  to  Kel- 
logg &  Sandusky.  About  the  time  of  opening  the  account,  and 
after  Montgomery  had  knowledge  of  the  credit,  he  asked  witness  if 
goods  were  got  on  the  faith  of  this  paper;  witness  answered  affirma- 
tively. At  Montgomery's  house,  about  the  time  they  were  fairly 
]  ticking  cotton,  and  before  disposing  of  any  cotton,  Montgomery 
H.'iid  he  was  in  receipt  of  a  letter,  stating  that  Coody's  account  was 
due  and  unpaid,  and  asking  what  arrangement  was  made  for  pay- 
ment. Montgomery  had  notice  within  ten  days  after  the  account 
w:is  opened. 

II.  C.  Coody  says  that  Kellogg  &  Sandusky  agreed  to  supply  him 
goods  on  the  guaranty  of  Montgomery.  Demand  of  payment  of 
tlio  account  was  made  on  Coody,  shortly  after  it  was  due,  and  a 
letter  written  by  the  book-keeper  to  Montgomery,  notifying  him  of 
non-payment. 

The  testimony  on  behalf  of  the  defendant  does  not  agree  in  seve- 
ral pai*ticulai*8 — as  to  date  of  notice  of  default  particularly.  The 
testimony  was  quite  enough  to  juistify  the  jury  in  the  conclusion' 
that  Montgomeiy  received  notice  that  the  goods  would  be  advanced 
oil  his  guaranty.  The  notice,  whether  of  acceptance  or  of  default 
in  {)ayment,  need  not  be  given  in  any  precise  form,  nor  in  writings 
but  may  be  inferred  from  facts  and  circumstances  in  the  evidence. 
Reynolds  y.  Douglas^  12  Peters,  496;   0(Ucs  v.    Weller,  16  Vt.  70. 

What  is  a  reasonable  time  for  the  performance  of  an  act  is,  by 
ihu  authorities,  rather  referred  to  the  court  as  a  question  of  law 
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than  of  fact  to  the  jury.  In  tlie  .administration  of  justice,  there 
are  many  cases  where  certain  general  propositions  can  be  laid  (iown, 
but  when  they  come  to  be  applied  they  encounter  a  variety  of  inci- 
dents unforeseen  and  not  before  contempLated,  and  in  reference  to 
which  no  general  rule  could  beforehand  be  prescribed;  the  court 
must  exert  its  best  discretion  and  judgment  in  determining  wliat 
the  law  must  be  deemed  to  be  as  applicable  thereto.  Such  is  the 
inevitable  result  of  all  things  depending  on  human  foresight. 

Precedents  often  cannot,  on  account  of  the  endless  variety  and 
complication  of  transactions,  dissimilar  often  to  any  that  have 
occurred  in  any  previous  case,  be  referred  to  as  aiding  in  the  forma- 
tion of  a  judgment  on  a  proposition  like  this.  Thei*efore,  the 
great  propriety  of  the  suggestion  of  Judge  Story  in  the  case  of 
Wilds  V.  Savage^  1  Story,  22,  that  it  is  difficult,  and  perhaps  dan- 
gerous, to  attempt  to  lay  down  any  general  rule  as  to  what  is 
reasonable  notice,  leaving  each  case  to  stand  on  its  own  distinguish- 
ing and  special  features. 

In  the  cases  cited  from  1  Peters,  113,  and  10  id.  482,  it  was  said 
the  guarantor  must  have  notice  of  the  amount  for  which  he  is  held, 
as  well  as  default  of  the  principal  debtor  in  a  reasonable  time. 
But  it  is  not  attempted  to  define  what  would  be  reasonable  time. 
In  Jlotoe  V.  Nichols^  22  Me.  178,  the  court  expressed  an  apprecia- 
tion of  the  intiinsic  difficulty,  if  not  impossibility,  of  laying  down 
any  precise  rule. 

As  respects  negotiable  paper,  the  custom  of  merchants  and  the 
decisions  of  the  courts  have  given  precision  and  definiteness  as  to 
what  shall  constitute  reasonable  notice  to  drawers  and  indorsers. 
But,  as  we  have  already  said,  the  same  strictness  does  not  apply  in 
favor  of  the  guarantor. 

Looking  to  the  special  facts  in  this  case,  we  are  of  opinion  that 
Montgomery  had  notice,  within  reasonable  time,  of  the  non-pay- 
ment by  the  principal  debtor.  For  the  fundamental  principle  as 
the  basis  of  the  rules  on  this  subject  is,  did  the  want  of  notice 
or  delay  to  give  it  operate  injuriously  to  the  guarantor  ?  If  so,  he 
is  to  be  released  according  to  the  circumstances  pro  tanto  or  in  toto, 
1  Story,  22;  22  Me.  170.  Testimony  was  before  the  jury,  to  the 
effect  that  whilst  Coody  was  gathering  his  cotton,  and  before  any 
of  it  was  sold,  Montgomery  had  knowledge  that  the  account  had 
not  been  paid,  and  that  he  was  looked  to  for  payment.  Referring 
to  the  letter  of  credit,  the  first  senteu^  reads  thus:  "Mr.  H.  C. 
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Coody  proposes  to  purohas*)  some  supplies,  payable  out  of  the  first 
proceeds  of  his  crop^  The  cotton  was  the  fund  out  of  which 
payment  was  to  be  made.  It  was  because  of  Montgomery's  confi- 
denoe  in  this  Tesouroe  that  he  incurred  the  liability.  Having 
notice  before  any  of  the  cotton  was  sold,  it  was  in  time  to  enable 
him,  if  he  oould,  to  obtain  indemnity,  or  see  to  the  application  of 
the  cotton  to  the  debt.  It  is  not  shown  that  he  has  lost  anything, 
or  any  opportunity  to  save  himself  from  loss,  by  not  receiving 
earlier  advice. 

The  letter  of  Montgomery,  in  evidence  to  the  jury,  does  not 
claim  exemption  from  liability  on  the  want  of  notice;  but  rather 
that  the  goods  were  furnished  R.  Coody,  for  whom  he  was  not 
surety,  and  a  claim  that  H.  C.  Coody  must  be  first  sued,  as  defend- 
ant was  only  surety.  The  instructions  to  the  jury  accord  with 
these  views.  Perhaps  the  third  instruction  granted  on  the  prayer  of 
the  defendant  is  broader  than  would  be  warranted  by  the  authori- 
ties, and  was  certainly  as  favorable  to  the  defendant  as  he  could, 
ask;  but  as  to  this  we  are  called  upon  to  give  no  opinion. 

It  is  complained  that  the  court  erred  in  refusing  a  prayer  in  these 
words:  "If  the  jury  believe,  from  the  evidence,  that  the  defendant 
has  incurred  any  liability,  it  is  as  surety  for  H.  C.  Coody,  the  prin- 
cipal, and  that  said  defendant  gave  written  notice  to  the  creditors, 
plaintiffs  in  this  action,  to  commence  and  prosecute  legal  proceed- 
ings against  said  principal  debtor,  and  the  plaintiffs  refused  to  do 
so,  to  the  next  term,  to  be  held  thirty  days  after  giving  notice,  and 
to  prosecute  the  same  to  effect,  the  defendant  is  discharged  from 
liability,"  etc.  The  principle  embraced  in  this  prayer  has  no  appli- 
cation or  fitness  to  the  facts  of  the  case,  and  therefore  the  court 
was  right  in  withholding  it  from  the  jury.  On  the  acceptance  of 
the  guaranty  and  notice  of  non-payment  by  Coody,  the  liability 
of  Montgomery  became  fixed  and  absolute,  with  an  immediate 
right  of  action  against  him — ^an  original  liability. 

The  decisions  of  the  circuit  court  on  the  several  points  raised 
in  that  court  being  in  accord  with  these  views,  we  afiirm  the 
judgment. 

JudgmenX  qffirmed. 
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jABinGAKy  appellant,  v.  Flsmiko. 

(48MiBS.  710.) 

SandtT.     MaUee.     MdUdouM   proaeeutian'^tDUneas^  privileged    e^mmuTiica 

Hon — repetition  of  9landerou9  wnrda. 

In  an  action  of  slander,  Iield  (1),  that  the  slanderous  sense  of  the  wonls  spoken 
is  not  to  be  determined  by  the  understanding  of  tlie  hearers,  wliere  the 
language  is  plain  and  direct ;  (2)  that  the  question  of  malice  is  never  to  be 
determined  by  the  opinion  or  understanding  of  the  hearers;  (3)  that  the 
defendant  may  prove  that  he  was  acting  from  a  sense  of  moral  and  legal 
duty;  (4)  that  express  or  actual  malice  need  not  be  shown  except  in  cises  of 
privileged  communications;  (5)  that  where  the  defendant  pleads  justificalinn, 
he  may  prove  tlie  truth  of  the  matter  spoken,  wliich  will  coustiuite  a  sutfi- 
cient  defense;  (0)  that  the  commencement  of  a  malicious  suit  by  a  tliird  persim 
against  plaintiff,  may  be  proved  as  the  result  of  the  slandenms  wonU  ;  (7) 
that  %vhero  a  party  introduces  a  witness,  he  does  not  thereby  indorse  his 

,  credibility,  although  he  cannot  impeach  such  witness ;  and  (8)  that  the  reiH^li- 
tion  of  slanderous  words  must  be  done  from  gooil  motives  and  without 
malice,  and  the  repeater  must  give,  not  only  the  precise  words  of  the  author, 
but  the  name  of  a  responsible  person  against  whom  the  injured  party  luaj 
bring  his  action. 

Action  of  slander.    The  opinion  states  the  case. 

J,  W.  Thompson  and  Geo.  L.  Pottery  for  npi>ellaiit,  citi^d  1 
Starkie  on  Slander,  23:i,  note  1;  iiL  235;  id.  237,  238;  11  Jolina. 
88;  19  id.  349;  Doss  v.  JoneSy  5  How.  164;- 3  Mass.  653;  1  Stewart's 
Ala.  138;  1  Hill,  on  Torts,  334,  §  107;  id.  35W,  g§  343,  344;  id.  pp. 
410,  411,  412;  13  Ala.  127;  5  Ind.  420;  2  Strange,  1200;  20  Maine, 
1;  1  Dong.  321 ;  13  Johns,  476;  Van  Ankill  v.  Weiitfally  14  .lolina 
234;  Manning  v.  Clementy  7  Bing.  367;  2  Greeid.  Ev.,  §  424;  15 
Ala.  663;  1  Hill,  on  Torts,  414,  §  181;  3  Hawk.  395;  6  Leigh,  695, 
1  Hill,  on  Torts,  418,  §  183;  10  Vu  353;  11  Johns.  38;' 1  Starkie 
on  Slander,  334;  1  Hill,  on  Torts,  418,  419,  §  183;  4  Ircnleli,  461; 
10  Humph.  461 ;  1  Hill,  on  Torts,  442,  §  188;  1  Smith,  287  ;  6  llarr, 
170;  8  Blackf.  496;  25  Me.  315;  3  Barb.  599;  1  CarU  92;  id.  544;  7 
Term  U.  17;  Hill,  on  Torts,  428;  6  B.  Monroe,  519;  8  id.  16;  12 
Vt  456;  Hill,  on  Torts,  430,  §  194;  ScoU  v.  reebleSy  2  S.  <&  M.  659;  3 
Dana,  432 ;  2  Grcenl.  Ev.,  §§  378, 379,  note 2 ;  Dale  v.  Xyo/i,  1 0  Johna 
447;  UeCrespeignyy.  WdlesUyyb  Bing.  (English)  392;  1  Starkie 
on  Slander,  §§  3»T,  338,  839,  340,  and  notes;  id.  840;  MajjeB  ▼ 


OCTOBEli  TERM,  187o.  515 


Jarnigan  v.  Fleming. 


Weeks,  4  WenA  669;  Inman  v.  Foster,  8  id.  002;  3  Yates,  518;  2 
Grcenl.  Ev.,  §§  424,  426,  and  notes;  Hill,  on  Toils,  288-290,  §  57; 
id.  423,  §  106;  id.  293,  §§  67,  68;  1  Starkio  on  Slantlor,  45,  40,  47; 
id.  60;  6  Johns.  221;  2  Wend.  534;  4  id.  320;  1  Starkie  on  Slander, 
79,  80-88,  89;  2  Greenl.  Ev.  866,  366,  §  414,  note  1,  on  p.  30e;  Hui. 
on  Torts,  333,  334,  §  107;  id.  342,  §§  116,  117. 

StricJdin  A  Stricklin  and  Johnston  Jb  JohnMon,  for  appellee,  cited 
2  Bouv.  Law  Die.;  1  Hill,  on  Torts,  §  243;  1  id.,  §  333;  1  id.» 
§§  335  and  108;  1  Stark,  on  Slander,  §  381 ;  4  Cald.  29-31  ;  also,  2 
Greenl.,  §  424,  425;  1  Hill,  on  Torts,  342,  §  116  and  117;  also,  Hee  2 
Hump.  512;  2  Stark,  on  Slander,  §  51 ;  also  1  S.  &  M.  458  and  463 ; 
also  1  Hill,  on  Torts,  292,  §  57 ;  2  Swan.  32;  EUzetj  v.  State,  5  S.  & 
M.  21 ;  Leftore  v.  Justin,  1  id.  381 ;  Dickson  v.  Parker,  3  How.  838  ; 
1  Hill,  on  Torts,  318,  §  1;  id.  311,  318,  §  1 ;  id.  317,  §  1,  note  c,  and 
cases  cited;  1  Hill,  on  Torts,  335,  §  16,  note  2;  id  230,  231 ;  id.  347^ 
§  26;  ill  192,  §  52 ;  id.  228,  §  4;  1  id.  308,  §  1;  id.,  §  2;  id.  381,  § 
1,  note  1,  and  cases  cited;  id.  417,  §  4,  note  1,  and  cases  cited;  3 
How.  214 ;  4  id.  90;  8  S.  A  M.  193 ;  27  Miss.  362 ;  id.  739 ;  Neely  v. 
Planters^  Bank,  4  S.  &  M-  113. 

W.  C.  Phlkner,  on  the  same  side,  cited  36  Miss.  381;  see  ^ 
Phillips  on  Ev.  308,  309;  31  Miss.  314;  Garland  v.  JStewart  et  oL^ 
8  S.  &  M.  305-313;  30  id.  369-387;  35  id.  382-384-569-580,  5?!. 

Tarbell,  J.  This  is  an  action  on  the  case  for  slanderous  words, 
spoken.  The  declaration  contains  four  counts.  The  first  count, 
cliarges  that  the  defendant  falsely  and  maliciously  stated  that  ))lain-^ 
tiff  was  guilty  of  seducing  and  cohabiting  with  one  Margaret  Little^ 
being  in  the  family  of  defendant,  and  of  causing  her  to  become 
pregnant  and  with  child,  the  defendant  at  the  time  knowing  the 
plaintiff  to  be  innocent.  This  count  further  charges  that  defendant 
maliciously  procured  and  induced  one  Thomas  D.  Little,  uncle  of 
Margaret  Little,  to  bring  a  suit  at  law,  as  her  next  friend,  against . 
plaintiff  for  a  breach  of  marriage  contract  between  ])laintilf  and 
said  Margaret ;  that  defendant  consulted  and  employed  lawyers  to 
bring  the  suit ;  that  Thomas  D.  Little  was  insolvent  and  irresponsible 
lo  the  knowledge  of  defendant ;  and  that  plaintiff  was  put  to  large 
expense  in  the  employment  of  counsel  to  defend  the  said  suit,  etc. 
l*lie  second  count  avers  that  defendant  stated  that  plaintiff  wa« 
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caaght  in  bed  with  Margaret.  The  third  count  alleges  that  defend 
ant  stated  that  plaintiff  was  guilty  o^  fooling  the  girl  and  getting 
her  in  the  family  way.  The  fourth  count  avers  that  defendant 
stated  that  plaintiff  was  detected  in  the  act  of  criminal  intercourse 
with  said  Margaret.  The  defendant  "pleaded  the  general  issue,  and 
also  the  truth  in  justification. 

The  testimony  is  somewhat  voluminous,  and  the  instructions  of 
the  court  numerous.  The  record  presents  no  objections  to  the  tes- 
timony or  witnesses,  except  a  technical  objection  to  the  deposition 
of  Thomas  D.  Little.  The  wife  of  defendant  was  examined  as  a  wit- 
ness, without  objection,  as  far  as  appears  by  the  record.  The  jury 
returned  a  verdict  for  the  defendant,  and  the  plaintiff  asked  for  a 
new  trial  upon  the  ground  tl  at  the  verdict  was  contrary  to  the  law 
and  the  evidence,  and  contrary  to  and  in  violation  of  the  instruc- 
tions of  the  court,  which  motion  being  overruled,  the  plaintiff 
brought  writ  of  error,  and  assigns  here,  for  cause  of  reversal  of  the 
judgment  against  him,  the  following  errors : 

1st.  The  court  erred  in  giving  the  second,  third,  fourth,  fifth  and 
sixth  instructions  for  defendant. 

2d.  The  court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial. 

3.  The  couit  erred  in  permitting  the  wife  of  defendant  to  testify 
an  a  witness  in  the  cause  for  the  defendant,  her  husband,  against 
the  objections  of  plaintiff. 

As  the  record  fails  to  show  any  objection  to  the  testimony  of  the 
wife  of  defendant  on  the  trial,  we  are  unable  to  entertain  that  point 
here ;  so  that  the  only  questions  for  our  consideration  are  embraced 
in  the  instructions  for  defendant,  objected  to  by  the  plaintiff,  and 
such  further  questions  as  are  raised  by  the  motion  for  a  new  trial. 

The  second  instruction  for  defendant,  and  objected  to  by  the 
plaintiff,  is  as  follows : 

"  In  actions  of  slander,  it  is  the  sense  and  application  of  the  words 
spoken,  as  understood  by  the  hearers,  which  causes  the  damage  and 
constitutes  the  very  gist  of  the  action,  and  if  the  jury  believe  from 
the  evidence  that  the  words  used  by  Fleming  were  not  understood 
by  the  hearers  in  a  malicious  or  slanderous  sense,  then  they  must  find 
for  Flaming." 

"  The  facts  and  circumstances  attending  the  utterance  of  the  words 
charged  to  be  slanderous ;  the  understanding  of  the  hearers,  where 
the  words  are  ambiguous,  or  where  the  slander  is  contain('<l  in  a 
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question,  a  fable,  an  enignui,  or  the  like ;  and  the  question  of  malice^ 
as  derived  from  the  words  and  oircmnstances,  are  all  the  subject  of 
inquiry  on  the  trial,  and  for  the  determination  of  the  jury.  In  the 
ease  under  consideration,  the  words  used  are  in  the  plain  and 
ordinary  language  in  common  use.  They  are  not  ambiguous  nor 
ioubtfui.  The  slander  was  not  uttered  by  means  of  a  foreign  Ian* 
gnage,  nor  by  allegorical,  hyperbolical,  or  other  figurative  sense. 
No  interpretation  is  required  to  communicate  the  sense  of  the  words 
used.  In  this  case,  therefore,  they  are  to  be  taken  in  their  plain 
and  obvious  sense.  Under  such  circumstances,  and  upon  all  the 
facts,  the  jury  are  the  judges  of  the  meaning  and  intent  of  the 
words,  and  of  the  malice  of  defendant^  The  foregoing  instruction 
constitutes  an  independent  tribunal  to  determine  for  the  jury  what 
should  have  been  submitted  to  their  own  judgment,  after  all  the 
facts  and  circumstances  had  been  presented  by  the  testimony.  The 
understanding  of  the  hearers  is  sometimes  a  proper  subject  of 
inquiry,  but  their  opinion  as  to  the  meaning  and  intent  of  the 
defendant,  the  language  being*  unequivocal,  is  improper. 

The  question  of  intent  is  one  peculiarly  within  the  province  of  • 
the  jury,  and  the  latter  clause  of  the  above  instruction  was  in  no 
small  degree  calculated  to  mislead  them;  partly,  because  the  terms 
used  are  ambiguous  to  non-professional  gentlemen;  to  some  extent 
because  the  malice  or  slanderous  sense  is  an  inference  of  law  and 
not  of  fact;  but  mainly,  because  the  "  malicious  or  slanderous 
sense ''  of  the  words  used,  cannot  be  referred  to  and  determined 
by  the  understanding  of  the  hearers,  where,  as  in  this  case,  the 
slander  is  conmiunicated  in  plain  and  direct  language;  nor  is  the 
question  of  malice  determinable,  upon  the  opinion  or  understanding 
of  the  hearers,  under  any  circumstances.  4  ScanL  30;  12  Johns. 
249;  3  id.  230;  3  Hawks.  474;  2  Wend.  526;  4  id.  320;  12  Ired. 
377;  1  Sneed,  458;  23  III.  500;  2  Qilm.  726;  9  Mo.  769. 

The  third  instruction  for  defendant  is  as  follows:  *'If  the  jury 
believe  from  the  evidence  in  this  case  that  Fleming  did  not  utter 
the  words  complained  of  from  malice,  express  or  implied,  towards 
the  plaintiff,  but  only  from  a  moral  and  legal  sense  of  duty  to  one 
under  his  care  and  protection,  and  for  no  other  reason,  and  without 
any  design  to  injure  the  plaintiff's  reputation,  or  to  deprive  him  of 
any  part  of  his  estate  unlawfully,  they  should  find  for  the  defend* 
ant.  Malice  is  a  necessary  ingredient  in  every  action  of  slander. 
Hut  ill  actions  of  this  kind,  malice  mui^t  be  understood  in  its  legal 
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signification,  as  well  as  in  its  common  acceptation.  Malice,  in  its 
<;ommon  acceptation,  means  ill-will  against  a  person.  Malice,  in 
its  legal  sense,  means  a  wrongful  act  done  intentionally,  without 
just  cause  or  excuse.*' 

This  instruction  is  confused,  and  otherwise  erroneous.  Express 
or  actual  malice  need  not  be  shown,  except  in  cases  of  privileged 
communications.  In  such  cases,  the  malice  being  repelled,  the 
plaintiff  must  prove  actual  mjilice.  In  all  other  cases,  the  malice 
is  implied,  and  need  not  be  proven.  Except  to  a  jury  of  lawyers, 
this  instruction  could  afford  no  guide  to  a  correct  conclusion,  but 
rather  the  reverse. 

Whether  the  defendant  was  acting  from  a  "moral  and  legal 
sense  of  duty  to  one  under  his  care  and  protection,"  involved  ques- 
tions both  of  law  and  fact.  What  was  the  moral  and  legal  duty  of 
defendant  ?  Did  he  act  from  such  motives  ?  These  were  qnestions 
for  the  jury. 

The  testimony  shows  that  this  girl  was  living  at  defendant's, 
without  wages;  that  she  worked  in  the  kitchen  and  milked  the  cows; 
that  in  the  absence  of  defendant  and  his  wife  from  home,  they 
usually  sent  Miss  Little  to  her  uncle  or  to  their  friends  to  stay  dur- 
ing their  absence,  but  that,  to  their  knowledge,  she  was  in  the  habit 
of  returning  to  defendant's  house  before  the  return  of  the  latter, 
and  of  frequently  visiting  the  negro  quarters,  for  which  they  often 
reproved  her.  It  appears  also  that  defendant  referred  the  prosecu- 
tion of  Jarnigan  to  Thomas  D.  Little,  and  desired  to  send  the  girl 
from  his  house  to  the  house  and  care  of  her  uncle,  about  which 
they  differed  so  earnestly,  as  to  submit  the  settlement  of  the  ques* 
tion  to  arbitration.  Could  defendant  have  felt  under  a  sense  of 
legal  or  moral  duty  toward  one  under  these  circumstances?  And 
<lid  he  act  from  a  sense  of  moral  or  legal  obligation  toward  the 
girl  ?  We  are  not  prepared  to  say  that  the  instruction  assumes  the 
affirmative  of  these  questions,  but  it  would  have  been  more  satis- 
factory if  the  judge  on  the  trial  had  analyzed  this  instruction,  and 
presented  to  the  jury  the  several  questions  therein,  with  suitable 
explanations  of  the  legal  terms  used.  3  How.  U.  S.  266;  19  Barb. 
Ill;  8  Denio,  110;  3  Sandf.  341;  23  111.498;  5  Cush.  104;  I  Denio, 
488;  4  Comst.  162;  12  Pick.  163;  10  Vt.  353. 

The  fourth  instruction  for  defendant  is  as  follows:  "  It  is  lawful 
for  the  defendant  upon  the  trial  of  an  action  of  slander,  where  ho 
|>leads  justification  to  give  in  evidence  in  his  defense  the  truth  of 
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the  matter,  written,  spoken,  or  pablished,  and  if  the  defendant 
prove  the  charges  to  be  true,  this  constitutes  a  sufficient  excuse  for 
the  utterance  of  the  words." 

This  instruction  is  a  correct,  legal  proposition,  but  if  the  record 
before  us  sets  forth  the  testimony  correctly,  there  was  no  pretense 
of  proving  the  truth  of  the  slanderous  words.  Indeed,  the  plea'of 
justification  was  filed  subsequent  to  th^  birth  of  a  negro  child. 
The  defendant,  as  alleged,  had  reported  the  plaintiff  as  guilty  of 
getting  the  girl  with  child;  that  they  were  caught  on  the  bed 
together,  and  in  the  act  of  criminal  intercourse.  There  was  no 
proof  of  the  truth  of  either  of  these  charges.  Proof  that  they 
were  standing  on  the  floor,  is  not  evidence  that  they  were  caught 
on  the  bed  together.  Proof  of  actual  intercourse,  if  the  girl  is  to 
be  believed,  is  not  proof  that  they  were  caught  in  the  act.  Justi- 
fication, on  the  ground  of  truth,  utterly  and  wholly  failed.  The 
instruction,  therefore,  has  no  application  to  the  case.  The  plaintiff 
cannot  be  found  guilty  of  the  conduct  imputed  to  him  upon  suspi- 
cion; nor  will  proof  of  other  improper  acts,  outside  the  record, 
justify  the  defendant.  The  evidence  under  the  special  plea  should 
have  been  rejected  or  withheld  from  the  consideration  of  the  jury. 
12  S.  A  M.  328;  38  Miss.  227;  4  Ired.  461;  10  Humph.  461 ;  1  Smith, 
1287;  8  Blackf.  495;  25  Me.  315;  3  Barb.  599. 

The  fifth  instruction  for  defendant  is  as  follows:  "If  the  injury 
complained  of  is  in  itself  the  institution  of  a  judicial  proceeding 
for  some  alleged  offense  before  a  tribunal  having  jurisdiction,  it 
ts  not  the  ground  of  an  action  of  slander  at  all,  but  only  of  an 
action  of  malicious  prosecution  or  malicious  suing  out  a  warrant, 
tn  which  bad  motives  and  a  want  of  probable  cause  must  be 
shown^'* 

No  objection  appears  to  have  been  made  to  the  declaration 
because  of  its  statement  of  the  suit  of  Ijittle  v.  Jamigan  nor 
was  objection  made  to  the  evidence  with  reference  to  it,  though 
there  was  an  objection  upon  technical  grounds  to  the  depositions 
of  Thomas  D.  Little,  wherein  evidence  in  regard  to  that  suit  was 
detailed,  but  not  to  the  evidence  itself.  As  a  distinctive  cause  of 
action,  the  statement  of  the  action  of  Little  v.  Jamigan^  in  the 
declaration  in  this  case,  might  be  objectionable  on  the  ground  of  a 
misjoinder  of  actions,  but  for  some  purposes  we  think  it  proper. 
This  instruction  was  not  only  inapplicable,  but,  in  its  connections, 
calculated  to  have  a  fatal  influence  on  the  minds  of  the  jury.     A 
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malicioas  proaeoatioii  may  be  the  most  effective  mode  of  propa- 
gating  a  slander,  and  in  many  cases  an  action  lies  for  l^he  injury  to 
the  character.  In  an  action  for  malicioas  prosecution,  damages 
may  be  recovered  for  the  injury  to  reputation,  and  this  will  be  a 
hfir  to  an  action  of  slander  for  the  same  cause.  So,  undoubtedly^ 
a  recovery  in  an  action  of  slander  for  injury  to  character  through 
a  malicious  prosecution  would  be  a  bar  to  a  claim  for  damages  on 
the  same  ground  in  a  direct  action  for  malicious  prosecution.  As 
we  understand  the  first  count  of  the  declaration,  it  is  for  slanderous 
words  spoken,  the  suit  of  *LitUe  v.  Jamigan  being  set  out  as  the 
result  or  consequence  of  those  slanderous  words,  and  as  a  means  of 
greater  and  more  injurious  publicity,  or  to  show  malice  or  enhance 
the  damages.     9  N.  H.  9;  4  N.  Y.  579. 

The  sixth  instruction  for  defendant  is  as  follows:  *'The  defend- 
ant asks  the  court  to  charge  the  jury,  that  when  a  party  introduces 
a  witness  on  the  stand  he  thereby  indorses  his  credibility,  and  that 
the  party  who  introduces  the  witness  cannot  impeach  the  credibility 
of  the  witness  so  introduced  by  him." 

This  instruction  is  so  objectionable  that  were  there  no  other 
grounds  of  error,  this  alone  would  be  fatal.  It  would  be  objec- 
tionable in  any  case,  but  in  this  instruction  the  plaintiff  is  made  to 
indorse  the  credibility  of  a  witness  proven  to  be  almost,  if  not 
quite,  a  vagrant  and  a  wanton.  It  is  sufficient  that  a  party  cannot 
impeach  a  witness  introduced  by  himself,  without  being  declared 
to  the  jury,  under  the  authority  of  the  court,  to  have  indorsed  his 
credibility.  The  rule  is  clearly  stated  in  the  books,  and  should 
be  strictly  adhered  to  by  nisi  priiis  judges.  The  enlargement, 
as  in  the  case  before  us,  would  be  unjust  and  pernicious.  In  this 
case,  in  connection  with  the  series  of  instructions  for  defendant,  it 
must  have  had  an  important  if  not  a  controlling  influence  upon  the 
verdict. 

Upon  the  refusal  of  the  court  to  grant  a  new  trial,  without  com- 
menting upon  the  weight  of  evidence,  we  observe,  that  the  defense 
is  presented  by  the  general  issue,  and  a  special  plea  of  the  truth  in 
justification.  Under  the  general  issue  the  defendant  may  give  in 
evidence  any  mitigating  circumstances  to  reduce  the  damages.  Art. 
96,  p.  493,  Rev.  Code.  But  he  cannot  prove  the  truth  of  the  charges 
nor  give  evidence  tending  to  prove  their  truth.  The  general  denial 
puts  in  issue  the  utterance  of  any  words;  of  the  words  charged  in 
particular;  of  their  iro})ort,  and  of  the  intent  of  their  publtoatloo. 


OCTOBER  TERM,  1870.  5JJ| 

Jarnigan  y.  Fleming. 

As  already  observecl,  the  publicity  of  slanderous  words,  unleHs 
privileged,  or  under  circumstances  repelling  the  presumption,  is 
prima  facie  or  presumptively  malicious.  In  other  words,  malice  is 
implied  when  the  slanderous  words  are  uttered  under  circumstances 
which  the  law  holds  to  be  without  justification,  palliation,  or  excuse. 

If  the  mitigating  circumstances  appear  upon  the  plaintiff's  own 
showing,  then  he  must  prove  malice  in  fact  or  express  malice.  If 
they  do  not  thus  appear,  the  defendant  may  prove,  under  the  plea  of 
not  guilty,  any  facts  which  repel  the  implication  of  malice,  not 
proving  or  tending  to  prove  the  truth  of  the  charges.  In  addition 
to  the  facts  and  circumstances  attending  the  utterance  of  the  words, 
he  may  prove,  among  other  things,  that  he  was  acting  from  a  sense 
of  moral  and  legal  duty ;  that  he  had  repeated  only  what  he  had 
been  told  by  another ;  and  that  the  communication  or  publication 
was  privileged.  In  regard  to  the  sense  or  weight  of  moral  and  legal 
duty  which  impelled  the  defendant  in  this  case,  we  have  nothing  to 
«'idd  to  what  we  have  already  said  on  that  subject.  In  the  repetition 
of  a  slander,  the  repeater  must,  at  the  time,  give  not  only  the  pre- 
cise words  of  the  author,  but  the  name  of  a  responsible  person 
against  whom  the  plaintitT  may  have  his  certain  cause  of  action. 
Even  then  the  responBibility  of  defendant  depends  upon  the  quo 
animo  with  which  he  repeats  the  slander.  10  Johns.  447;  4  Wend. 
059;  8  id.  602;  3  Yates,  5*08;  3  Dana,  422;  5  Bing.  382;  2  S.  &  M. 
559 ;  Atkinson  v.  Patton^  I  Cr.  C.  C.  46 ;  JSogan  v.  Broum^  1  Id.  76. 

Privileged  communications  constitute  an  exception  to  the  general 
rules  relating  to  libel  and  slander,  and  for  the  reason  that  they  are 
presumed  not  to  be  malicious.  The  rule  is  well  settled  that  if  the 
M'ords  were  spoken  or  the  publication  made  upon  a  just  occasion, 
the  communication  is  privileged,  and  express  malice  must  be  shown 
in  order  to  maintain  an  action.  1  IlilL  317  ;  23  III.  498  ;  15  Ala. 
662;  3  Johns.  475;  14  id.  234;  11  N.  Y.;  12  id.  When  the  defense, 
in  such  a  case,  rests  on  the  ground  of  privileged  communications,  it 
must  be  shown  that  the  words  were  spoken  at  such  a  time  and 
under  such  circumstances  as  would  negative  the  supposition  of 
malice  in  using  them  (23  III  498)  which*  can  hardly  be  claimed 
according  to  the  record  of  several  of  defendant's  alleged  conversa- 
tions. 

A  privileged  communication  and  the  repetition  of  a  slander  must 
be  upon  a  suitable  and  justifiable  occasion ;  from  good  motives,  and 
without  malice.     In  the  record  before  us  there  is  wanting,  in  all  the 
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conversations  of  defendant,  anything  like  the  expression  of  a  desire 
for  an  amicable  appeal  to  Jarnigan,  as  the  supposed  author  of  Miss 
Little^s  ruin,  to  do  her  voluntary  justice.  As  to  the  frequent  talks 
with  Thomas  D.  Little,  to  induce  him  to  prosecute  Jarnigan,  the  jury 
are  the  judges  of  the  motives  and  intentions  of  defendant.  In  his  talk 
with  Mr.  Leatherwood,  he  said  he  was  "  bothered  about  the  matter, 
and  was  in  trouble,"  and  had  "  come  to  Mr.  L.  as  a  friend,"  and  to 
"get  his  advice."  Mr.  L.'very  sensibly,  and  as  a  friend  ought  to 
have  done,  asked  defendant  why  he  did  not  tell  Jaimigan.  Defendant 
said  it  would  do  no  good,  but  also  said  he  would  get  some  men  to 
go  with  him,  and  would  go.  We  are  left  in  doubt  whetlier  defend- 
ant thus  proposed  a  friendly  or  a  hostile  visit  to  plaintiff,  by  getting 
"some  men"  to  go  with  him*  Mr.  L.,  however,  still  further 
exhibited  his  good  sense  by  preferring  to  go  alone  to  inform  plain- 
tiff of  the  reports  about  him.  Although  defendant  repeated  these 
slanders  to  several,  nothing  appears  of  a  practical  character,  look- 
ing to  a  friendly  adjustment  of  any  claims  Miss  Little  might  have 
upon  Jarnigan.  Defendant  also  repeated  these  stories  to  Mr.  M.  P. 
Lowry,  as  a  friend,  whose  advice  he  sought,  but  whether  the  advice 
was  given,  or  acted  upon,  is  not  disclosed.  It  appears  that  he  con- 
versed with  and  prepared  the  minds  of  counsel  to  take  up  the  case 
of  Little  V.  Jarnigan  ;  but  whether  he  was  thus  acting  from  a  sense 
of  legal  or  moral  duty,  is  a  question  for  the  jury.  The  repetition  of 
these  charges  to  Judge  Davis  and  others  is  apparently  without  pur- 
pose, other  than  to  repeat  the  stories.  No  "  occasion,"  justifiable 
or  otherwise,  appears  in  the  record  from  the  conversations  with  Mr. 
Lowry,  or  with  Judge  Davis  and  others.  7  Ircd.  448;  16  111.  3 1 1 ;  6 
Blackf.  88;  10  B.  &  C.  263;  26  Ala.  300. 

A  plea  of  justification  is  based  upon  the  theory  that  the  defend 
ant  uttered  the  words  charged  in  the  declaration.  This  plea  must 
be  specific  to  every  part  and  particular  of  the  declaration,  as  the 
proof  must  be  full  and  complete,  or  the  plea  must  faiL  Character 
is  far  more  sacred  than  property,  and  should  be  protected  by  courts 
and  juries  with  watchful  care.  Persons  who  injure  the  character 
of  others  ought  to  be  no  less  answerable  to  justice  than  those  who 
injure  property.  The  principles  and  philosophy  of  the  law  as  to 
the  latter  constitute  the  basis  of  the  rules  as  to  the  former,  and  a 
correct  understanding  of  the  one  will  aid  in  a  due  administration  of 
the  other.  As  a  general  rule,  the  same  degree  of  carelessness  and 
negligence  which  will    render  a  man  responsible  for  injuiy  to  pro- 
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porty,  will  render  him  no  less  liable  for  injuries  to  character.  With- 
out intending  to  depart  from  our  rule,  nor  to  comment  upon  the 
weight  of  the  evidence  in  this  case,  we  are  compelled  to  express,  in 
conclusion,  our  inability  to  discover  in  the  record  the  reasons  of 
the  verdict,  in  the  face  of  the  fact  that  the  plea  of  justification  was 
filed  subsequent  to  the  birth  of  the  negro  child. 

Under  proper  instructions,  the  questions  in  this  action  are  pecu- 
liarly for  the  jury,  who,  we  are  confident,  on  another  trial,  when 
fully  and  correctly  instructed,  will  do  exact  justice  between  these 
parties. 

Vide  11  Johns.  R.,  88;  6  id.  221;  12  id.  240;  3  id.  180-239;  11 
N.  Y.;  12  id.;  2  Wend.  448;  1  Min.  166;  4  Md.  454;  26  Ala.  300; 
16  Vt.  245;  7  Cow.  726;  12  Wend.  546;  2  Leigh,  471;  16  N.  Y. 
54-442;  2  Green.  311;  Owen,  51 ;  3  Ind.  518;  4  Iowa,  463;  13  Ala. 
127;  6  Ind.  426;  20  Me.;  6  Leigh,  696;  10  Vt.  343. 

Upon  the  points  herein  discussed,  we  refer,  also,  generally,  to 
Starkie  on  Ev. ;  Hilliard  on  Torts ;  Gr.  Ev. ;  Ph.  Ev.,  with  Cow. 
A  IL's  Notes,  wherein  the  law  of  slander  is  stated  with  clearness  and 
pieoision. 

The  Judgment  U  reversed  and  the  ccue  remanded. 
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Adams,  plaintiff  in  error,  t.  Clxm. 
Innkeeper  ^  UabQiUy  cf^  for  prop&rt^  qf  ffuetL 


9 


An  innkeeper  is  bound  to  extraordinary  diligence  in  preserying  the  property 
of  his  guest  entrusted  to  his  caro,  where  the  guest  has  complied  with  all 
reasonable  rules  of  the  inn.  And  if  the  guest,  on  departing  fh>m  the  inn, 
leaves  his  or  her  baggage  with  the  innkeeper  with  his  consent,  he  is  liable  for 
its  safe-keeping  as  an  innkeeper,  for  a  reasonable  time,  according  to  the  cir- 
cumstances of  the  case. 

Claim  against  an  innkeeper  for  the  value  of  trunk  and  contents. 

Mrs.  Clem,  the  plaintiff,  was  a  guest  at  defendant's  inn,  and  had 
her  trunk  in  her  room.  On  departing,  after  paying  her  bill,  she 
said  a  gentleman,  whom  she  pointed  out,  would  call  for  her  trunk 
in  a  few  minutes;  and  the  defendant  said:  '*  Very  well.''  The 
trunk  not  being  brought  to  her  by  the  said  gentleman,  she  sent  her 
son  for  it  four  days  after.  The  trunk  was  not  delivered  to  him, 
the  defendant  saying  that  shortly  after  Mrs.  Clem  left,  another 
lady  left,  and  he  supposed  that  she  took  the  trunk. 

Mrs.  Clem  did  not  pay  anything  for  the  care  of  her  trunk  after 
she  left  the  inn.  The  defendant  requested  the  judge  to  charge  that 
after  leaving  the  inn  without  any  contract  as  to  the  farther  care 
of  her  baggage  and  without  paying  for  such  care,  the  innkeeper 
was  not  bound  to. extraordinary ,care;  that  if  she  left  with  do  Inten- 
tion of  returning  as  a  guest,  the  relation  of  innkeeper  and  guest 
oeased,  and  that  it  was  nothing  but  a  naked  bailment.    The  ooorl 
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reffued  so  to  charge,  and  the  jury  foimd  for  plaintiff  for  $150. 
Defendant  appealed. 

John  a  WeOsy  by  &  Wise  Parker^  for  plaintiff  in  error. 

H.  FiMer  for  defendant. 

BnowNy  C.  J.  When  Mrs.  Clem  departed  from  the  inn,  kept  by 
the  plaintiff  in  error,  where  she  was  entertained  as  a  guest  for  pay, 
she  left  her  trunk  in  the  possession  of  the  innkeeper,  with  his  con- 
sent, stating  that  a  person  named  by  her  would  call  for  it  in  ten 
minutes.  The  person  who  was  to  have  carried  the  trunk  into  the 
country  for  her  disappointed  her,  and  on  the  following  Friday  she 
sent  her  son  to  the  inn  for  it,  and  the  plaintiff  in  error  had  lost  it 
in  the  meantime,  and  could  not  deliver  it,  nor  did  he  show  any 
diligence  in  taking  care  of  it.  Upon  this  state  of  facts  she  brought 
this  suit,  and  recovered  $150,  the  amount  of  which  it  was  shown  by 
the  evidence  to  have  been  worth,  and  this  bill  of  exceptions  is 
brought  to  reverse  that  judgment. 

An  innkeeper  is  bound  to  extraordinary  diligence  in  preserving 
the  property  of  his  guests  entrusted  to  his  care,  where  they  have 
complied  with  all  reasonable  rules  of  the  inn.  This  is  admitted  by 
the  plaintiff  in  error.  But  he  insists  that  his  liability  as  an  inn- 
keeper ceased  when  his  guest  departed,  leaving  her  trunk  in  his 
care,  and  that  from  that  time  he  was  a  bailee  without  compensa- 
tion, and  was  only  liable  for  gross  negligence.  We  think  in  such 
case  that  the  innkeeper  with  ^hom  the  baggage  of  his  guest  is 
left  with  his  consent,  though  he  gets  no  additional  compensation 
for  taking  care  of  it,  is  still  liable  for  it,  as  innkeeper,  for  a 
reasonable  time,  to  be  estimated  according  to  the  circumstances  of 
the  case,  after  which  he  would  be  only  a  bailee  without  hire,  and 
liable  as  such.  And  we  are  not  prepared  to  say  that  the  time  was 
unreasonable  which  intervened,  in  this  case,  before  the  guest  sent 
back  for  her  baggage. 

But  if  we  treat  the  plaintiff  in  error  as  a  naked  depositary,  he  is 
still  liable,  as  the  evidence  shows  that  he  was  guilty  of  gross  negli- 
gence, by,  which  the  baggage  was  lost.  Indeed,  he  does  not  pre- 
tend to  show  diligence  in  taking  care  of  it. 

J'udgvMnt  affirmed. 

Nora.— See  Jktmfom t.  Chaamt^y  5 Q.  B.  164;  Bwrgtm t.  Oanmtr,  4 M.  A  S.  806;  JfeZtonoM 
▼.  Bigertm^  6  Barb.  660;  mntermaU  t.  Oarki,  6  Saodford,  MS;  CfUtt  ▼.  fkmUltry,  U  Md. 
m;  ami  ▼.  mffgbu^  U  Johns.  115;  fiptr  r.  Mmnf,  tl  Wend.  S89;  Mata$  t.  Brown,  I  Qal. 
137:  iAO^t  dam,  1  SmlUi*t  Leading  Omci,  OS  and  note;  Cbgtft  t.  iXimarcf,  id.  S46  a&d 
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Pool  and  another,  plaintiffs  in  error,  v.  Lewis. 

(41Ga.l81) 

Hiparian  right$.    Bight  qf  nUU  cwnsr  to  detain  water.    ExtopptL 

Tlc  owner  of  a  mill,  whose  dam  and  mochincrj  are  suited  to  the  size  and  capa- 
city of  the  stream,  has  a  right  to  the  rctisonablc  use  of  the  water  to  propel 
bis  machinery,  but  he  must  detain  it  no  longer  than  is  necessary  for  its  profit- 
able enjoyment,  and  he  must  return  it  to  its  natural  channel  before  it  passes 
upon  tlie  land  of  the  proprietor  below. 

What  is  a  reasonable  detention  is  a  question  for  the  Jury,  in  view  of  all  the 
facts  in  the  case,  taking  into  account  the  nature  and  use  of  the  machinery, 
and  the  use  of  the  water  necessary  to  its  profitable  employment.  If  the 
owner  detains  the  water  no  hmger  than  is  necessary  for  its  prufitublc  use,  he 
is  not  liable  in  damages  to  the  proprietor  below. 

Where  the  owner  of  an  iron  furnace  upon  a  stream  claims  that  the  owner  of  a 
mill  above  his  works  had  bound  himself  by  verbal  contract  that  he  would 
never  stop  the  usual  and  constant  flow  of  the  water  in  the  channel  of  the 
stream,  and  the  owner  of  the  furnace,  after  the  death  of  the  owner  of  the  mill^ 
st(K)d  by  and  saw  the  mill  sold  by  the  administrator  of  the  deceased,  to  an 
iniiof'cnt  purchaser,  and  gtive  no  notice  of  the  verbal  agreement  Ix^twcen 
himself  and  the  deceased,  he  is  estopped  from  setting  up  the  verlml  agree- 
ment agi«inst  the  purchaser  who  invcstcil  his  money  without  notice  of  it, 
and  the  parties  stand  upon  their  respective  rights  under  the  general  law 
governing  riparian  proprietors  in  the  use  of  the  water  in  the  stream. 

TiiR  plaintiffs  bronght  this  action  alleging  that  they  were  the 
owners  of  a  furnace  on  Stump  creek,  and  had  the  right  to  uso  the 
waters  of  said  creek  therefor;  tliat  the  defendants  owned  a  mill 
above,  on  said  creek,  and  had,  by  means  of  dams,  etc.,  ])revcntcd 
the  water  from  flowing  in  its  usual  course  and  volume  to  their  works, 
and  thereby,  for  three  months  during  the  summer,  prevented  them 
from  operating  their  furnace.  They  also  claimed  a  parol  contract 
with  the  father  of  defendants  then  owning  said  mill,  whereby  he 
had  bound  himself  and  his  privies  never  to  obstruct  the  water. 

The  defendants  pleaded  the  general  issue  and  showed  that  their 
mill  was  built  in  1845,  and  had  been  run  ever  since;  that  they  had 
used  tlio  water  as  carefully  as  they  could  to  prevent  damage  to 
plaintiffs;  that  they  had  never  stopped  the  water  but  once  or  twice 
and  then  to  repair  their  machinery.  It  appeared  also  that  in  sum 
mer  the  creek  was  very  low,  and  that  it  was  customary  to  stop  thi 
furimces  during  that  boason,  and  that  the  water  was  then  hardly 
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sufficient  to  run  the  furnace  had  the  mill  been  away.  It  also 
appeared  that  defendants  bought  the  mill  at  public  auction  at  the 
sale  of  tlieir  fsither^s  property,  and  that  Pool  was  ])re8ont  at  the 
sale,  and  gave  no  notice  of  any  contract  with  their  father  as  to 
the  use  of  said  water,  and  that  they  had  no  hnowledge  of  it. 

The  jury  found  for  the  defendants,  and  the  plaintiffs  appealed 
fi*om  the  order  refusing  a  new  trial. 

W.  T,  Wofford  and  Warren  Akin,  for  plaintiffs  in  error. 

jiMa  Johnson,  hjW.JZ  Dahney.  John  W,  Woffbrdy  and  2>.  A. 
WaiAeTy  for  defendants. 

Bro\vx,  C.  J.  The  controlling  question  in  the  case  is,  had  the 
defondaiiis  the  right  to  use  the  water  in  the  stream,  as  they  did 
nse  it,  for  the  ])uq)Ose  of  running  their  mill,  located  a  short  distance 
above  the  furnace  of  the  plaintiffs?  Judge  Parrott,  who  presided 
oil  the  trial,  left  it  to  the  jury  to  determine  whether  the  use  and 
detention  of  the  water,  by  the  defendants,  were  reasonable  and 
necessary,  under  the  circumstances  of  the  case  made  by  the  evi* 
dence.     We  see  no  error  in  this. 

In  Washburn^s  Easements  and  Servitudes  (side  page  267),  the 
nile  is  laid  down  as  follows:  ''The  question  of  a  reasonable  use 
of  ihe  water  by  the  mill-owner  abcve,  depending,  as  it  must,  upon 
the  size  of  the  stream,  as  well  as  the  business  to  which  it  is  subser- 
vient, and  on  the  ever-varying  circumstances  of  each  particular 
case,  must  be  determined  by  the  jury  and  not  by  the  court."  It 
seems  to  us  that  a  correct  rule,  as  to  the  use  of  the  water  by  the 
owner  of  a  mill  on  a  stream,  is  found  on  side  page  253  of  the  same 
book,  in  the  following  language:  ''But  in  doing  so,  he  must  use 
the  water  in  a  reasonable  and  proper  manner  in  propelling  and 
operating  a  mill,  suited  and  adapted  in  its  magnitude  to  the  size 
and  capacity  of  the  stream  and  the  quantity  of  water  flowing 
therein.  Nor  could  he  detain  the  water  an  unreasonable  length  of 
time,  nor  discharge  it  in  such  e:<c3assive  quantity  that  it  would  run 
to  waste.  He  must  use  the  water  in  such  a  way  and  manner  that 
every  riparian  proprietor,  at  points  further  down  the  stream,  will 
have  the  use  and  enjoyment  of  it,  substantially,  according  to  its 
natural  How,  subject,  however,  to  such  disturbance  and  interruption 
us  are  necessary  and  unavoidable,  in  and  by  the  reasonable  and 
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proper  use  of  it  for  the  operating  of  a  mill  of  suitable  magnitude^ 
adapted  and  appropriate  to  the  size  and  oapaoity  of  the  Btream  and 
quantity  of  water  flowing  therein." 

In  the  case  of  Seitrick  t.  DeuehiUr^  6  Penn.  VL  82,  the  plaintiff's 
works  were  an  ancient  grist-mill,  the  defendant's  a  modem  saw-mill, 
on  the  same  stream.  In  operating  his  mill  the  defendant  some- 
times detained  the  water  from  three  to  five  days  or  more,  and, 
besides  using  the  water  for  driving  his  mill,  applied  it  to  irrigating 
his  land.  Besides  this,  he  at  times  let  out  so  much  water  from  his 
own  as  to  flow  the  plaintiff's  mUl.  The  court  were  urged  to  rule 
that  such  a  detention  must  necessarily  be  objectionable,  as  being  a 
violation  of  the  plaintiff's  rights.  But  they  declined  so  to  do,  and 
submitted  the  question  to  the  jury,  whether  it  was  a  reasonable 
detention  of  the  water  or  not.  If  he  detained  it  no  longer  than  was 
necessary  for  his  proper  enjoyment  of  it,  the  plaintiff  cannot  recover, 
unless,  as  the  court  added  in  their  instructions,  the  defendant 
detained  the  water  vexatiously  or  wantonly.  And  the  whole  court, 
in  commenting  upon  and  approving  those  instructions,  refer,  as  a 
test  of  what  may  be  done,  to  the  ^^  reasonableness  of  the  detention 
depending,  as  it  must,  on  the  nature  and  size  of  the  stream,  as  well 
as  the  business  to  which  it  is  subservient,  and  on  the  ever-varying 
circumstances  of  each  particular  case."  See,  also,  on  this  point, 
Mabie  v.  MaUeson^  17  Wis.  1;  Springfield  v.  Harris^  4  Allen,  496. 
A  large  proportion  of  the  cases,  where  conflicting  rights  are  set  up 
by  such  mill-owners  to  use  of  water,  will  be  found  to  have  been 
determined  by  the  application  of  this  broad  rule,  of  what  is  a  reo 
sonable  uaCy  in  view  of  the  circumstances  of  each  particular  case. 
See  Wash.  E.  &  S.,  side  page  266,  and  a  number  of  cases  there  cited. 

Taking  this  to  be  the  correct  rule,  and  applying  it  to  the  evidence 
in  this  case,  we  are  satisfied  these  plaintiffs  had  no  cause  of  action. 
We  think  the  defendants  made  only  such  reasonable  use  of  the 
water,  under  the  circumstances  of  this  case,  as  they  had  the  legal 
right  to  make.  The  water  was  low  in  the  stream,  and  the  furnace 
was  being  run,  as  is  shown,  contrary  to  the  practice  of  the  judicious 
operators,  on  the  same  stream,  under  like  circumstances,  at  a  time 
when  true  economy  required  that  it  be  stopped,  and  that  the  time 
be  appropriated  to  laying  in  stock  for  use,  till  the  rise  in  the  stream 
.-esulting  from  the  fall  rains,  after  which  there  was  sufficient  water 
for  alL 

At  any  rate,  the  defendants,  who  first  g^t  control  of  the  water 
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when  it  was  too  weak  to  supply  all,  had  the  right  to  detain  it  a  rea- 
sonable time  for  necessary  use  at  their  mill.  The  court  submitted 
the  question  of  the  reasonableness  or  unreasonableness  of  the  use 
made  of  the  water  by  the  defendants  to  the  jury,  and  they  found 
in  favor  of  the  defendants.  And,  after  a  careful  review  of  the  tps- 
tiniony  given  in  on  the  trial,  we  are  satisfied  they  found  correctly. 
Section  2206  of  the  Revised  Code  declares  that  "the  pwner  of  a 
stream  not  navigable  is  entitled  to  the  same  exclusive  possession 
thereof  as  he  has  of  any  other  part  of  his  land,  and  the  legislature 
has  no  power  to  compel  or  interfere  with  him  in  its  lawful  use  for 
the  benefit  of  those  above  or  below  him  on  the  stream,  except  to 
restrain  nuisances."  Construing  this  section  with  sections  2201  and 
2967,  we  think  they  do  not  change  the  common-law  rule  already 
laid  down.  •  They  secure  to  the  owner  of  the  land  over  which  the 
stream  passes,  the  legal  tise  of  it,  for  the  purpose  of  propelling  such 
machinery  as  is  suited  to  the  size  and  capacity  of  the  stream;  pro- 
vided the  water  is  not  obstructed  for  an  unreasonable  time,  and  is 
not  diverted  from  its  natural  channel  when  it  passes  to  the  lands  of 
the  next  proprietor. 

But  it  is  claimed  that  the*  evidence  showed  that  there  was  a 
verbal  contract  or  understanding  between  Pool,  one  of  the  plaintiffs, 
and  Dr.  Lewis,  who  built  the  mill,  and  was  a  partner  in  the  furnace 
when  b'uilt,  and  for  several  years  afterward,  that  the  water  should 
never  be  obstructed  at  the  mill,  but  should  flow  constantly  in  the 
channel  of  the  stream  to  the  furnace.  It  is  not  pretended  that  this 
license  or  contract,  or  whatever  it  may  have  been,  was  in  writing. 
And  the  court  below  ruled  that  the  plaintiffs  could  not  have  the 
benefit  of  it,  because  the  right  claimed  to  have  been  conveyed  by 
it,  which  was  a  right  in  the  plaintiffs  to  prohibit  the  detention  of 
the  water  at  the  mill  for  such  reasonable  time  as  the  law  would 
otherwise  allow,  was  an  interest  in  land  which  could  only  be  con- 
veyed in  writing.  See  Code,  sec.  1940.  While  we  are  not  prepared 
to  say  the  court  committed  error  in  this  ruling,  we  do  not  deem  it 
necessary  to  decide  the  question.  The  evidence  shows  that  Pool, 
the  plaintiff,  was  present  when  the  land  upon  which  the  mill  is  loca- 
ted was  sold  at  administrator's  sale,  as  the  property  of  Dr.  Lewis, 
and  that  he  gave  the  bidders  no  notice  of  this  parol  license  or  con- 
tract, but  permitted  them  to  invest  their  money  in  the  said  property 
without  knowledge  of  the  right  he  now  seeks  to  set  up,  which  existed 
if  at  all,  only  in  parol.  Under  this  state  of  facts,  ^e  hold  that 
Vou  v.— 67 
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Pool  was  estopped  from  afterward  setting  up  this  parol  license  or 
contract,  to  the  injury  of  the  purchasers.  And  the  parties  are  left 
just  where  the  law  governing  in  such  cases,  without  license  or  oon* 
tract,  leaves  them. 

There  were  numerous  charges  asked,  and  exceptions  to  the  charge 
as  given  by  the  court,  and  his  refusals  to  charge,  upon  which  we 
are  asked  to  pass  judgments  But  as  the  points  already  decided 
must,  in  our  opinion,  control  and  dispose  of  this  litigation,  we  deem 
it  unnecessary  t-o  do  sa 

Judgment  qffitmtd. 


BaxwxB,  Administrator,  plaintiff  in  error,  v.  Baztbb  dl  oL 

(41  Oft.  sit.) 

Oonaliruetiion  pf  mitrumenL     IFttt. 

An  instrument  in  the  form  of  a  deed  which  conveys  all  the  property  that  the 
maker  "may  die  posBesBed  of  is  a  wiH,  and  is  only  admisaihle  in  evidence 
after  due  probate. 

Bbbwbb,  as  administrator  of  Stephen  Baxter,  sued  the  defend- 
ants,  sons  of  deceased,  to  recover  certain  personal  property  belong** 
ing  to  the  estate  which  they  refused  to  deliver. 

One  of  the  defendants  testified  that  the  deceased  in  his  lifetime 
delivered  to  him  the  paper  hereinafter  described,  and  told  him  te 
take  care  of  it,  and  to  take  possession  after  his  death  of  all  he  left, 
and  to  divide  the  same  between  himself  and  the  other  defendants. 

The  defendants  then  tendered  the  following  paper  in  evidenoet 

"  STATE  OF  GEORGIA,  ) 

LiBERTT  COUITTT.  ) 

**  Enow  all  men  by  these  presents,  that  I,  Stephen  Baxter,  of  the  State  of 
Georgia,  and  county  aforesaid,  for  and  in  consideration  of  the  good-will  and 
affection  which  I  have  and  do  bear  to  my  three  children,  to  wit:  WQey  Baxter, 
John  Baxter  and  Stephen  Baxter,  my  sons  aforesaid,  I  do  hereby  ^ve  and 
devise  unto  them,  the  said  Wiley  Baxter  of  the  county  of  Tattnall,  and  John 
Baxter  of  the  county  of  Wayne,  and  Stephen  Baxter  of  the  oonn^  of  liber^, 
I  give  unto  them  and  their  heirs  the  following  property  equally  between  them : 
the  said  Wiley,  John  and  Stephen  Baxter,  and  their  heirs,  all  my  estate,  both 
real  and  personal,  consisting  of  lands,  money  and  evidences  «f  d^ty  honm^ 
cattle,  hogs  and  all  the  other  stock  of  all  descriptions  that  I  may  iie 
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of,  to  them  and  their  heirs  equally,  to  have  the  same  omnolested  to  their  own 

proper  use  and  benefit  foreyer,  in  fee  simple.    And  I,  the  said  Stephen  Baxter^ 

will  warrant  and  defend  the  right  and  title  of  the  same  nnto  them,  the  said 

Wiley,  John  and  Stephen  Baxter,  and  their  heirs,  execators,  adminlatratoia^ 

and  assigns. 

^In  testimony  whereof,  I,  the  said  Stephen  Baxter,  have  hereunto  set  mfi 

hand  and  seal,  this  the  16th  day  of  September,  1868. 

his 
••STEPHEN  H  BAXTER. 
marlL 
**  Signed,  sealed  and  delivered  ) 
m  presence  of  ) 

•*  D.  P.  SUUJTAH, 

"  H.  C.  Pabxbb,  J.  P." 

This  paper  bad  been  recorded  on  the  deed  books  of  Liberty 
county,  on  the  18th  of  September,  1863.  Plaintiff's  counsel  objected 
to  this  paper  upon  the  ground  that  it  was  not  a  deed  but  a  will^ 
ind  had  never  been  probated.  The  objection  was  overruled  and 
the  paper  was  read  in  evidence. 

The  jury  found  for  the  defendants.  Plaintiff's  counsel  moved 
for  a  new  trial  upon  the  ground  that  the  court  erred  in  admitting 
said  paper  in  evidence.  The  court  refused  a  new  trial,  and  that  ia 
assigned  as  error. 

J.  M.  MtrmeTf  by  William  B.  GatUden^  for  plaintiff  in  error. 

A.  IL  Smithy  by  Julian  Hartridge^  for  defendants. 

Wabnsb,  J.  The  only  question  presented  on  the  argument  of 
this  case  is,  whether  the  paper  writing  set  forth  in  the  record  is  a 
deed  or  testamentary  paper.  The  court  below  held  it  to  be  a  deed^ 
and  that  is  assigned  for  error  here.  A  paper  having  the  formalities 
of  a  deed  may,  notwithstanding,  be  a  wUL  In  determining  whether 
an  instrument  be  a  deed  or  a  will,  the  court  will  not  consider  what 
the  maker  believed  it  to  be,  but  what,  in  point  of  law,  it  is.  The 
intention  of  the  maker  as  to  the  character  of  the  estate  conveyed 
is  the  criterion  by  which  the  court  will  determine  whether  a  given 
paper  is  a  deed  or  a  will,  and  if  the  intention  gathered  from  the 
whole  paper  is,  that  the  estate  is  not  to  pass,  or  the  instrument  to 
take  effect  •««n^t7  Mb  deaths  it  is  a  will  and  not  a  deed.  Sestet  v. 
Youny^  2  Eelley,  81.  The  paper  writing  set  forth  in  the  record 
conveys  only  puch  of  the  described  property  as  the  maker  thereof 
^*  may  die  possessed  of ;"  no  present  interest  in  the  property  waa 
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conveyed  to  the  three  sons,  and,  until  the  death  of  the  maker  of  the 
instrument,  no  one  could  know  what  portion  of  the  prop<»rty 
described  therein  he  would  die  possessed  of.  Consequently,  the 
instrument  conveyed  only  such  portion  of  the  described  property  as 
he  might  be  possessed  of  at  the  time  of  his  deaths  and  is,  in  law,  a 
testamentary  disposition  of  the  property,  to  take  effect  cU  the  death 
of  the  maker  of  the  instrument,  and  if  legally  executed,  may  l>e 
proved  as  such  in  the  proper  court. 
Let  the  judgment  of  the  court  below  be  reversed. 


O'Btbnb,  plaintiff  in  error,  v.  Thb  Mayob  and  Aldxbmxv  of 

Savannah. 

(41G«.8n.) 

TaaaUon  during  rebdXion, 

The  right  of  taxation  is  inherent  in  the  sovereign.  So  far  as  it  exists  in  a 
municipal  corporation,  it  is  by  grant,  and  is  called  a  fhinchise. 

A  de  facto  government,  which  is  able  to  maintain  its  supremacy  by  ite  armies, 
may  exercise  this  power,  and  those  who  are  sabject  to  its  control  are  bound 
to  obedience.  But  if  it  assesses  a  tax  and  is  overthrown  before  it  is  col- 
lected, the  rightful  sovereign  whose  power  is  established  will  not  enforce 
such  assessment  against  the  subjects  of  the  government  de  jure. 

In  such  case,  those  who  have  paid  the  tax  to  the  de  facto  government  whi  e  It 
was  supreme  have  no  means  of  recovering  it  back,  and  those  who  did  not 
pay  till  its  overthrow  are  under  no  obligation  to  pay. 

A  note  given  since  the  war  to  the  mayor  and  council  of  Savannah,  for  tax 
assessed  by  the  city  authorities  during  the  existence  of  the  Confederate 
government  but  not  collected,  is  void  for  want  of  consideration. 

A  note  given  for  such  tax,  and  for  ground-rent  due  the  city,  by  contract  made 
prior  to  the  war,  is  void  as  to  the  tax,  but  good  as  to  the  rent  The  con- 
sideration is  clearly  severable,  as  the  record  shows  precisely  how  much  of  h 
was  for  tax  and  how  much  for  rent 

Action  on  a  note  of  O'Bjrrne  for  $6,502.17,  dated  23d  of  May, 
1867,  due  one  day  after  date,  held  by  the  mayor  and  aldermen  of 
Savannah,  plaintiffs,  and  secured  by  a  mongtige  on  realty,  which 
they  also  sought  to  foreclose. 

.  The  defendant  alleged  that  said  note  was  void,  as  being  given  in 
e^'Ulemcnt  of  certain  taxes  assessed  against  defendant  by  plaintiS 
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during  1861,  1862,  1863  and  1864,  which  taxes  were  assessed  for 
the  purpose  of  aiding  the  then  existing  rebellion.  It  appeared  at 
the  trial  that  the  plaintiff  had  not  increased  its  taxes  nor  rates  of 
taxation  during  the  war,  nor  had  levied  any  tax  for  carrying  ou 
the  war,  and  that  a  part  of  the  consideration  of  said  note  wa* 
ground-rent,  due  from  defendant  to  the  city.  Defendant  offered 
evidence  tending  to  prove  that,  during  the  aforesaid  years,  the 
defendant  had  appropriated  money  to  build  batteries,  to  entertain 
Confederate  soldiers,  etc.,  and  the  reports  of  the  mayor  and  trea- 
Buror  of  Savannah  were  read,  to  show  that  large  quantities  of  the 
moneys  of  the  city  were  expended  for  war  purposes. 

Tho  jury  found  for  the  plaintiff,  and  the  defendant  appealed  from 
an  order  denying  a  new  trial. 

John  M,  Ouerrard^  for  plaintiff  in  error, 

« 

JS  J.  Harden^  A.  W.  Hammond  A  Son^  for  defendants. 

Brown,  C.  J.  1.  The  city  of  Savannah,  as  a  municipal  corporation^ 
has  only  such  power  of  taxation  as  is  granted  to  it  by  the  sovereign 
authority.  The  right  of  taxation  inheres  in  the  sovereign.  2  Blao. 
Com.  37. 

During  the  existence  of  the  Confederate  government,  while  the 
city,  as  is  shown  by  this  record,  supported  that  government  against 
the  government  of  the  United  States,  and  the  State  government 
formed  part  of  the  Confederacy  engaged  in  conducting  war  against 
the  government  of  the  United  States,  the  city  could  claim  no  grant 
from  the  State,  as  one  of  the  United  States,  to  assess  a  tax  for  any 
purpose.  Whatever  powers  she  had  while  engaged  in  the  war 
against  the  United  States,  under  and  in  aid  of  the  government  of 
the  Confederate  States,  she  derived  from  the  State  as  a  member 
of  that  goveniment.  Her  legal  government  had  been  displaced, 
and  she  was  controlled  by  a  government  whose  authority  depended 
upon  the  success  of  the  armies  of  the  government  to  which  it 
adhered,  and  under  which  it  exercised  its  powers. 

2.  A  de  fiusto  government,  able  to  maintain  its  supremacy  by 
its  arms,  may  exercise  the  power  of  taxation,  and  its  subjects  are 
bound  to  obey  its  laws  and  pay  the  tax  assessed,  as  they  are  unable 
10  resist  its  authority.  It  does  this  by  virtue  of  its  exercise  of 
sovereignty  while  it  is  supreme.    But  after  it  has  assessed  a  tax,  if 
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it  is  overthrown  before  the  tax  is  collected,  and  the  power  of  the 
rightful  sovereign  is  re-established,  the  tax  will  not  be  enforced,  as 
the  rightful  government  will  not  execute  the  laws  of  the  govern- 
ment de  facto  in  imposing  burdens  by  taxation  for  its  own  support 
upon  the  subjects  of  the  government  dejure. 

3.  In  such  case  we  hold  that  those  who  were  not  compelled  to 
pay  the  tax,  during  the  existence  of  the  government  defacto^  are 
no  longer  liable  for  it  after  the  government  by  which  it  was 
imposed  has  ceased  to  exist.  And  those  who  paid  the  tax  have 
no  remedy,  as  they  can  look  alone  to  the  government  which 
leceived  it  for  redress,  and  that  has  passed  away  and  can  afford 
none. 

4.  As  the  plaintiffs  in  error  are  not  now  liable  to  the  city  of  Savannah 
or  any  tax  assessed  by  her  during  the  period  while  the  de  facto 

government  of  the  State  and  city  adhered  to  the  Confederate 
«;overnment,  and  aided  in  the  war  against  the  government  of  the 
United  States,  a  promissory  note,  given  in  consideration  of  such 
supposed  liability,  is  void  for  want  of  consideration. 

5.  The  note  sued  on  in  this  case  is  founded  upon  two  distinct 
considerations,  which,  as  the  record  shows,  are  clearly  severable. 
One  is  the  tax  assessed  by  the  de  facto  government  of  the  city 
during  the  war.  The  other,  an  amount  due  the  city  for  ground- 
rent,  by  contract  made  prior  to  the  war,  and  for  the  tax  imposed  by 
the  rightful  government  since  the  war.  The  precise  amount  of  war 
tax,  and  tl  e  exact  amount  of  ground-rent  and  legal  tax  are  clearly 
ascertainable  by  reference  to  the  record.  A  contract  may  be  either 
entire  or  severable.  In  the  former,  the  whole  contract  stands  or 
falls  together.  In  the  latter,  the  failure  of  a  distinct  part  does  not 
void  the  remainder.  The  character  of  the  contract  in  such  case  is 
determined  by  the  intention  of  the  parties.  See  Revised  Code, 
§  2083. 

We  hold  that  the  court  should  have  instructed  the  jury  in  this 
•case  to  deduct  the  amount  of  the  tax  assessed  during  the  war,  and 
to  find  for  the  city  the  amount  due  for  ground-rent  and  for  tax 
assessed  by  the  city  authorities  since  the  restoration  of  legal 
government  over  the  city. 

Jitdgment  revened. 
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TCam  Equitablb  Ldpb  Assubanck  SooiBiTy  plaintiff  in  errors  ▼• 

Paterson. 

(410a.  838.) 

L^  kuunuiM,    MtataUmenU  in  the  applieatian.    FraudU    Dying  **  fly  U  (nm 

hand.**    DrunkennetB, 

Where  one,  representing  himeelf  to  an  insurance  company  to  be  a  married 
man,  eflfects  an  insurance  on  his  own  life  for  the  benefit  of  his  alleged  wife 
and  as  her  agent,  when  in  fact  the  marriage  is  Toid  by  reason  of  the  reputed 
wife's  having  a  former  lawful  husband  living  at  the  time ;  and  the  policy  con- 
lainsa  provision  tliat  any  false  statement  by  the  assured  shall  invalidate  it ; 
heldf  that  the  policy  is  not  void  by  reason  of  the  illegality  of  the  lost  mar- 
riage, unless  it  appears  that  the  said  reputed  husband  and  wife  knew  at  the 
time  the  insurance  was  effected  that  at  the  time  of  their  supposed  marriage 
the  lawfhl  husband  was  living,  and  the  marriage  illegal,  and  felled  to  inform 
the  company  of  the  feet 

BeH  also,  that  death  from  an  over-dose  of  laudanum,  taken  by  mistake,  while 
in  a  drunken  condition,  is  not  dying  **  by  his  own  hand ; "  but  death  from 
laudanum  taken  with  intent  to  destroy  life,  Uiough  while  in  a  drunken 
condition,  would  be  dying  ^  by  his  own  hand/* 

AcnoN  on  a  policy  of  insurance.  In  1867,  James  A.  Paterson 
caused  his  life  to  be  insured  by  the  defendants,  a  corporation,  in 
behalf  of  and  for  the  benefit  of  the  plaintiff,  Catharine  A.  Pater- 
son his  wife,  in  consideration  of  the  premium  of  $136. 30,  to  be  paid 
semi-annually  during  the  life  of  the  assured.  Among  the  stipula- 
tions in  the  policy  were,  that  it  should  be  void  "if  the  assured 
shall  die  by  his  own  hand  within  two  years  from  the  date  of  said 
policy,"  **  or  if  the  declarations  made  in  the  application  for  said 
policy,  or  if  any  statement  respecting  the  person  or  family  "  of  the 
assured,  "  should  be  found  in  any  respect  untrue."  The  applica- 
tion also  provided  that  "  any  nntrue  or  fraudulent  answers  or  state- 
ments, any  suppression  of  facts  respecting  his  health  or  family  his- 
tory," etc.,  "  shall  render  all  policies  issued  under  or  by  reason  of 
this  application  null  and  void."  Among  the  statements  in  the 
apprK'ation  were  these:  that  he  (applicant)  was  married;  that  his 
habits  of  life  had  always  been  correct  and  temperate;  that  he  very 
rarely  iiso<l  anient  spirits,  malt  liquors  or  wine;  and  that  the  per- 
son ^lariied  as  beneficiary  was  his  wife. 

The  preiiiiiuns  were  regularly  paid.     In  May,  1868,  the  assured 
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diet],  of  which  fact  notice  and  proof  were  made  to  the  defendants 
as  required  by  the  policy. 

The  defendants  alleged  that  Paterson's  statement  in  the  applica* 
tion,  that  he  was  a  married  man,  was  false,  and  that  plaintiff  was 
not  Patei-son's  wife,  as  was  therein  stated,  but  was  the  wife  of  one 
John  11.  Talbird,  but  that  she  had  undertaken  to  marry  Paterson, 
and  was  living  with  him  under  such  circumstances  that,  had  they 
been  fully  disclosed,  the  policy  would  not  have  been  issued;  that  in 
1863,  she  and  Paterson  had  procured  the  passage  of  a  private  act, 
relieving  them  from  the  penalties  of  marrying  while  said  Talbird 
was  alive,  representing  that  at  the  time  of  their  marriage  they  sup- 
posed him  to  be  dead,  which  facts  were  fraudulently  concealed 
from  the  defendants;  that  she  had  no  interest  in  Paterson^s  life; 
that  she  had  been  faithless  to  Paterson  and  drove  him  to  despera- 
tion, and  that  he  was  about  to  separate  from  her  when  he  died; 
ih:it  Paterson^s  death  was  the  result  of  poison  taken  voluntarily 
by  him  or  administered  by  her,  and  that  she,  with  knowledge  of 
the  fact,  refused  and  neglected  to  call  medical  aid,  whereby  he  died. 

Paterson  and  the  plaintiff  were  married  in  1860,  she  having 
separateil  from  her  former  husband  in  1859,  and  in  1863  a  private 
act  was  passed  relieving  them  from  the  penalties  of  marrying  during 
her  former  husband's  life,  they  declaring  that,  at  the  time  of 
the  marriage,  they  supposed  Talbird  to  be  dead,  but  had  since  had 
reason  to  doubt  it.  The  evidence  was  conflicting  as  to  whether  she 
knew  of  Tal bird's  existence  at  time  of  her  said  marriage. 

It  was  shown  that  Paterson,  the  assured,  died  from  the  effects  of 
laudanum  taken  about  twelve  o'clock  .at  night,  and  that  no  physi- 
cian was  called  until  eleven  o'clock  the  next  day,  and  that  he  died 
at  twelve  —  also  that  she  was  under  indictment  for  the  murder  of 
her  husband.  Some  evidence  was  also  introduced  to  show  that  she 
was  unfaithful  to  Paterson ;  that  he  was  about  to  separate  from 
her,  and  that  her  conduct  at  his  death  and  funeral  was  strange  and 
unnatural;  which  evidence  was  controverted. 

The  jury  found  for  the  plaintiff  for  $10,000,  and  the  defendant 
moved  for  a  new  trial,  and  brought  this  appeal  from  the  order 
denying  it. 

Jacksony  LawUm  di  Baannger^  for  plaintiff  in  error. 

Layd  and  IHirbridge  A  ChUotm^  for  defendant  in  error. 
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McCat,  J.  The  law  prohibiting  the  insurance  of  a  life  by  another, 
who  has  no  interest  in  the  continuance  of  that  life,  is  founded  in  a 
Bou^id  public  policy.  It  is  intended  to  prevent  gaming  policiea,  and 
to  avoid  that  inducement  to  crime  which  would  exist  if  it  were  per* 
mitted.     Bunyon  on  Life  Ins.  10,  15;  Hev.  Code,  sec.  2776. 

We  do  not  think,  however,  the  case  at  bar  comes  within  the 
reason  of  the  rule.  We  cannot,  it  is  true,  agree  with  the  court 
below,  that  a  marriage,  where  one  of  the  parties  has  a  lawful  hus- 
band or  wife  living,  is  a  legal  marriage,  for  all  civil  purposes,  until 
it  is  set  aside.  Our  Code,  sections  1698  and  1701,  declares  such  a 
marriage  void.  Nor  is  it  by  our  law  a  ground  of  divorce.  At  any 
rate  it  is  not  among  the  grounds  enumerated  in  §  1711  of  the  Code. 
Whether  our  courts  might  not  entertain  a  proceeding  to  have  such 
a  marriage  declared  void^  it  is  not  necessary  to  discuss. 

It  is  tnie  that,  under  oar  law,  whilst  such  a  marriage  is  void,  '*  the 
children  bom  before  the  commencement  of  a  prosecution  are  legiti- 
mate, notwithstanding  the  invcdidity  of  siich  marriage.  Revised 
Code,  §  4457.  It  is  true,  also,  that  a  man  holding  out  a  woman  as 
his  wife  is  bound  for  her  acts  as  though  she  were  his  wife.  But  this 
holds  even  if  there  be  in  fact  no  marriage.  The  most  that  can  be 
said  is,  that  for  some  purposes,  the  law  treats  the  marriage  as  exist- 
ing. But  these  are  purposes  referring  to  the  rights  of  otherSy  and 
not  to  the  rights  of  the  parties  themselves. 

As  respects  the  parties  and  their  rights,  we  do  not  know  of  a  par- 
ticular in  which  such  a  marriage  is  otherwise  than  void.  Surely  the 
wife  is  not  entitled  to  dower  and  a  year's  support,  etc. 

By  the  common  law,  a  marriage  between  two  persons,  when  one 
was  under  a  previously  undissolved  marriage,  is  ahsoltUely  voidj  and 
thus  did  not  require  a  sentence  of  divorce.  Shelford,  223,  and  cases 
cited.  Certain  canonical  disabilities  rendered  a  marriage  voidable — 
as  consanguinity,  affinity,  bodily  infirmity,  etc.  In  these  cases,  a 
sentence  declaring  the  marriage  void  was  necessary.  Shelford,  223. 
To  this  class  may,  perhaps,  be  added  pre^iontract.  Case  of  Anne 
Boleyn. 

But  impediments  to  marriage,  such  as  idiocy,  former  marriage, 
etc.,  which  existed  at  law,  made  the  marriage  void.  Poynter  on 
Marriage,  84. 

The  existence  in  England  of  two  courts — ecclesiastical  and  com- 
mon law — one  administering  the  canon  and  the  other  the  common 
law,  kept  these  distinctions  very  clear.  Here,  where  we  administer, 
Vou  V— 68 
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by  one  court,  both  laws,  it  is  necessary  to  preserve  the  dbtinotion, 
since  it  is  founded  in  the  nature  of  things  and  in  the  law  of  morals. 

But  though  such  a  marriage  is  void,  and  may  be  so  treated  in  any 
court  where  the  facts  are  made  apparent,  we  do  not  see  that  it  fol- 
lows that  a  policy  of  insurance,  effected  by  the  husband  on  his  awn 
lifey  in  the  wife's  name  and  for  her  benefit,  is  void. 

We  do  not  think  such  a  policy  comes  within  the  reason  of  the  law 
prohibiting  gaming  policies,  nor  that  it  is  open  to  the  other  objec- 
tion, that  it  offers  inducement  to  crime.  In  this  case,  though  the 
marriage  was  Ulegal,  yet  in  fcu^  the  woman  had  an  interesty  and 
a  deep  interest,  in  the  life  of  the  husband*  He  treated  her  as 
his  wife;  he  supported  her  as  such;  she  passed  into  society 
as  such,  and  she  was  dependent  upon  him  for  support  as  such. 
It  was  the  husband  who  in  fact  effected  this  policy.  It  was 
his  own  method  of  extending  to  this  woman  his  assistance  and 
protection,  after  he  should  himself  be  dead.  Here  is  no  gam- 
ing, since  the  very  person  whose  life  is  insured  is  himself  the 
actor  in  the  transaction.  So,  too,  as  to  the  temptation  to  crime, 
offered  to  the  beneficiary  of  the  policy.  It  would  seem,  when  the 
person  whose  life  is  insured  is  himself  the  actor  in  the  matter,  the 
amount  of  temptation  held  out  to  others  to  take  his  life  may,  as  a 
general  rule,  at  least,  be  loft  to  hia  discretion. 

In  Massachusetts  (12  Mass.  115)  it  has  been  held  that  a  sister 
may  insure  the  life  of  her  brother,  if  she  be  actually  depend- 
ent upon  him.  And  the  Now  York  cases.  22  Barb.  39,  and  20 
N.  Y.  82,  established  that  an  insurance  effected  by  one  on  his  own 
life,  for  the  benefit  of  a  third  person  (and  that  is  in  substance  this 
case),  is  good,  since  the  idea  of  wager  in  such  a  case  is  absurd. 

Our  statute  merely  requires  tlie  person  insuring  to  have  an  interest. 
Code,  §  1776.  Another  section  of  the  Code,  2778,  expressly 
permits  the  insured  to  direct  the  money  to  be  paid  to  his  assignee^ 
and  if  he  may  do  this,  wo  do  not  see  that  an  insurance  effected  by 
him,  as  the  assured  of  another,  for  that  other^s  benefit,  is  not  equally 
good.  We  do  not  think,  therefore,  that  this  policy  is  void  simply 
because  the  marriage  was  illegal. 

But  the  utmost  good  faith  is  required  in  such  case.  The  appli- 
cant is  bound  to  state  every  material  fact  in  his  knowledge.  §§ 
2(371  and  2672  of  our  Revised  Code,  and  2670  of  the  same,  con- 
lain  these  distinct  propositions:  1st.  That  any  variation  from  the 
truth,  by  which  the  nature,  extent  or  character  of    the  risk  is 
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affected,  will  avoid  the  polioj.  2d.  If  the  party  acts  bonajidey  and 
states  what  he  thinks  \a  the  truth,  this  does  not  make  the  policy 
void,  but  the  willful  concealment  of  a  fact  which  enhances  the  risk, 
does  do  so. 

To  apply  these  principles  to  this  case,  it  is  clear  to  us  that  the 
court  errred  in  his  charge  to  the  jury.  He  told  them  that  Pater- 
sonS  failure  to  inform  the  company  of  the  true  relations  between 
himself  and  the  defendant  in  error  was  not  such  a  false  representa- 
tion as  avoids  the  policy.  We  think  this  depends  entirely  on 
whether  Paterson  knew  at  the  time  what  the  true  relations  were; 
if  he  did  not  know,  then  he  acted  bona  fide^  and  under  section 
2761  of  the  Code  the  policy  is  good.  But  if  he  did  know  and  kept 
back  the  truth,  then,  under  section  2762  of  the  Code,  the  policy 
is  bad. 

We  tbink  the  legality  of  the  supposed  marriage  was  a  material 
fact.  It  affected  the  character  of  the  risk.  No  man,  observant  of 
human  conduct,  can  fail  to  have  noticed  that  disturbance  in  one's 
marital  relations  is,  of  all  things,  most  calculated  to  create  mental 
and.  physical  unhealthiness,  and  no  prudent  company  would  be  so 
ready  to  take  the  risk  of  a  man's  life,  whose  condition  was  that  of 
Paterson,  as  it  would  had  the  marriage  been  legal. 

The  history  of  these  parties  is  itself  a  striking  commentary  of 
the  idea  we  intend  to  convey.  Very  clearly,  Mrs.  Paterson,  as  she 
is  called,  knew  that  her  last  marriage  was  illegal,  and,  very  clearly, 
her  knowledge  of  the  looseness  of  the  tie  that  bound  her  to  Pater- 
son influenced  her  conduct,  in  her  relations  to  him,  and  in  her 
daily  association  with  others;  add  to  this  the  impending  fear  of 
discovery,  social  ostracism,  and  the  consciousness  that,  at  any 
moment,  as  with  a  petard,  the  whole  fabric  of  her  present  domestic 
relations  was  subject  to  be  scattered  to  the  winds;  and,  under  such 
circumstances,  it  is  surely  true  that  there  are  many  influences 
unfriendly  to  health,  and  many  conducive  to  the  formation  of 
habits,  and  the  indulgence  in  practices  calculated  to  shorten  life. 

We  do  not  say  that  Paterson  was  aware  of  the  illegality  of  the 
4narriage;  that  is  for  the  jury  to  determine  on  the  proof.  What 
Ne  mean  is,  that  if  he  was  aware  of  it  and  concealed  it,  he  kept 
from  the  company  facts  entering  materially  into  the  nature  and 
extent  of  the  risk,  and  that  concealment,  willful  and  intentional  ae 
it  was,  and  of  facts  contrary  to  the  truth  of  the  case,  avoids  the 
policy. 
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Very  clearly,  to  our  minds,  a  death  by  accident  does  not  come 
within  the  description  of  dying  by  one's  own  hand.  There  must 
be  an  intent  to  commit  suicide.  Even  though  it  be  but  the  intent 
of  a  drunken  man,  however,  it  is  none  the  less  an  intent. 

We  think,  taking  all  the  charge  together,  the  court  properly  put 
the  law  upon  this  point  to  the  jury,  though  it  was  somewhat 
obscured  by  the  mode  in  which  the  charge  was  made.  An  acci- 
dent, even  though  it  be  the  result  of  that  loss  of  perception  pro- 
duced by  drink,  cannot  fairly  be  called  the  product  of  intent.  But 
if  the  intent  in  fact  exists,  the  other  fact,  that  the  man  was  maudlin 
from  drink,  and  could  have  no  very  intelligent  conception  of  hie 
surroundings,  does  not  help  the  case;  since  the  drunkenness  is  his 
own  act,  and  society  would  be  in  great  danger  if  one  could  escape 
the  consequences  of  his  acts  by  the  plea  of  drunkenness. 

Judgment  reversed. 


Hill,  plaintiff  in  error,  v.  Wilkeb. 

(410a.  449.) 
LorcTa  day — eontraeU  made  on.    Lex  loci  eontracttu. 

Where  a  note  was  made  and  delivered  in  the  purchase  of  a  mining  privil<^  at 
Pike's  Peak,  in  Kansas,  on  the  Sabbatli  day,  and  suit  thereon  is  brought  iD 
the  courts  of  this  State,  and  there  is  no  evidence  of  the  lex  loci  eontractut 
produced  on  the  trial,  held^  that  the  presumption  of  law  is,  that  tlie  law  of 
the  place  where  the  note  was  made  is  the  same  as  our  own ;  especially  will 
such  presumption  be  made  where  a  contrary  presumption  would  be  unjust  to 
the  Christian  civilization  of  the  aj;e,  and  in  violation  of  the  decalogue. 

As  the  laws  of  this  State  forbid,  under  penalties,  any  violation  of  the  Lord's 
day  by  the  transaction  of  any  business,  trade  or  calling,  a  note  made  upon 
the  Sabbath  day,  in  pursuance  of  trade  or  business,  will  not  be  enforced  by 
the  courts  of  this  State  under  the  laws  of  this  State,  as  such  contract  is  void 

Action  on  a  note,  in  which  the  jury  found  for  the  plaintifi^  and 
defendant  appealed.    The  facts  are  stated  in  the  opinion. 


I  P.  Bell,  for  plaintiff  in  error. 

George  2>.  Rice^  for  defendant. 

LocHRAKE,  Ch.  J.     This  was  an  action  brought  on  a  promissory 
note  dated  May  20,  1860,  given  by  Hill  (in  conjunction  with  others 
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not  sued),  and  payable  to  Wilker.  On  the  trial  of  the  case  it  was 
admitted  that  the  note  was  made  and  delivered  on  the  Sabbath 
day,  and  the  consideration  is  expressed  to  be  for  a  mining  privilege 
at  Pike's  Peak,  in  Kansas,  where  the  note  was  made. 

The  main  and  controlling  question  made  by  the  record  is,  whether 
a  note  executed  on  the  Sabbath  day,  and  given  in  the  business 
or  work  of  the  parties'  ordinary  calling,  and  not  in  pursuance  of 
works  of  necessity  or  charity,  is  such  a  contract  as  may  be  enforced 
under  the  laws  of  this  State. 

There  is  nothing  disclosed  by  this  record  relative  to  the  laws  of 
Kansas  on  this  subject,  and  the  principle  of  lex  locij  or  the  doctrine 
of  comity,  as  to  how  far  Georgia  would  permit  contracts  violative 
of  her  public  policy  to  be  enforced,  conceding  such  contracts  to  be 
valid  outside  of  her  territorial  limits  where  made,  but  conflicting 
with  her  own  system  of  laws  and  public  policy,  is  a  question  we 
need  not  decide,  as  there  is  nothing  in  this  record  which  would 
authorize  this  court  to  presume  such  law  or  statutory  provision 
to  exist. 

Sitting,  as  we  do,  to  administer  the  laws  of  this  State  in  ques- 
tions to  be  determined  by  our  courts,  we  are  necessarily  governed 
by  the  laws  as  we  find  them  existing  here,  except  proof  is  made  of 
different  provisions  of  law  existing  where  the  contract  sought  to  be 
enforced  was  executed.  As  a  general  rule,  the  laws  of  the  place, 
when  proved,  lex  loci  contractus^  will  be  administered  by  courts 
wherever  the  enforcement  of  the  contract  is  invoked.  But  to  this 
general  rule  there  are  exceptions,  for  courts  will  not  lend  their  pro- 
cesses or  powers  to  enforce  laws  which  contravene  the  public  policy, 
or  are  immoral,  or  in  conflict  with  the  fundamental  principle  of 
conscience  or  morality  pervading  the  legislation  of  the  State  when 
the  power  of  such  court  is  invoked;  and  this  court,  while  it  broa<ily 
and  in  the  widest  sense  recognizes  comity  upon  all  questions  within 
its  legitimate  scope  and  operation,  has  nevertheless  asserted  in  its 
prerogatives  of  justice  these  exceptions  to  the  general  rule. 

In  this  case,  however,  the  question  is,  what  construction  courts 
will  give  to  the  law  of  contracts,  where  there  is  no  proof  of  the  lex 
loci.  And  we  hold,  in  the  absence  of  proof  to  the  contrary,  the  legal 
presumption  is,  that  the  lex  loci  is  the  same  as  our  own.  We  are 
sustained  in  this  presumption  by  the  fact  that  a  contrary  view 
\\'ould  suppose  the  people  of  Kansas  to  have  annulled  the  decalogue, 
and  to  have  permitted  by  law  the  disregard  of  Christian  obligation, 
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and  not  only  forgotten  but  violated  the  injunction,  ''Remember 

the  Sabbath  day  to  keep  it  holy;  in  it  thoa  shalt  do  no  manner  of 

work.**    This  Btate,  for  over  a  century,  has  recognized  upon  her 

statutes  the  sanctity  of  the  obligation,  and  punished  its  violators. 

All  worldly  labor  or  work  done  in  the  ordinary  calling  of  our  people 

on  the  Lord's  day  is  forbidden  under  penalties,  and  only  such  acts 

as  necessity  invokes  or  charity  inspires  are  exempted  from  their 

infliction. 

This  court,  in  31  Oa.  607,  has  expressly  ruled  that  the  payment  of 

money  on  a  note  was  a  transaction  in  violation  of  the  law,  it  being 

made  on  the  Lord's  day  or  Sunday,  and  did  not  constitute  such  an 

sftknowledgment  of  the  debt  as  would  nuse  the  presumption  of  a 

promise  sufficient  to  take  the  case  out  of  the  statute  of  limitations; 

that  the  act  of  payment  was  void,  and  all  the  obligations  growing 

out  of  it  were  null  and  void. 
And  this  is  the  almost  unbroken  current  of  American  author! 

ties.  **  A  promissory  note  given  on  a  Sunday  is  void,  as  between 
the  parties,  and  a  subsequent  promise  to  pay  it  will  not  make  it 
valid."  Pope  v.  JOynUy  50  Me.  83.  **  A  note  signed  and  delivered 
on  Sunday  is  invalid.''  48  Me.  198.  A  note  given  on  Sunday,  for 
the  price  of  a  horse  sold  on  that  day,  is  void.  26  Maine,  464.  And 
the  same  doctrine  is  laid  down  in  the  following  cases :  38  Miss.  344; 
16  Iowa,  49;  9  Minn.  194;  8  id.  13  and  41 ;  9  N.  H.  500;  14  id. 
133;  19  id.  233;  41  id.  215;  4  Lid  619;  13  id.  565;  \  tl<xnje$  Oom^ 
Tenn.  261 ;  3  Wis.  343;  5  Ala.  467 ;  10  id  566 ;  18  id.  280 ;  25  id 
528 ;  27  id.  281 ;  18  Yt.  379 ;  24  id.  317;  Michigan  Reports,  2 Doug. 
73.  And  we  might  expand,  if  we  had  time,  this  cloud  of  authority 
in  support  of  a  doctrine  almost  without  exception,  and  those  rather 
in  modification  of  the  rule  than  in  conflict  with  it. 

Grouping,  however,  this  mass  of  authority  from  every  section  of 
this  continent,  we  think  it  would  be  unjust  to  the  Christian  civiliza- 
tion of  this  age  to  permit  any  other  presumption  than  the  one  we 
have  laid  down,  to  wit :  that,  in  the  absence  of  proof  of  any  law  to 
the  contrary,  the  presumption  is  that  the  law  of  this  contract  must 
be  held  to  be  the  same  as  our  own.  And  as  our  courts  have  held 
all  contracts  made  in  the  pursuance  of  the  ordinary  callings  or  busi- 
ness on  the  Lord^s  day  or  Christian  Sabbath  to  be  void,  it  follows 
that  this  court  so  adjudges  in  the. case  at  bar,  and  the  judgmeoit  iA 
the  court  below  is,  on  this  ground,  reversed. 

HoCT   Seti^dWiiV.  JSUaMTOtA,  8  Am.  Kep  8G6,  and  nou.  Bn^Mn ▼.  Ai»  4ld.SB4. 
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ComrsB,  plaintiff  in  error,  v.  Thb  Soutubbn  Bxp&bss  Oomfavt. 

(4t  Qa.9r.) 
Bankruptcy.    AbatemerU  cf  action. 

An  action  at  law  does  not  abate  by  the  bankraptcy  of  the  plaintiff,  and  If  the 
assignee  in  bankraptcy  be  discharged,  without  any  interference  by  him  with 
the  suity  it  may  proceed  hi  the  name  of  the  bankrupt,  the  presumption,  In  the 
absence  of  any  proof  to  the  contraiy,  being  that  the  action  is  proceeding  for 
the  benefit  of  the  true  owner,  whoever  he  may  be. 

CoNNSB  brought  an  action  against  the  company  for  the  loss  of  his 
gooda,  Whdn  the  canse  was  called  for  trial,  defendant's  counsel 
said  plaintiff  could  not  proceed,  \>QC9k\i&e  pendente  liU^  Conner  was 
adjudged  a  bankrupt.  This  was  admitted,  and  plaintiff's  counsel 
then  proposed  to  make  Conner's  assignee  in  bankruptcy  a  party 
plaintiff.  It  was  replied  that  he  had  been  discharged  and  this  was 
admitted ;  but  the  assignee  was  present  and  consented  to  be  made  a 
party.  The  judge  said  the  cause  had  abated,  and  refused  to  make 
the  assignee  a  party.  Conner's  counsel  then  stated  that  they  were 
interested,  having  a  fee  of  fifty  per  cent,  on  the  recoveiy,  and  pro* 
jiosed  to  have  the  cause  proceed  in  Conner's  name  for  their  usa 
lliis  was  refused,  nothing  more  appeared  and  the  cause  was  held  to 
have  abated.    These  refusals  and  this  holding  are  assigned  as  error. 

JZ  JL  JBenninffy  J.  K  Pou^  Peahody  db  Brannon^  for  plaintiff  in 
error. 

Mo8€8  <t  Gerrard  for  defendant  in  error. 

McCat,  J.  This  is  an  anomalous  case.  Pending  the  proceedings 
in  bankruptcy,  and  until  the  assignee  was  discharged,  we  are  not 
clear  that,  under  the  bankrupt  law  of  the  United  States,  the  bank- 
rupt could  proceed  in  his  own  name.  United  States  Bankrupt  Law, 
§§  18,  48,  16.  Though  it  would  seem  that,  by  the  English  practice, 
where  the  rules  of  pleading  too  are  very  precise,  the  suit  may  pro- 
ceed in  the  name  of  the  bankrupt.  2  Wilson,  372;  3  T.  R.  437;  7 
East.  64;  1  T.  R.  463;  1  B.  and  Adol.  459;  2  Daniel  and  L.  49;  8 
Taunt.  59,  and  Peck  v.  Jenniee  et  cU.  7  Howard,  612. 

But  it  appears  that  the  proceedings  in  bankruptcy  have  been  eanr 
eiudedf  the  whole  matter  settled  and  the  assignee  discharged*    We 
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must  conclude  that,  for  some  proper  reason,  the  title  to  this  claim 
has  reverted  to  the  bankrupt.  Prima  foude^  that  is  true,  because 
the  assignee  has  not  undertaken  to  control  it.  It  may  have  been 
left  to  the  bankrupt  ajler  paying  aU  his  debts.  It  may  have  been 
allowed  him  as  his  poor  debtor^s  exemption  under  the  bankrupt  law. 
It  may  have  been  allowed  to  him  on  a  composition  with  his  creditors, 
as  provided  by  the  act,  even  after  the  fiat  of  bankruptcy.  We  do 
not  ansert,  as  true,  any  of  these  things.  The  presumption  is,  that 
the  judgment  of  the  bankrupt  court,  discharging  the  bankrupt  and 
the  assignee,  closes  up  the  business.  If  there  was  fraud,  the  fraud 
was  in  obtaining  the  discharge  of  the  assignee,  which  will  not  be 
presumed,  and  cannot  be  set  up  by  this  defendant  here.  Prima 
fojcie^  at  least,  this  claim  belongs  to  the  plain tift'  The  fact  that 
there  has  been,  an  assignee,  and  that  he  has  been  discharged,  does 
not  alfect  the  question;  since,  as  we  have  said,  the  presumption  is 
that  the  assignee,  as  the  agent  of  the  bankrupt  court,  would  not 
have  been  discharged,  leaving  this  claim  undisposed  of,  had  there 
not  been  some  proper  reason  for  leaving  it  in  the  control  of  the 
plaintiff. 

Surely,  the  debt  of  the  defendant  was  not  discharged,  /fhere  is 
no  other  person  authorized  to  sue  it,  and  it  is  bat  fair  to  presume 
that  the  plaintiff  is  now  pressing  it  for  purposes  consistent  with 
honesty,  and  for  the  use  of  whoever  is  entitled  to  the  proceeds. 

We  think,  therefore,  the  court  eri*ed  in  holding  that  the  suit  abated, 
until  it  is  made  to  appear  that  the  plaintiff  is  not  the  true  owner,  or 
is  not  asserting  this  right  fairly;  we  think  he  had  a  perfect  right  to 
proceed,  and  it  is  not  for  the  defendant  to  object. 

Judgment  reversed. 


SsLFy  plaintiff  in  error,  y.  Dunn  and  ▲xothes.    ' 

(«IGm.688.) 
Common  carrier.    Private  ferry. 

One  who  keeps  a  ferry  for  his  own  use  and  for  the  convenience  of  customers  to 
his  mill,  but  who  charges  no  ferriage,  is  not  a  common  carrier,  and  is  only 
bound  to  ordinary  diligence. 

The  defendants,  Dunn  and  Brown,  were  the  owners  of  a  custom- 
vnill,  and  to  make  it  more  accessible  to  their  customers  had  a  ferry 
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boat  or  flat  to  go  to  it  across  the  pond.  The  ferry  was  not  char- 
tered nor  were  any  IoIIh  charged. 

The  plaintiff,  one  of  their  customers,  procured  his  load  at  the 
mill,  and  when  going  upon  the  boat  to  return,  it  ^ot  loose  and  his 
mules  were  drowned.  He  broue^ht  this  action  against  the  defend- 
ants, as  carriers  for  hire,  alleging  the  hire  to  be  the  increased 
custom  obtained  by  reason  of  the  ferry. 

The  court  charged  that  if  persons  were  induced  to  go  to  the  mill 
by  reason  of  the  ferry,  and  defendants'  business  was  thereby  bene- 
fited, they  were  liable  as  common  carriers,  and  bound  to  extra- 
ordinary diligence. 

The  jury  found  for  the  plaintiff,  and  the  defendants  appealed 
from  ian  order  denying  a  new  trial. 


A.  T.  HackeU  and  W.  H,  Dabney^  for  plaintifb  in  error. 
MeCvlchen  Jb  Shumate^  for  defendants. 

McCat,  J.  As  a  general  rule,  a  ferryman  is  a  carrier,  and,  under 
certain  circumstances,  he  is  a  common  carrier.  Angell  on  Carriers, 
§  82.  But  a  carrier  is  one  who  transports  goods /br  hire,  Reyised 
Code,  §  2030.  A  common  carrier  is  one  who  pursues  the  business 
constantly  or  continuously,  for  any  period  of  time  or  any  distance 
of  transportation.  Code,  §  2040.  One  who  '^  pursues  the  business.** 
What  business?  The  business  of  carrying  goods  for  hire,  A 
carrier  is  bound  to  ordinary  diligence.  A  common  carrier  can 
giye  no  excuse  for  loss  or  damage  but  the  act  of  Ood  and  the 
enemies  of  the  State,  and  even  then  he  must  use  extraordinary 
diligence.  Rey.  Code,  §§  2039,  2040.  And  this  is  but  a  restate- 
ment of  the  common  law,  by  Jones,  Story,  Angell  and  other  writers 
upon  the  subject.  To  make  one  a  common  carrier,  he  must  be 
entitled,  either  by  the  bargain  or  by  implication,  to  toll  or  hire. 

This  whole  question,  in  a  case  yery  like  this  in  all  its  details, 
was  before  the  supreme  court  of  South  Carolina,  in  the  case  of 
LUU^ohn  y.  Jones^  2  McMullin,  366.  That  was  a  case  of  a  ferry 
—  a  private  ferry  —  used  like  this,  as  an  appendage  to  a  mill. 
There,  however,  it  often  happened  that  persons,  otliur  llian  cus- 
tomers to  the  mill,  passed  and  paid  ferriage;  but  it  was  understood 
that  the  payment  was  optional,  and  went  to  the  servant,  the  main 
purpose  of  the  ferry  being  to  pass  the  customers  to  the  milL    The 
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court  held,  in  that  case,  that  the  mere  fact  that  persons  paid  was 
not  suiticient;  the  circumstances  must  be  such  as  that  there  is 
either  an  express  or  an  implied  promise  to  pay.  The  use  of  it,  as 
an  appendage  to  the  mill,  did  not  alter  the  case. 

The  feiTyman,  in  this  case,  was  a  mere  mandataryj  a  bailee,  not 
for  liire,  and  is  only  liable  for  gross  negligence.  Rev.  Coilo,  § 
2078.  This  was.not  even  a  chartered  ferry,  but  a  simple  accommo- 
dation  of  the  mill-o\inicr  to  his  customers.  It  is  very  subtle  reason- 
ing to  8ay  that  the  increased  custom  to  his  mill  was  his  compensation. 
But  one  rarely  does  any  act  of  favor  to  others  that  does  not,  at 
Icngtli,  repay  him.  Is  it  fair  to  call  that  hire  ?  We  have  given  s 
good  deal  of  search  to  find  a  case  where  such  incidental  benefits, 
coming  to  a  mandatary,  have  been  held  to  change  his  character  and 
make  him  a  b^iilee  for  hire,  but  have  found  none. 

We  think  the  charge  was  wrong  on  this  |K>int.  The  defendant 
was  only  liable  for  gross  neglect,  unless  he  was  in  the  habit  of 
charging  toll.    Rev.  Code,  §  734. 

JtulynmU  revertetL 
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Whitakxb  y.  Uaxiwobd,  Pbovidxncs  and  Fishkill  Railxoad 

CoMPAjnr. 

(8R.I.I7.) 
Intereti  on  eouporu. 

Interest,  by  way  of  damages,  is  recoverable  upon  the  orerdne  coapoiu  or  inier- 

est  warrants  of  railroad  bonds,  from  the  time  of  demand  and  retusU  of  nay* 
menu 

Dbrt  to  recover  the  amount  of  certain  coupons  or  interest  wai^ 
rants,  secured  by  and  attached  to  bonds  given  by  the  defendants  to> 
the  plaintiff —  the  bonds  not  yet  due.  The  coupons  were  payable,, 
by  their  terms,  at  stated  periods,  and  were  all  overdue  at  the  time 
of  suit  brought.  Prior  to  the  suit,  the  plaintiff  had  demanded  pay* 
ment  of  the  coupons;  and  payment  being  refused,  now  demanded 
interest  on  the  same.  Whether  he  was  entitled  to  interest,  and 
from  what  time,  were  the  questions  now  submitted  to  the  court. 

Ilayes^  for  plaintiff,  cited  Spencer  et  al.  y.  Pierce  et  al.,  6  R.  1. 63 » 
Pierce  v.  IlaU,  1  N.  II.  179;  Singleton  y.  LeuoU^  2  Hill,  408;  Doig 
V.  Parkky^  3  Rich.  125;  GHbbe  y.  Chispane^  2  Nott  A  McCord,  38; 
People  y.  I7ew  York^  5  Cow.  331, 334;  1  Am.  Lead.  Cases,  403,  and 
note,  p.  522 ;  Hollingiteorth  y.  City  of  Detroit^  3  McLean,  472. 

Onrret/f  for  defendants. 
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Wliitaker  ▼.  Hartford,  Providence  and  Fishkill  Railroad  Company. 

I.  Interest,  purely  as  interest,  never  draws  interest.  Ha$Hng% 
V.  WiriraUy  8  Mass.  466;  Wilcox  v.  Howard^  23  Pick.  167;  Henry  v. 
Flaggy  13  Met  64;  Doe  v.  Warren^  7  GreenL  48;  7  Conn.  67;  4 
Johns.  235;  ChUders  v.  Dean^  4  Rand.  406;  Hotnard  v.  Brctdley^ 
1  App.  31. 

IT.  The  coupons  are  not  expressed  to  bear  interest.  They  con- 
tain no  promise,  are  not  notes,  checks  or  due  bills,  nor  of  a  like 
uaturc,  nor  subject  to  like  rules. 

III.  I  am  aware  of  a  few  cases  in  apparent  conflict  with  those 
cited,  where  interest  by  way  of  damages  has  been  allowed  on  time 
notes  bearing  interest  payable  at  stated  intervening  periods,  but 
these  were  cases  where  both  principal  and  interest  were  overdue. 
I  know  of  no  case  where  interest  has  been  allowed  on  interest  pure 
and  simple,  in  a  suit  for  the  recovery  of  interest.  In  a  recent  case, 
supreme  judicial  court  of  Massachusetts,  not  yet  reported  because 
^t\V  depending  on  collateral  matters,  of  R,  G.  Shaw  et  al.  v.  Nor- 
jolk  Count}/  Railroad  Company^  on  exceptions  to  the  master's  dis- 
allowance of  interest  on  defendants'  overdue  coupons  —  precisely 
the  present  case  —  the  court,  after  a  full  hearing,  decreed  "  that  no 
interest  be  allowed  on  any  interest-coupons  adjudged  outstanding 
and  entitled  to  the  benefit  and  security  of  the  mortgage."  The 
hearing  was  before  the  whole  court. 

^Vmes,  C.  J.  The  suit  is  for  the  amount  of  the  interest-couponn 
only,  the  bonds  not  being  due.  These,  neither  by  their  terms  nor 
by  custom,  are  payable  with  interest,  but  are  to  be  presented  for 
and  given  up  on  payment.  Until  presented,  the  defendants  could 
have  been  in  no  default  for  non-payment ;  but  after  it,  the  coupons 
being  diie,  the  refusal  to  pay  was  a  clear  breach  of  the  contract, 
and  interest  from  the  time  of  demand  and  refusal  is  recoverable  by 
way  of  damages.  Railroad  bonds  with  interest-coupons  attached, 
are  purchased  for  investment  and  income,  and  when  the  latter  is 
not  paid  at  the  time  promised,  no  well  considered  authority,  pro- 
perly understood,  forbids  what  principle  requires,  that  the  damage 
from  delay  of  payment  should  be  compensated  by  interest  on  ^e 
amount  due,  computed  from  the  day  of  demand  and  refusaL 
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(41  B-Lias.) 
AHritraUon  and  award. 

When  arbitratoiB  are  oonstltated  by  the  parties  the  Judges  of  the  law,  the  flicts 
and  the  equity  of  a  case,  their  award  will  not  be  annulled  if  it  appear  Xh%*: 
it  is,  within  the  terms  of  the  submission,  fairly  construed,  and  ftirnishes  %■ 
rule  sufficiently  certain  to  define  and  limit  the  rights  of  the  parties,  and  under 
which  those  rights  may  be  enforced — ^no  mistake  of  law  or  of  any  material 
fact  appearing  on  the  face  of  the  award,  or  by  admission  of  the  arbitrators^ 
nor  any  partiality  or  corrupt  conduct  on  their  part,  or  misbehavior  in  the 
parties,  beiug  pretended. 

Dbmubreb  to  a  bill  in  equity,  seeking  to  annul  an  award  of 
referees  under  a  rule  of  the  court  of  common  pleas. 

The  bill  set  forth  that  a  difference  having  arisen  between  the^ 
complainant  and  the  defendant  company  as  to  the  right  of  the- 
defendant  to  maintain  its  dam  to  a  certain  height,  to  the  injury  of 
the  plaintiff's  mill  privilege  above  on  the  same  stream,  they,  under 
a  rule  of  court,  submitted  the  matter  in  dispute  to  arbitrators,  wha 
made  a  report  and  award  to  the  court  of  common  pleas,  by  which 
it  was  received  and  confirmed  on  the  afternoon  of  the  last  day  of 
its  December  term,  1860.  It  was  admitted  in  the  bill  that  no 
objection  was  made  to  the  reception  of  the  report  by  the  plaintiff; 
but,  in  explanation,  it  was  stated  that  he  was  not  aware  that  the 
report  was  to  be  made  until  the  afternoon  on  which  it  was  con- 
firmed, and  that  he  was  unable  seasonably  to  find  counsel  and 
obtain  advice  as  to  his  rights  and  dutiea  The  several  grounds  upon 
which  the  plaintiff  relied  were  also  set  forth  in  the  bill,  together 
with  many  details  of  the  evidence  submitted  to  the  referees.  These 
are  presented,  with  sufiScient  fullness,  in  the  opinion  of  the  court. 

72.  W.  Greene,  for  the  plaintiff. 

Cxirrey  for  the  defendant. 

}3uiJ.ocK,  J.  This  bill  seeks  to  annul  an  award.  The  defendant* 
demur  to  the  bill,  as  presenting  no  case  for  pquitable  relief. 

It  is  Raid  the  award  should  be  annulled,  as  not  conforming  to  th» 
Mibmission  ;   that   the  Rubmission  calle«l   upon   the  arbitrators  to 
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adjudicate  upon  the  "  present  or  other  fixed  height  of  the  defend- 
ants' dam;'*  and  that  as  this  dam  then  had  a  fixed  height,  with  no 
movable  flash-board  right,  there  was  no  authority,  under  the  sub- 
mission, in  the  arbitrators  to  award  such  a  right. 

There  is  no  doubt  that  an  award  shouhl,  in  all  material  points, 
pursue  the  submission.  The  parties  agree  as  to  what  they  will 
submit,  and  if  the  arbitrators  adjudicate  upon  any  matter  or  right 
not  within  the  fair  terms  of  the  submission,  their  award,  as  to  such 
matter  or  right,  is  a  nullity  and  not  binding.  It  is  equally  true 
that  every  reasonable  intendment  is  to  be  made  in  favor  of  an 
award.  It  will  be  intended  that  the  matter  or  right  adjudged  was 
submitted  until  the  contraiy  appears.  Strong  v.  Strong^  9  Gush. 
1164,  565. 

In  this  case,  the  plaintiff  and  the  defendants  owned  different 
water  privileges  upon  the  same  stream.  The  defendants  had  raised 
their  solid  dam  and  flash  boards.  The  plaintiff  alleged  that  this 
was  against  right,  and  to  the  injury  of  his  water  privilege.  These 
allegations  the  defendants  deny;  therefore  they  enter  into  an  agree- 
ment to  submit  their  respective  rights  to  arbitration.  The  submission 
recites  that  disputes  have  arisen  between  the  parties,  and  that  they 
are  desirous  of  amicaljly  adjusting  the  same.  They  then  agree 
that  "  their  respective  rights  in  the  premises,  and  all  questions  in 
dispute  between  them,  relating  to  this  dam,  be  submitted  to,'*  etc. ; 
and  the  arbitrators  named,  or  a  major  part  of  them,  are  to  decide 
upon  the  "  respective  rights  "  of  the  parties  "  at  law  and  in  equity." 
This  is  all  of'  the  submission  material  in  this  connection  to  be 

considered. 

■ 

The  submission  is  to  be  construed  in  the  light  of  the  admitted 
antecedent  facts.  What  differences  had  arisen  between  these  par- 
ties, which  these  arbitrators  were  amicably  to  adjust?  What  use 
of  or  control  over  this  water  privilege  had  the  defendants  pre- 
viously exercised,  claiming  that  right;  and  what  injury  did  the 
plaintiff  deem  he  had  sustained  in  consequence?  In  1841,  the 
defendants  maintained  a  solid  dam  to  a  level  with  the  top  of  the 
*'  great  rock  "  in  the  pond  above,  with  fixed  six-inch  flash-boards,  a 
portion  of,  and  movable  six-inch  flash-boards  the  rest  of  the  year. 
In  1865,  they  placed  twelve-inch  movable  flash-boards  upon  this 
dam.  In  May,  1859,  the  defendants  raised  their  solid  dam  twelve 
inches,  and  placed  upon  it  twelve-inch  movable  flash-boards.  III 
t^optember,  of  the  same  year,  this  submission  was  entered  into. 
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Tlie  right  alike  to  raise  their  solid  dam  and  place  flash-boards 
thereon  of  an  additional  height,  the  defendants  claimed  and  exer- 
cised. This  right  the  plaintiff  denied,  and  alleged  as  the  injury, 
that  it  flowed  out  two  feet  of  his  fall.  If  raising  the  solid  dam 
twelve  inches  was  an  injury  to  the  plaintiff,  calling  for  litigation, 
or  the  interposition  of  arbitrators,  surely  the  placing  of  any  flash- 
boards  thereon  was  a  greater  injury,  and  an  equally  important  sub- 
ject for  adjustment.  And  the  plaintiff  admits  this  when  he  alleges 
that  not  the  solid  dam  alone,  but  both  dam  and  flash-boards,  flowed 
out  two  feet  of  his  fall.  Regarding  the  conflicting  claims  of  the 
parties  at  the  time  this  submission  was  entered  into,  and  each  and 
all  of  which  was,  in  fact,  the  disputes  which  had  arisen  between 
them,  and  for  the  amicable  adjustment  of  which  this  arbitration  was 
agreed  upon,  and  we  think  it  would  be  hypercritical  to  adjudge  that 
the  word  *'  dam,''  as  used  in  this  submission,  means  only  solid  or 
permanent  dam;  or  that  its  language  was  not  broad  enough  to  cover, 
and  was  not  intended  to  cover,  each  and  every  act  done  by  the 
defendants,  relating  alike  to  the  permanent  and  solid  dam,  and 
temporaiy  or  movable  fiashboards,  the  consequence  of  which  was 
to  flow  out  any  part  of  the  fall  above,  as  then  claimed  by  the  plain- 
tift: 

Again,  it  is  said  the  submission  calls  upon  the  referees  to  deter- 
mine the  **  fixed  height "  of  the  dam,  and  that,  therefore,  they  had 
€10  authority  to  adjudicate  upon  a  movable  flash-board  right.  liut 
no  such  specific  issue  was  submitted.  The  tenor  and  substance  of 
the  agreement  upon  this  point  was,  that  if  the  arbitrators  determine 
th:it  said  dam  can  be  maintained  at  its  '' present  or  other  fixed 
height,"  then  damages  are  to  be  awarded  to  the  plaintiff,  to  be 
assessed  in  the  mode  indicated.  This  language  is  not  mandatory, 
only  so  far  as  it  relates  to  the  mode  in  which  damages  are  to  be 
assessed,  in  a  contingency  that  may  or  may  not  arise.  If  it  touches 
the  question  of  authority,  it  enlarges  rather  than  limits  the  power 
of  the  arbitrators,  since  the  language  implies  that  they  may  or  may 
not  determine  the  question  of  '*  fixed  height." 

The  award  was,  that  the  defendants  ^'  have  the  right  to  keep  up 
and  maintain  the  cap-log  or  permanent  rolling  way  of  their  said 
dam  to  the  height  of  the  great  rock  in  their  pond,  and  no  higher, 
and  to  keep  on  said  cap-log  flash-boards  twelve  inches  wide,  at  all 
times,  except  in  times  of  freshet." 

The  variouB  obstractions  the  defendants  had,  from  time  to  time, 
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erected  upon  this  stream,  damming  up  the  water  and  caiUing  it,  aa  is 
:%lleged,  to  flow  back  upon  the  lands  and  water  privileges  of  the 
plaintiff,  and  the  claim  of  the  defendants  that  these  obstructions 
were  rightfully  erected  and  might  be  maintained,  were  the  matters 
in  dispute;  and  the  main  purpose  of  the  arbitration  was  to  deter- 
mine, upon  the  principles  of  law  and  equity,  whether  this  claim  was 
well-founded,  and,  if  not,  what  obstructions,  in  the  way  of  damming 
up  the  water  for  the  use  of  their  mills,  the  defendants  could  right- 
fully erect.  Construing  the  submission  by  its  terms  and  subject- 
matter,  and  we  do  not  see  how  we  can  avoid  the  conclusion  that  it 
authorized  the  arbitrators  to  adjudge  as  well  upon  the  question  of 
flash-boards  as  upon  the  question  of  solid  dam. 

A  further  objection  to  the  award  is,  that  it  is  wanting  in  certainty 
and  finality.  It  is  said  that  it  adjudicates  a  contingent  and  condi- 
tional flash-board  right  in  this,  that  it  fixes  no  definite  period  of 
time  or  depth  of  water  when  the  flash-bos^rds  may  be  maintained; 
that  it  does  not  determine  the  rights  of  the  parties,  or  determines 
them  so  defectively  that  the  award  is  incapable  of  being  performed. 

The  rule  no  doubt 'is,  that  an  award  should  be  certain;  that  is,, 
certain  to  a  common  intent,  either  in  terms  or  by  direct  reference. 
Its  language  should  be  so  unambiguous  as  to  indicate  what  is 
awarded,  and  inform  the  parties  of  their  rights  and  liabilities,  and 
I  hat  which  is  awarded  should  be  capable  of  being  performed.  If 
it  be  awarded  that  A.  pay  to  B.  $100,  this  is  good;  but  if  it  be 
added,  subject  to  a  certain  allowance  for  labor,  not  fixing  the  value 
of  the  service,  then  it  is  bad,  as  uncertain.  And  so  in  Hewitt  v. 
JTewitty  1  Ad.  &  E.  (N.  S.)  Ill,  where  the  award  was  that  J. 
should,  in  a  time  fixed,  pay  to  a  banker  named  £3,121,  and  that, 
one  month  thereafter,  II.  should  pay  the  same  banker  mic/i  a 
sum  as  would  be  sufficient  to  discharge  a  certain  mortgage,  the 
award  was  avoided. 

The  cases  show  that,  while  the  rule  as  to  certainty  is  not  ques- 
tioned, there  has  been  a  seeming  contrariety  of  decision  in  apply- 
ing the  rule,  and  it  is  in  reference  to  this  that  Jervis,  C.  J.,  in  Mays 
V.  Canndl^  infra^  says,  the  cases  upon  the  subject  of  award,  "  run 
very  wild."  In  Stonehewer  v.  Fana^  6  Ad.  &  E.  (N.  S.)  730,  where 
the  arbitrators  were  to  award  upon  the  rights  of  the  plaintiff  in, 
and  to  regulate  his  enjo3rment  of,  water  upon  a  certain  stream  in  a 
pure  state,  and  the  award  was  that  the  defendant  should  take  all 
pro})er  and  reasonable  precautions  to  prevent  the  water  from  being 
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rendered  unfit  for  the  plaintiff's  use,  directing  a  mode  of  filtering 
it,  so  as  to  cleanse  it  as  far  as  it  can  be  cleansed  by  the  ordinary 
and  most  approved  process  of  filtering,  the  award  was  held  bad 
lor  unceilainty,  Wiohthan,  J.,  saying,  ^^an  award  ought  to  be  so 
express  that  there  should  be  no  difficulty  or  doubt  as  to  the  per* 
formance."  In  another  leading  case  upon  this  point,  where  the 
question  was  one  of  the  title  to  real  estate  and  how  possession 
should  be  delivered,  and  the  arbitrators  awarded  that  the  defend- 
ant should  pull  down  a  brick  wall  forming  an  end  of  a  long  room 
which  he  had  erected  upon  land  of  the  plaintifPs  lessor,  or  so  mucji 
of  it  as  stands  four  and  a  half  inches,  or  thereabout^  on  the  lessor's 
land  and  upon  a  certain  wall  or  fence  which  divides  the  property  of 
the  lessor  from  that  of  the  defendant,  Jervis,  C.  J.,  held  the  award 
sufficiently  certain,  and  in  delivering  judgment,  says  we  ought  not 
to  struggle  to  make  an  award  uncertain,  and  that  if  upon  any  rea- 
sonable construction  the  award  can  be,  it  ought  to  be  sustained, 
and  that  we  may  reasonably  assume  that  there  was  a  party  wall 
between  the  property  of  the  plaintiff's  lessorand«the  defendant,  and 
the  direction  to  pull  down  the  wall,  or  so  much  thereof  as  stood 
upon  the  land  of  the  plaintiff,  as  near  to  the  four  and  one-half 
inches  as  could  be  adjusted,  was  reasonably  certain.  Mays  v. 
CanneU,  16  C.  B.  107  (80  E.  C.  L.). 

In  McDonald  v.  Bacon^  3  Scam.  428,  cited  by  counsel,  the  award 
was  not  only  uncertain,  but  it  did  not  pursue  the  submission,  which 
e.'illed  upon  the  arbitrators  to  determine,  definitely,  how  much  the 
defendant  should  lower  his  dam. 

The  case  of  Lin^ioln  v.  Whittenton  Mills,  12  Met.  34,  also  cited, 
turned  mainly  upon  the  point  that  the  award  was  not  binding  upon 
the  pai*ties  in  that  suit,  and  it  manifestly  lacked  both  certainty  and 
finality. 

It  is  further  objected  to  the  award  that  it  is  not, final,  but  leaves 
the  rights  of  the  parties  undetermined  and  open  to  future  litigation. 
It  is  true,  the  arbitrators  do  not  determine  what  height  of  water 
upon  that  stream  constitutes  a  freshet.  But  an  award  is  not  the 
less,/t/ia/  because  it  does  not  execute  itself,  or  preclude  all  future 
controversy  between  the  parties.  If  an  award  leaves  nothing  to  be 
done  by  either  side,  to  carry  it  into  effect,  but  the  performance  of 
Home  mere  ministerial  act,  it  cannot  be  objected  to  on  the  ground 
of  want  of  finality.  An  award  may  not  be  final,  in  not  adjudicat- 
ing upon  that  which  is  submitted;  but  if  what  is  submitted  be 
Vol.  V— 70 
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adjudicated,  and  not  left  open  to  future  controversy,  it  is  sufficient. 
It  is  no  objection  to  an  award,  that  litigation  may  ensue  in  enforo- 
ing  it. 

And  the  terms  of  an  award  must  be  governed,  to  some  extent, 
by  the  subject-matter.  If  the  right  in  dispute  be  in  the  nature  of 
ar  asswnpsUy  the  award  should  determine  with  accuracy  wliat  i6 
due.  But  if  the  issue  be  upon  conflicting  water  rights  and  movable 
flash-board  rights,  and  how  a  dam  may  be  harmlessly  maintained 
at  stages  of  water  varying  at  different  times  of  the  day  and  sea- 
sons of  the  year,  it  is  evident  a  like  degree  of  certainty  in  defining 
the  rights  of  paities  is  unattainable. 

In  view  of  the  language  of  this  submission,  and  of  the  subject- 
matter,  we  judge  it  to  have  been  the  purpose  of  the  litigants  to 
invest  the  arbitrators  with  equity  powers  to  determine  how  far,  and 
in  what  mode,  this  water  power  might  be  most  fully  and  rightfully 
used  by  each,  without  injury  or  with  the  least  injury  to  the  other. 

The  question  is  not,  whether  the  arbitrators  determined,  by  mark 
or  monument,  when  the  flash-boards  are  to  be  removed;  or,  what 
height  of  water  upon  that  stream  constitutes  a  freshet ;  but  have 
they  laid  down  a  rule,  "  regulation  "  or  "  direction,"  uniform  and 
fixed,  limiting  and  establishing,  with  reasonable  certainty,  the  rights 
of  the  parties — one  which  may  be  observed,  followed  and  performed. 
The  term  ^^^ freshet "  is  a  definite  term.  Its  meaning  is  known.  It 
is  not  enough  that  witnesses  m«ay  differ  upon  the  question  of  freshet 
or  no  freshet.  Witnesses  differ  upon  all  questions  at  controversy 
in  courts.  It  is  sufficient  if  there  be  a  rule  known  to  the  parties, 
prescribing  their  rights,  and  which  may  be  obeyed.  Strojig  v. 
Strong  (infra), 

.  Again,  it  is  said  the  award  is  founded  upon  a  ^^ plain  mistake  in 
tow."  The  rule  is,  that  when  parties,  in  express  terms  or  by  plain 
implication,  submit  both  the  law  and  the  facts  of  a  controversy,  the 
decision  of  the  arbitrators  is  final  and  conclusive,  and  the  award 
becomes  in  the  nature  of  a  judgment  of  a  court  of  the  last  resort. 
There  is  an  exception  to  this  rule,  when  a  plain  mistake  in  the  law 
appears  on  the  face  of  the  award.  In  such  a  case,  the  arbitrators 
undertake  to  decide  according  to  law,  and  the  award  shows  they 
have  not  so  determined.  And  so  of  a  plain  mistake  in  fact,  where 
the  mistake  appears  upon  the  face  of  the  award.  But  such  mistake 
should  not  only  thus  appear,  but  be  a  mistake  so  affecting  the  prin- 
ciple upon  which  the  award  is  made,  and  so  plain  and  material,  that 
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if  the  arbitrators  had  been  apprised  of  it  before  making  their  award, 
they  would  have  awarded  differently.  Mere  error  of  judgment  >^ 
no  ground  for  setting  aside  an  award ;  neither,  that  the  arbitmtors 
have  drawn,  apparently,  wrong  conclusions  from  the  facta  or  evidenc«>. 

In  this  case,  the  submission  referred  all  questions  in  dispute  relat- 
ing to  the  defendants'  dam,  touching  the  respective  rights  of  the 
parties,  to  the  determination  of  the  arbitrators,  to  be  decided  upon 
the  principles  of  law  and  equity.  The  submission  is  broad.  We 
are  bound  to  presume  such  was  the  intent  of  the  parties.  Tlie  arbi- 
trators are  to  determine,  not  only  what  was  testified  to,  but  what 
that  which  was  testified  to  proved.  They  were  not  only  to  decide 
the  law  of  the  case,  but  to  apply  the  law  to  the  proof.  And  more 
than  this:  if  they  saw  that  a  strict  application  of  technical  law 
failed  to  do  complete  justice  between  the  parties,  taking  into  view 
all  the  circumstances  of  the  case,  they  had  the  right,  in  furtherance 
of  the  ends  of  justice,  to  invoke  the  aid  of  the  more  flexible,  but 
not  less  established  rules  of  equity. 

It  is  admitted  by  the  bill  that  the  parol  agreements  therein 
referred  to,  relating  to  the  rights  of  flowage,  and  the  various  grants, 
and  the  evidence  upon  the  questions  of  license,  were  all  before  the 
arbitrators.  We  must  presume  they  considered  them  all,  heartily 
and  intelligently;  that  they  construed  these  agreements  and  grants, 
weighed  the  testimony  upon  the  question  of  license;  examined  how 
far  these  agreements  and  grants  amounted  to  a  waiver  of  the  pro- 
visions of  the  mill  act,  and  estopped  the  rights  of  the  defendants* 
It  is  not  enough  that  the  evidence  was  not  satisfactory  to  the  par- 
ties. It  is  sufficient,  under  this  submission,  if  it  was  satisfactoiy  to 
the  arbitrators. 

The  arbitrators  having  been  made,  by  the  parties,  the  judges  of 
the  law  and  of  the  facts  and  of  the  equity  of  the  case,  and  no  mis- 
take of  law  appearing  upon  the  face  of  the  award,  and  no  mistake 
M  to  any  material  fact  thus  appearing  or  being  admitted  by  the 
arbitrators ;  and  no  partiality  or  corrupt  conduct  on  their  part,  or 
misbehavior  in  the  parties  being  pretended ;  and  the  award  being 
within  the  terms  of  the  submission,  fairly  construed,  and  furnishing 
a  rule  sufficiently  certain  to  define  and  limit  the  rights  of  the  par- 
ties, and  under  which  these  rights  may  be  enforced ;  we  see  no 
sufficient  reason  in  the  plaintiff's  bill  for  annulling  the  award  or  any 
part  of  it. 

It  is  unnecessary  to  consider  the  question  of  '*  acciderU^'^  by  which. 
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as  he  alleges,  the  plaintiff  was  deprived  of  a  hearing  at  law,  since 
every  ground  of  exception  to  the  award  has  been  fully  and  ably 
presented  by  counsel  under  thb  demurrer^ 

The  demurrer,  therefore,  is  sustained,  and  the  bill  dismissed  with 
oosts. 


Tatlob,  Bzecutor,  etaLY.  Staples  et  al^  Trasteesi 

(8R.Lim) 
S^peeifle  performance  cf  toiutUarff  agreement.    Ohud  an  UUe, 

As  a  general  role,  a  court  of  equity  will  not  enforce  a  voluntary  agreement,  or 
perfect  a  meitely  promised  or  imperfect  g^  There  is  loeue  pomUenUm,  as 
long  as  it  is  incomplete. 

Where  the  evidence  adduced  in  support  of  a  bill,  for  the  specific  performance 
of  an  alleged  agreement  to  convey  an  estate,  is  ac^udged  by  the  court  to 
show  merely  an  intent  on  the  part  of  a  wealthy  father,  while  in  life,  to  give  to 
his  son  that  estate,  which  intent  the  father,  from  forgetfulness  or  some  other 
cause,  never  executed,  the  bill  will  be  dismissed  with  costs. 

A.  father,  possessed  of  great  wealth,  makes  upon  his  account  book  an  entry  to 
the  credit  of  a  son,  in  these  words :  "  By  further  allowance  to  pay  for  house, 
etc,  t5,000 ;"  and  long  alter  the  death  both  of  father  and  son  the  legal  repre- 
sentatives of  the  son,  by  suit  in  equity,  seek  to  recover  from  the  legal 
representatives  of  the  father  the  said  sum,  with  interest  from  the  date  of  said 
entry  (May  80, 1837),  Held,  That  the  entry  is  but  an  indication  of  an  intention 
on  the  father's  part,  and  not  a  promise  founded  upon  a  consideration  cog- 
nizable by  a  coiut  of  equity, — neither  the  fact  that  the  father  had  trained  up 
the  son  in  idleness,  as  the  heir  presumptive  of  inexhaustible  wealth ;  nor  the 
fact  that  this  "allowance"  was  consistent  with  a  *' family  arrangement,*' 
existing  at  the  date  of  said  entry ;  nor  the  fact  that,  unless  this  claim  of  $5,000 
and  interest  were  allowed  and  paid,  would  this  son  receive  of  his  father*s 
accumulations  so  much  as  was  received  by  his  bn)thers  and  sisters  respec- 
tively, constituting  a  valuable  consideration,  upon  which  alone  the  court 
must  act,  unheeding  a  consideration  merely  **  moral  '*  or  ^  meritorious." 

A.  court  of  equity  will  not  interpose  to  remove  a  cloud  from  the  title  of  an 
estate,  held  by  possession  for  twenty  years  or  more  under  the  statute  of  pos- 
sessions, for  the  reason,  among  others,  that  the  complainant  has  at  law  a 
remedy  entirely  adequate  to  his  protection. 

Suit  in  equity.  The  facts  of  the  case,  and  the  points  raised  and 
discussed  by  counsel,  are  sufficiently  detailed  in  the  opinion  of  the 
court. 
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21  C.  Greene^  with  whom  was  B.  W,  Ghreene^  for  the  complain- 
antSy  cited,  to  the  point  that  the  gift  of  the  estate,  under  the 
ciTcumstances  in  proof,  was  a  valid  gift,  2  Story's  Eq.  Juris.  761; 
Eaton  v.  WhitaJcer^  18  Conn.  222-229;  and,  as  hearing  upon  a  title 
by  adverse  possession,  Angell  on  Limitations  (Sd  ed.),  490,  §  896; 
Draper  v.  Shute^  25  Mbs.  204;  Hole  v.  RUtenhouae^  37  Penn.  116. 

Parsons^  with  whom  was  JBlakCy  for  the  defendants,  cited,  to 
the  point  that  the  complainants  had  unreasonably  delayed  to 
prosecute  their  pretended  claim,  2  Story's  Eq.,  §  959  ^  and  1525, 
note;  1  Daniel's  Ch.  Pr.  622  and  notes;  I^aU  v.  VaUier^  9  Pet.  405, 
416,  et  seq, ;  McKnight  v.  Taylor^  1  How.  167;  and  as  to  the 
requisites  to  a  valid  gift,  Antrobvs  v.  Smithy  12  Yes.  39;  Jteming" 
ton  V.  GittingSj  2  Gill  and  Johns.  208;  7  Johns.  26;  18  id  145;  2 
Esp.  663 ;  2  Kent's  Com.  438. 

DiTBFBB,  J.  This  bill  is  brought  by  the  representatives  and 
devisees  of  the  late  William  Bradford  D'Wolf  against  the  trustees 
of  the  residuary  estate  of  the  late  James  D'Wolf,  the  father  of  said 
William  Bradford,  and  against  the  administrator,  with  the  will 
annexed,  on  the  estate  of  said  James  D'Wolf.  It  prays  that  the 
defendant  trustees  may  be  decreed  to  release  and  quit-claim  to  the 
complainant  devisees  a  certain  lot  of  land,  with  the  house  and 
improvements  thereon,  situate  in  Bristol  and  described  in  the 
bill ;  and  also  pay  to  the  other  complainants  the  sum  of  one  thou- 
sand dollars,  with  interest  from  Octpber  in  1837,  or,  in  the  alterna- 
tive that  this  decree  is  refused,  to  pay  over  to  the  complainants, 
last  named,  the  sum  of  $6,000,  with  interest  from  October  in 
1837.  One  of  the  grounds, —  and  the  chief  ground  on  whicn 
the  complainants  claim  the  relief  prayed  for, — is  two  entries 
made  in  the  ledger  of  said  James  D'Wolf,  in  his  account  with  said 
William  Bradford,  and  in  his  own  handwriting.  One  of  these  two 
entries,  which  is  on  the  debit  side  of  the  account,  under  date  of 
October  19,  1837,  is  as  follows,  to  wit:  *'  To  house  and  lot  per  deed, 
with  cost  of  stable,  etc.,  $4,000 ;"  the  other,  on  the  credit  side, 
under  date  of  May  30,  1837,  is  as  follows,  to  wit:  '^By  further 
allowance,  to  pay  for  house,  etc.,  $5,000."  The  account  consists  of 
many  other  items,  some  preceding  and  some  following  these  two 
entries,  all  of  which  are  in  the  handwriting  of  Byron  Diman,  who 
was  the  confidential  clerk  of  James  D'Wolf,  and  who  testifies  that 
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the  two  entries  not  in  his  handwriting  were  made  hy  Jame* 
D'Wolf,  both  at  the  same  time,  and  some  time  in  the  latter  part  of 
October,  1837,  thoagh  he  cannot  state  the  precise  day.  He  also 
testifies  that  the  house  and  lot  designated  in  the  entry  on  the  debit 
side  of  the  account  was  the  house  and  lot  described  in  the  bill,  and 
that  it  was  then  occupied  by  William  Bradford  D'Wolf.  The 
complainants  have  also  put  in  testimony  going  to  show  that  William 
Bradford  continued  in  the  occupation  thereof  till  the  death  of  his 
father  in  December,  1837,  when  he  removed  to  the  homestead,  so 
called;  and  that,  afterward,  during  some  years  at  least,  he  let  the 
house  and  lot  and  collected  the  rents,  and  was  at  the  expense  of 
keeping  the  same  in  repair.  And  from  these  facts,  taken  in  connec- 
tion with  the  entries,  they  infer  an  agreement  on  the  part  of  James 
D'Wolf  with  William  Bradford  D'Wolf  to  convey  to  the  latter  the 
house  and  lot  in  question,  and  contend  that  this  agreement,  having 
been  partly  performed  by  the  possession  allowed  to  William  Brad- 
ford of  said  house  and  lot,  and  by  his  reparation  thereof,  is  of  such 
a  character  that,  though  not  wholly  in  writing,  it  can  be  and  ought 
to  be  specifically  enforced. 

The  complainants,  to  further  strengthen  their  case,  show  that 
William  Bradford  was  the  youngest  of  four  sons  who  sur^  ived 
their  father;  and  they  allege,  and  appeal  to  the  ledger  of  James 
D'Wolf  to  prove,  that  his  gifts  and  allowances  to  his  other  sons 
were  much  larger  in  amount  than  the  sums  allowed  to  William 
Bradford;  and,  also,  they  allege  that  it  was  the  intent  of  James 
D'Wolf,  in  consideration  of  his  gifts  and  allowances  to  the  other 
sons,  to  have  conveyed  to  William  Bradford  the  house  and  lot  in 
question — the  gifts  and  allowances  to  each  son  being  made  with 
reference  to,  and  in  consideration  of,  the  gifts  and  allowances  made 
to  the  other  sons — and  that  the  deed  was  never  executed,  through 
mistake  or  forgetfulness.  This  allegation  is  not  admitted  by  the 
answer,  and  is  supported  by  little  except  its  intrinsic  probability. 

Can  we,  on  the  case  thus  made,  grant  the  complainants  the  relief 
they  seek  ?  Can  we  compel  the  defendants  to  convey  to  them  the 
house  and  lot  debited  to  William  Bradford  ?  Tlie  defendants  say 
there  is  no  consideration  for  such  a  conveyance,  and  that  therefore 
we  cannot  compel  it.  The  complainants  answer,  that  the  possession 
and  reparation  of  the  house  and  lot  by  William  Bradford  is  a  sufii- 
cient  consideration.  Is  the  answer  correct  ?  Since  the  death  of 
James  D'Wolf,  William  Bradford  has  been  in  possession  of  th« 
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house  and  lot  only  as  landlord,  enjoying  the  rents  and  profits,  and 
doc8  not  appear  to  have  laid  out  in  repairs  on  them  more  than 
enough  to  keep  them  in  a  condition  to  yiold  rents  and  protfts.  His 
n^lntion  to  the  house  and  lot  has,  apparently,  been  no  detriment  to 
him,  niid  no  benefit  to  the  estate  of  James  D'Wolf,  and  it  does 
not,  therefore,  present  the  usual  characteristics  of  a  valuable  con- 
sideration. Furthermore,  there  is  no  evidence  that  William  Brad- 
ford ever  came  under  any  obligation  to  his  father  to  continue  to 
retain  and  repair  the  house  and  lot  if  his  father  would  convey  them 
to  him,  or  that  his  doing  so  was  not  purely  a  matter  of  choice. 
But  of  course  a  consideration — if  such  it  may  bo  called — which  is 
to  follow  an  agreement,  and  which  it  is  optional  with  the  party  to 
be  benefited  by  the  agreement  to  furnish  or  not,  is  not  a  considera^ 
tion  in  any  legal  sense  of  the  term.  And,  indeed,  the  idea  that 
there  was  to  be  any  consideration  for  the  house  and  lot  does  not 
appear  to  have  entered  the  minds  of  either  father  or  son.  On  the 
contrary,  so  far  as  William  Bradford  is  concerned,  his  own  son — 
whose  deposition  the  complainants  have  put  into  the  case — testifies 
tliat  he  has  "  often  heard  him  (William  Bradford)  say  that  his 
fnther  (James  D'Wolf)  gave  him  the  house  and  lot.''  We  think 
this  statement  was  correct,  except  that  William  Bradford  denomi- 
nated that  a  gift  which,  though  promised  or  intended,  was  never 
effectuated  as  such.  We  are  of  the  opinion  that  James  D'Wolf, 
when  he  made  the  entries  in  his  ledger,  meant  to  give,  by  deed,  to 
"William  Bradford  the  house  and  lot  debited  to  him,  and  that  be 
subsequently  omitted — probably  through  forgetfulucss — to  carry 
his  intention  into  effect. 

Can  we  supply  the  omission  ?  There  can  l>e  no  doubt  that,  as  a 
general  rule,  a  court  of  equity  will  not  enforce  a  voluntary  agree 
ment,  or  perfect  a  merely  promised  or  imperfect  gift.  **  There  is 
no  case,"  says  Sir  William  Grant,  M.  R.,  in  Antrobua  v.  Smithy 
12  Vesey,  Jr.  39,  "in  which  a  yiarty  has  been  compelled  to  perfect 
a  gift  which,  in  tlie  mode  of  making  it,  he  has  left  iinperfecL 
There  is  locus  pcefiitentice  as  long  as  it  is  incomplete."  This  doo- 
trine  is  recognized  and  applied  in  numerous  csises,  some  of  which 
pR>8ent  full  as  strong  claims  for  relief  as  this  does,  and  that  too 
without  the  delay  in  prosecuting  them  which  is  so  marked  a 
feature  of  this.  Tate  v.  Jlibbert^  2  Vesey,  Jr.  112;  Ward  v, 
Twnier^  2  Vesey,  Sen,  431  ;  l^enniagton  v.  GiUitiga^  2  Gill  A 
JoLdb.  208;  Thompson  v.  Dorsey^  4  Md.  Cb.  Dec  149 ;  llUch 
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y.  DaviSj  3  id.  266;  EdwardB  v.  Jones^  1  My.  &  Cr.  226;  Dillon 
V.  Coppin^  4  id.  647;  Meek  v.  KetUeweO^  1  Hare,  464.  The  rale 
has,  indeed,  been  qualified  in  some  cases,  in  order  to  give  effect 
to  a  voluntary  assignment  of  a  chose  in  action  or  an  equitable 
estate,  where  the  assignor  had  done  all  he  could  to  divest 
himself  of  the  property;  but  even  in  these  cases  the  rule  is 
admitted  to  hold  good  where  there  is  no  obstacle  to  the  direct 
transfer  of  the  legal  title.  Kekemck  v.  Manning^  1  De  Oex,  Mao 
A  Oord.  176;  12  Eng.  L.  A  £q.  120,  and  cases  there  cited  i 
Vayle  v.  Hughes^  23  id.  271;  but  see,  also,  in  the  Am.  Law  Reg. 
of  May,  1853,  a  criticism  strongly  impugning  the  authority  of 
ITekeunck  v.  Manning,  A  further  qualification  of  the  rale  was 
attempted  by  Sir  Edwabd  Suodbn,  who  held,  in  lUlis  v.  Nifnmo^ 
1  Ld.  and  Ooold,  333 ;  10  Cond.  Ch.  R.  634,  that  a  voluntary  con- 
tract, in  writing,  by  which  a  father  undertook  to  provide  for  a  child, 
should  be  enforced,  being  founded  on  a  meritorious  consideration; 
but  this  decision  has  been  discredited  by  later  English  cases,  and, 
at  least  where  the  contract  is  sought  to  be  enforced  against  others 
equally  meritorious,  directly  overruled.  HoUoway  v.  JJeadingtonf 
8  Sim.  326;  DUhn  v.  Coppin^  4  My.  and  Cr.  647;  Jtffreye  v.  Jrf-^ 
freys,  1  Cr.  &  P.  138;  2  Story  Eq.  Jur.  793  *.  989,  1040  o;  White 
<fe  Tud.  L.  C.  244;  Lewin  on  Trasts  (97  Law  Lib.),  99.  In  this 
country  there  are  Cases  which  hold  that  a  voluntary  agreement  or 
promise  may  be  enforced  in  equity  in  favor  of  a  wife  or  child,  when 
under  seal,  which  imports  a  consideration  and  renders  it  valid  at 
law.  Oaldwell  y  Williams,  1  Bailey's  Eq.  176,  176,  and  Mclntyre 
V.  Hughes,  4  Bibb.  186,  cited  in  White  &  Tud.  L.  C.  247;  but  if 
not  under  seal,  it  is  held  the  contract  will  not  be  enforced.  Pen- 
nington  v.  Qittinga,  2  Gill  &  Johns.  208,  217;  Fink  v.  Coas,  18 
Johns.  146,  149;  Carpenter  y.  Dodge,  20  EL  R.  695.  Considering, 
then,  the  entry  relating  to  the  house  and  lot  as  the  proof  of  an 
intended  ^t,  or  promise  to  give,  we  do  not  think  we  can  enforce 
it,  unless  there  be  some  reason  to  make  it  an  exception  to  the  ordi- 
nary rule. 

The  complainants  contend  that  such  a  reason  exists,  in  the  fact 
that  William  Bradford  was  so  long  in  possession  of  the  property, 
and  had  spent  his  money  in  repairing,  on  the  faith  of  the  entry 
debiting  him  with  it,  and  that  it  would  now.be  inequitable  to  with- 
)^old  the  title  by  deed  which  his  father  meant  him  to  have.  There 
would  be  great  force  in  this  argument,  if  it  were  the  fact  that  Wil- 
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liam  Bradford  had  laid  out  in  repairs  more  than  he  had  received 
in  rents,  and  eoald  only  be  remimbursed  by  a  conveyance  of  the 
property  itself.  But  this  is  not  the  case,  for  it  appears  by  his  own 
book  of  accounts  that  the  sum  of  all  his  expenditures  of  tl)is  kind, 
from  1840  to  1861,  does  not  exceed  $309,  being  an  average  of  only 
about  $15  per  annum,  while  the  rents  of  the  place  during  the  same 
period  have  varied  from  $90  to  $200  per  annum.  It  is  not  neces- 
sary, therefore^  that  the  place  should  be  conveyed  to  his  devisees  to 
protect  them  from  loss.  And  even  if  his  expenditure  has  exceeded 
his  receipts,  it  would  not  follow  that  equity  could  be  done  only  by 
such  a  conveyance.  We  are  not  without  authorities  bearing  directly 
on  this  point.  Thus  in  Pinckard  v.  Pinckard^  23  Ala.  R.  649, 
where  a  father  gave  his  son,  by  a  parol  gift,  land  worth  $200,  which 
the  son  occupied  for  ten  years,  and  which,  during  that  time  had 
doubled  in  value,  the  court  refused  to  compel  a  conveyance.  So  in 
Adanison  v.  Lambf  3  Blackf.  (Ind.)  441,  it  was  held  that  a  gift  by 
parol  of  real  estate  from  father  to  son — the  donee  being  in  posses- 
sion and  having  made  improvements — vests  in  the  son  no  interest 
which  a  court  of  law  or  equity  can  execute.  And  see  also  BlcLck  v. 
Card^  2  Gill  &  Harr.  (Md.)  R.  100;  Jones  v.  lyler,  6  Mich.  R.  364; 
7>e  Veaux  v.  De  VeanXy  1  Strobh.  Eq.  283;  Jackson  v.  Hogers^  I 
Johns.  Gas.  33;  2  Gaines  Gas.  314.  And  in  Rucker^  etc.,  v.  Abely  8 
B.  Mon.  (Ky.)  R.  566.  a  parol  gift  from  father  to  son,  of  land,  on 
which  the  son  entered  and  made  valuable  improvements,  was  deci- 
ded to  be  so  entirely  inoperative,  that  it  could  not  be  afterward 
aiHrmed  by  the  deed  of  the  father,  when  in  failing  circumstances, 
as  against  his  creditors,  though  it  was  held  that  the  son  was  enti- 
tled to  a  lien  on  the  estate  for  the  value  of  his  improvements.  See 
Boyer  v,  Davis^  14  Tex,  R.  331.  In  fact,  the  only  authority  that 
we  find  in  favor  of  the  view  of  the  complainants,  is  certain  cases 
decided  in  Pennsylvania  under  its  mixed  system  of  law  and  equity, 
in  which  it  has  been  held  that  a  parol  gift  of  land,  followed  by  pos- 
session and  valuable  improvements  on  the  part  of  the  donee,  should 
be  specifically  enforced  in  analogy  to  the  specific  performance  of 
verbal  contracts  for  the  sale  of  land  which  have  been  partly  per- 
formed, and  on  the  ground  that  the  donee  would  otherwise  be 
defrauded.  Syler  v.  Eckharty  1  Binney,  678;  Young  v.  Glendening^  6 
Watts,  509 ;  Bwms  v.  Sutherlandy  7  Barr,  103.  The  obvious  fault  of 
these  latter  decisions  is,  that  for  the  sake  of  doing  more  than  justice  to 
the  donee,  they  do  a  great  inj  ustice  to  the  donor.    An  inchoate  gift,  by 
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itfl  very  nature,  leaves  to  the  donor  a  locus  pcenitentics^  or  right  to 
change  his  mind  and  revoke  or  modify  his  gift  —  a  right  which  the 
exigences  of  his  fortune  or  family  may  make  it  perfectly  proper  for 
him  to  exercise.  Of  this  right  the  donee  or  expectant  donee  must 
be  presumed  to  be  apprised.  In  the  absence  of  actual  fraud,  then, 
there  is  no  more  reason,  in  the  eye  of  the  law,  that  the  donor,  who 
has  not  completed  the  gift,  should  lose  his  land,  than  that  the 
donee,  who  has  been  expecting  to  have  the  gift  completed,  should 
lose  his  improvements.  The  just  claims  of  both  parties  ought  to 
be  protected,  and  the  case  of  Eucker^  etc.,  v.  Abel^  shows  how,  by 
making  the  value  of  the  improvements  a  lien  on  the  land,  this  can 
be  accomplished.  In  this  case  it  is  doubtful  if  there  have  been 
such  valuable  improvements  as  even,  under  the  Pennsylvania 
decisions,  would  entitle  the  complainants  to  a  deed  of  land;  but 
we  ai*o  clearly  of  the  opinion  that  it  ought  not  to  be  decreed  in 
their  favor,  under  the  law,  as  we  deem  it  to  be  more  correctly 
declared  in  the  other  cases  above  cited. 

If,  for  these  reasons,  we  cannot  decree  a  release  of  the  house  and 
lot  to  the  complainants,  can  we,  with  any  more  propriety,  decree  a 
payment  to  them  of  the  $5,000  with  interest,  as  prayed  for  in  the 
alternative  prayer  of  the  bill  ?  This  payment  is  asked  for  by  reason 
of  the  entry,  which,. as  before  stated,  reads  as  follows:  *'  By  further 
allowance  to  pay  for  house,  etc.,  $5,000."  The  entry  speaks  of  the 
$5,000  as  an  allowance.  But  the  term  "  allowance "  is  ordinarily 
only  another  name  for  a  gift  or  gratuity  to  a  child  or  other  depend- 
ent. Is  there  anything  to  show  that  in  this  case  something  dif- 
ferent was  meant?  The  counsel  for  the  complainants  says  that 
James  D'Wolf  brought  up  his  sons  to  rely  exclusively  on  him  for 
support;  that  his  account  with  William  Bradford  shows  that 
William  Bradford  was  so  brought  up;  and  he  argues  that  the 
habits  and  expenditures,  in  which  he  was  thus  encouraged,  consti- 
tute a  consideration  for  this  allowance  on  which  the  court  will  act. 
Undoubtedly,  if  a  father  so  brings  up  his  children,  he  ought,  mor- 
ally speaking,  not  to  leave  them  without  proper  provision;  but  we 
do  not  think  a  moral  duty  of  this  kind  can  be  converted  into  a 
valuable  consideration  for  a  specified  promise  or  agreement.  The 
counsel  also  says  the  entry  was  made  to  carry  out  a  family  arrange- 
ment,  and  with  reference  to  and  in  consideration  of  the  large  gifts 
and  allowances  granted  to  the  other  sons;  and  that  for  this  reaaob 
the  payment  ought  to  be  decreed.    This  argument  is,  we  think,  put 
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rather  more  strongly  than  the  evidence  warranto  It  is  not  in  proof 
that  James  D'Wolf  had  formed  any  single  or  settled  plan  to 
advance  or  assist  his  sons,  by  equcU  gifts  and  allowances  during 
his  lifetime,  or  that,  having  carried  out  such  a  plan  in  regard  to  the 
other  sons,  he  made  these  entries  with  the  intention  of  doing  the 
«ame  by  William  Bradford,  and  failed  of  so  doing  by  accident  or 
mistake.  The  most  that  is  proved  is,  that  some  of  the  sons  had 
profited  less  by  the  bounty  of  their  father  than  others,  and  if  the 
claim  of  the  complainants  be  correct,  William  Bradford  the  least 
of  any;  and  that  in  this  state  of  things  James  D'Wolf  made  the 
two  entries.  He  may  have  been  prompted  in  making  them  by  a 
desire  to  deal  equally  by  his  sons,  or  he  may  have  been  prompted 
by  a  regard  to  the  special  wants  and  necessities  of  William  Brad- 
ford. We  know  not  what  the  motive  was;  but  supposing  that 
which  is  most  favorable  to  the  complainants,  it  then  follows  that 
the  entries  were  made  in  compliance  with  the  duty  or  dictates  of 
paternal  impartiality.  If  such  were  the  motive,  it  was  a  praise- 
worthy one;  but  it  does  not,  in  the  eye  of  the  law,  amount  to  a 
valuable  consideration.  It  is  of  that  class  which  jurists  term  moral, 
or,  at  best,  meritorious,  as  distinguished  from  valuable  considera- 
tions. But,  as  we  have  seen,  in  the  absence  of  a  valuable  con- 
sideration, the  court  does  not  act,  and  no  such  consideration  appear- 
ing here,  we  must  refuse  the  relief  prayed  for  in  this  aspect  of  the 
case. 

But  the  complainants,  devisees  of  William  Bradford,  seek 
relief  on  still  another  ground.  They  allege  that  they  have  ac- 
quired a  title  to  the  house  and  lot  described  in  the  bill  by 
twenty  years'  adverse  possession;  that  the  defendants,  trustees 
of  the  residuary  estate  of  James  D'Wolf,  claim  the  house  and 
lot  as  a  part  of  said  estate,  whereby  a  cloud  is  thrown  upon 
their  title;  and  they,  therefore,  ask  that  said  trustees  may  be 
decreed  to  release  or.  quit-claim  the  house  and  lot  to  them. 
Before  we  inquire  whether  they  have  such  a  title,  which  is  denied 
in  the  answer,  it  will  be  well,  first,  to  determine  whether,  if  they 
have,  it  will  entitle  them  to  the  relief  they  seek.  Their  counsel 
claims  that,  having  jurisdiction  of  the  subject-matter  of  the  suit  on 
other  grounds,  we  may  proceed  to  give  relief  on  this  ground  also. 
Unfortunately  for  this  view,  we  have  already  decided  that  the  other 
grounds  are  untenable,  and,  accordingly,  if  we  grant  the  relief  at 
alU  we  must  grant  it  on  this  ground  alone.     The  suggestion  of  the 
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bill  is,  that  the  claim  of  the  defendants,  under  the  old  title,  is  a 
oloiid  on  the  newly-acquired  title,  such  as  the  court  will  remove. 
No  precedent  is  cited  in  support  of  this  view.  Is  it  maintainable 
on  principle  ?  The  reason  why  a  court  of  equity  relieves  agaiunt  a 
deed  or  other  writing,  which,  being  invalid  or  extinguished,  exists 
only  as  a  cloud  on  the  title  to  which  it  relates,  is  the  danger  of 
future  litigation  after  the  evidence  of  its  invalidity  or  extinguish- 
ment has,  by  lapse  of  time,  been  lost  or  impaired.  2  Story's  £q. 
Jur.  §  705.  But  this  reason  does  not  hold,  where  the  title  supposed 
to  be  clouded  is  a  title  by  possession,  and  the  supposed  cloud  is  a 
olaim  under  the  former  title;  for,  in  such  a  case,  the  evidence  of  the 
extinguishment  of  the  former  title,  instead  of  becoming  impaired 
or  lost,  is  continually  strengthening,  by  the  lapse  of  time.  In  fact, 
it  is  the  lapse  of  time,  in  concurrence  with  the  other  statutory 
requirements,  which  effects  the  extinguishments,  and  it  cannot 
endanger  the  new  title,  of  which  it  is  the  principal  constituent. 
We  think,  therefore,  that  if  a  party  has  acquired  another's  land 
under  the  statute  of  possessions,  he  ought  to  be  content  with  the 
title  which  the  statute  gives  him,  and  that  he  cannot,  without  some 
further  equity,  reinforce  it  by  coming  into  chancery,  to  compel  a 
release  of  the  title  which  he  has  superseded.  The  remedy  which 
«uch  a  party  has  at  law  is  entirely  adequate  to  his  protection.  Wol- 
<*ott  V.  Robbing^  26  Conn.  235.  Whether,  then,  the  complainants 
have  the  title  by  possession  or  not,  we  think  they  cannot  have  the 
relief  which  they  seek,  and  that  consequently  their  bill  must  be 
dismissed  with  costs. 


Mauban,  Adjutant-General,  Relator,  v.  Smith,   Gk>yemor,   Com- 
mander-in-Chief, etc.,  of  the  State  of  Rhode  Island. 

(8R.I.  IM.) 
Mandamus  to  Oovernar. 

A,  writ  of  mandamus  is  not  issuable  from  the  supreme  court  to  the  governor  o! 
the  State,  to  direct  him,  as  commander-in-chief,  to  perform  a  duty  which  is 
properly  within  the  sphere  of  his  duties  as  commander-in-chief,  though  ih« 
same  is  imposed  upon  him  by  a  statute  of  the  State. 
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The  relator  was  elected  adjti taut-general  of  the  State,  in  1801,  for 
a  term  of  five  years,  and  continued  in  the  discharge  of  his  duties 
until  September,  1865,  when  the  governor,  in  writing,  requested  him 
to  resign,  which  he  declined  to  do.  The  governor  thereupon  revoked 
his  commission,  and  directed  him  to  deliver  the  books  and  pnpera 
of  his  office  to  the  successor  named.  The  relator  thereupon 
demanded  to  be  informed  of  the  cause  of  his  removal,  and  to  be 
tried  by  a  court-martial.  The  relator  was  thereupon  placed  :n  arrest^ 
and  now  alleges  that  since  that  time  he  has  remained  in  arrest,  and 
no  charges  have  been  preferred  against  him,  and  no  court-martial 
has  been  ordered  for  his  trial,  and  he  is  thereby  disabled  from  dis- 
charging the  duties  of  adjutant-general;  that  by  the  law  of  the 
State  it  is  provided  that  general,  field,  commission  and  staff-officers 
shall  be  subject  to  trial  by  court-martial,  according  to  the  usage  and 
practice  of  war;  that  the  aiTest  and  detention  of  petitioner  was  con- 
trary to  the  usage  and  practice  of  war ;  that  by  the  ailicles  of  war 
of  the^ United  States  it  is  provided  that  "no  officer  or  soldier  who 
shall  be  put  in  arrest  or  imprisonment  shall  continue  in  his  confine- 
ment more  than  eight  days,  or  until  such  time  as  a  coun-martial  can 
be  conveniently  assembled;''  and  that  there  was  no  impediment  to 
the  convening  a  court-martial  within  that  time«  * 

The  respondent,  among  other  answers  to  the  petition,  denied  the 
jurisdiction  of  the  court  in  the  premises. 

Pitman^  Payne  it  Ourrq/y  for  the  relator,  cited  Benn.  Cts.  Mar, 
850;  Dig.  of  Op.  of  Judge  Adv.  (1865)  02;  McComb  on  Cts.  Mar. 
60;  United  States  v.  Guthrie^  17  How.  284;  KendaU\.  Stockton^ 
12  Pet.  836. 

King  and  JBlaJce^  for  respondent. 

DuBFEB,  J.  The  first  question  in  this  case  is,  whether  the  writ 
of  mandamus  lies  to  compel  the  governor  of  a  State  to  perform  an 
official  duty.  The  question  is  not  a  new  one  in  the  courts.  In 
Arkansas,  Hawkins  v.  TIhe  Governor y  1  Pike,  570;  in  Georgia,  Zats 
v.  Toumsy  8  6a.  860;  in  Illinois,  People  v.  BiseMy  19  111.  220,  and 
in  New  Jersey,  Stale  v.  The  Oovemory  1  Dutch.  831,  it  has  been 
decided  that  the  writ  does  not  lie  in  sach  a  case.  In  Texas,  Houston^ 
ete.y  R.  Co.  v.  Handolphy  24  Tex.  817,  if  the  U.  S.  Digest,  vol.  21,  p. 
872  may  be  trusted,  it  has  been  held  that  the  writ  does  not  lie  to  any 
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member  of  the  executive  department,  except  the  land  commissioner. 
In  Maine  (De7inUty  Petitioner^  32  Me.  508),  the  court  refused  to  issue 
the  writ  to  compel  the  governor  and  council  to  perform  a  statutory 
duty,  but  for  reasons  which  would  have  led  to  its  refusal  if  sued  for 
against  the  governor  alone.  In  Minnesota  {Chamberlain  v.  Sibley ^ 
4  Minn.  309),  the  court  refused  to  issue  the  writ  to  compel  the 
governor  to  perform  a  duty  prescribed  by  the  constitution,  but 
delivered  a  dictum  to  the  effect  that  the  writ  would  lie  to  compel 
the  governor  to  perform  a  duty  prescribed  by  statute,  and  which 
might  be  performed  as  well  by  one  officer  as  another.  In  Missouri,  in 
the  case  of  the  Pacific  21,  JR.  Co.  v.  The  Governor^  23  Miss.  353, 
the  question  was  much  <^scusscd,  but  the  court  expressly  refrained 
from  giving  an  opinion  upon  it.  On  the  other  hand,  in  Ohio  {State 
of  Ohio  V.  ChaaCy  5  Ohio,  N.  S.  R.  538),  it  was  held  that  a  writ  of 
mandamus  may  issue  to  compel  a  governor  to  perform  a  mere 
ministerial  duty  enjoined  on  him  by  statute,  and  which  might  have 
been  devolved  on  another  officer  of  the  State;  though  in  that  case 
the  writ  was  not  issued,  for  reasons  aside  from  the  question  of  juris- 
diction. In  North  Carolina  {Cotton  v.  JEUis,  7  Jones,  N.  C,  545), 
the  court  decided  in  favor  of  the  jurisdiction,  and,  for  anything 
that  appears,  issued  the  writ;  being  the  only  instance  which  we 
find  reported,  in  which  the  writ  may  have  issued  against  a  governor, 
except  where  he  consented  to  the  jurisdiction,  for  the  sake  of  get- 
ting the  opinion  of  the  court  upon  the  merits  of  the  relation.  These 
are  all  the  cases  which  we  find  bearing  directly  on  this  point,  and, 
from  the  course  of  decision  in  them,  it  is  apparent  that  the  weight 
of  authority  is  against  the  jurisdiction. 

One  reason  which  has  been  suggested  for  refusing  the  writ,  is 
that,  if  granted,  it  would  tend  to  provoke  a  conflict  between  the 
judicial*  and  executive  branches  of  the  government  —  a  conflict  in 
which  the  judiciary  would  prove  the  weaker  party.  Of  course,  in  a 
case  where  the  jurisdiction  is  clear,  such  a  consideration  could  have 
no  weight;  but  where  the  jurisdiction  is  problematical,  the  con- 
sideration affords  a  presumption  which  it  would  be  unwise  to  disre- 
gard. "  For,"  as  Blackstone  has  remarked,  "  all  jurisdiction  implies 
superiority  of  power;  authority  to  try  would  be  vain  and  idle, 
without  an  authority  to  redress;  and  the  sentence  of  a  court  would 
be  contemptible,  unless  that  court  had  power  to  command  the  execu- 
tion of  it."  (1  Shars.  Bl.  Com.  24*2.)  And  in  this  connection  it  is 
worthy  of  note  that  in  England,  from  which  we  derive*  the  process. 
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not  only  is  the  king  exempt  from  it,  but,  among  the  judicial  tribu- 
nals, the  higher  courts  of  judicature  enjoy  a  similar  immunity. 

But  the  reason  which  has  been  most  effectual  in  determining  the 
courts  to  refuse  the  writ  is  that  which  is  drawn  from  the  division 
of  the  powers  of  government .  under  our  State  constitutions  into 
three  co-ordinate  departments,  legislative,  executive  and  judicial, 
each  independent  of  the  others,  except  in  so  far  as  it  is  subordinated 
to  them  by  the  constitution.  This  division  is  coeval  with  the  States 
themselves,  and  has  always  been  deemed  an  indispensable  safeguard 
of  republican  liberty.  Mr.  Madison,  in  the  forty-seventh  paper  of 
the  Federalist,  traces  the  idea  on  which  the  division  is  based  to 
Montesquieu,  who  borrowed  it  from  the  British  constitution,  and 
who  taught  that  civil  freedom  cannot  coexist  with  a  union  of  the 
three  powers  in  the  same  hands..  The  analysis  of  government  into 
three  powers  is,  however,  as  old  as  Aristotle,  who  (if  we  may  trust 
Taylor's  translation)  recognizes  the  "  three  parts  of  all  polities,** 
and  says,  "  where  these  subsist  properly,  the  polity  must  necessarily 
be  in  a  flourishing  condition."  Pol.  b.  iv,  ch.  14.  c^  seq.^  Taylor's 
Trans.  It  was  the  merit  of  Montesquieu  to  develope  the  necessity, 
for  the  security  of  civil  liberty,  of  a  separate  department  for  each  of 
the  powers,  as  it  was  his  good  fortune  to  find  a  multitude  of  disci- 
ples ready  to  receive  his  doctrines.  His  book  appeared  in  1748, 
and  at  once  became  the  hand-book  of  political  philosophy  for  the 
more  enlightened  statesmen  of  both  the  Old  and  New  World.  The 
doctrine  was,  to  some  extent,  though  less  systematically,  produced 
in  Blackstone's  Commentaries,  which  appeared  a  few  years  later 
than  "  The  Spirit  of  the  Laws;"  and  it  so  became  familiar  in  its 
practical  aspects  and  import,  not  only  to  the  more  learned  publicists, 
but  to  every  lawyer  in  the  land.  1  Shars.  Bl.  Com.  147,  269. 
Accordingly,  when  the  American  colonies  threw  off  the  yoke  of  the 
mother  country,  and  formed  new  governments  to  suit  themselves, 
they  generally,  if  not  universally,  made  this  division  of  power, 
except  as  expressly  qualified,  a  fundamental  principle  of  their  con 
Btitutions,  and  in  many,  if  not  in  nearly  all  of  them,  guarded  each 
department  from  encroachments  by  explicit  inhibitions.  Daniel 
Webster,  speaking  of  this  subject  in  another  relation,  has  said,  "  a 
separation  of  departments,  so  far  as  practicable,  and  the  preserva- 
tion of  clear  lines  of  division  between  them,  is  the  fundamental 
idea  in  the  creation  of  all  our  constitutions,  and,  doubtless,  the  con- 
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tinuance  of  regulated  liberty  depends  on  maintaining  these  boun4ft> 
ries."    Webster's  Works,  vol.  iv,  p.  122. 

Tlie  question  then  is  whether,  in  view  of  this  principle,  it  ie 
competent  for  the  court,  by  a  writ  of  mandamus,  to  compel  the 
ej^ecutive  to  do  an  official  duty,  which  he  delays  or  declines  to 
do  of  his  own  accord?  It  is  admitted  that  wherever,  within 
the  sphere  of  his  duties,  the  executive  has  a  discretion,  he  ^s  amena^ 
ble  for  refusing  to  perform  them,  not  t6  the  court,  but  only  to  the 
senate  on  an  impeachment,  or  to  the  people  at  the  polls.  Bat  where 
the  duty  to  be  performed  is  merely  ministerial,  it  is  claimed  that  a 
different  rule  obtains,  and  that  the  court  may  compel  him  to  per- 
form  it.  If  this  be  true,  then,  to  the  extent  of  his  ministerial  duties,, 
the  executive  is  not  the  co-ordinate  of  the  judiciary,  but  subordi- 
nate to  it,  and  the  line  of  separation  between  the  two  departments 
18,  to  that  extent,  obliterated.  Of  course  such  a  deviation  from 
constitutional  principle  is  admissible  only  in  favor  of  sonic  other 
principle  of  higher  obligation.  But  the  only  principle  adduced  in 
support  of  the  deviation,  is  the  principle  of  the  common  law,  that 
for  every  wrong  there  is  a  remedy.  Evidently  that  is  not  enough; 
for  a  principle  of  the  common  law  cannot  override  a  principle  of 
the  constitution.  Consequently  we  find  it  admitted,  even  in  cases 
which  hold  that  a  writ  of  mandamus  is  issuable  to  the  governor, 
that  it  will  not  issue  to  enforce  a  duty  which  is  enjoined  on  him  by 
the  constitution,  or  which  he  alone  can  peiform,  but  only  to  enforce 
a  statutory/  duty,  which  might  as  well  have  been  devolved  upon 
any  other  individual,  the  theory  being  that,  as  to  such  a  duty,  the 
governor  is  on  the  same  footing  as  any  other  individual  who  might 
have  been  designated  to  perform  it. 

The  distinction,  however,  between  these  two  classes  of  duties, 
which  is  thus  recognized  by  some  of  the  cases,  is,  b}'  others  of  them, 
either  ignored  or  expressly  repudiated.  In  this  case  it  has  been 
urged  as  applicable  in  favor  of  the  relator,  and  its  validity  has 
consequently  been  much  discussed.  But  whether  the  distinction  be 
valid  or  not,  we  deem  it  necessary  to  determine;  for  the  duty  which 
we  are  here  asked  to  enforce,  though  prescribed  by  statute,  could 
not  liave  been  properly  devolved  on  any  one  but  the  defendant.  It 
is  a  duty  to  see  that  charges  are  preferred  against  a  military  officer, 
and  that  a  court-martial  is  convened  for  his  trial,  to  consist  of  the 
highest  military  officer  in  the  State  except  the  defendant,  and  of 
several  other  officers  of  superior  grade.     To  confide  such  a  duty  to 


OCTOBER  TERM,  1865.  f)(j ) 


Man  ran  v.  Smith. 


any  one  except  the  commander-in-chief  would  be  an  extraordinary 
tninsgressiou  of  military  usage;  and,  in  a  time  of  actual  8er>'ice, 
might  occasion  the  most  embarrassing,  if  not  fatal  disorders. 

In  this  aspect  of  the  case,  however,  the  counsel  for  the  relator 
argues  that  the  decisions  which  might  have  been  cited  are  not  appli- 
cable at  all  as  authorities,  for  the  reason  that  they  were  decisions  in 
cases  wliere  the  writ  was  sued  for  to  compel  the  governor  to  per- 
form a  civil  or  political  duty;  whereas,  in  this  case,  the  wiit  is  sued 
for,  not  against  the  governor  as  such,  but  against  the  commander- 
in-chief,  to  compel  him  to  perform  a  military  duty.  The  idea  is, 
that  the  oitice  of  governor  is  separable  from  that  of  commander- 
in-chief,  and  that  while,  as  a  civil  magistrate,  the  governor  may  be 
exempt  from  the  writ,  as  commander-in-chief  he  is  subject  to  it. 
We  do  not  think  the  constitution  warrants  any  such  discrimination. 
Tlie  constitution  declares  that  "  the  chief  executive  power  of  this 
State  shall  be  vested  in  a  governor,"  and,  in  a  subsequent  section, 
declares  that  the  governor  "shall  be  captain-general  and  com- 
mander-in-chief of  the  military  and  naval  forces  of  this  State."  In 
this  respect  it  is  similar  to  the  constitutions  of  the  other  States,  and 
to  the  constitution  of  the  United  States,  which  again  is  similar  to 
the  British  constitution,  under  which  the  king  is  the  generalissimo, 
or  the  first  in  military  command  m  the  kingdom.  1  Shars.  Bl. 
Com.  262.  The  supreme  military  command  is  thus  universally 
recognized,  in  all  governments  professing  a  separation  of  the  three 
powers,  as  a  portion  of  the  chief  i^xecutivo  power.  See  1  Kent's 
Com.  5th  ed.  282.  Indeed,  in  time  of  civil  convulsion,  it  is  the 
most  important  portion  of  tliat  power.  Supremo  military  command 
is  in  fact  implied  necessarily  in  the  grant  of  the  chief  executive 
power.  The  mere  fact,  then,  that  the  governor,  in  his  different 
capacities,  is  designated  by  different  titles,  does  not  sever  the  unity 
of  his  office.  When  inaugurated,  he  takes  but  a  single  oath,  which 
binds  him  in  all  his  functions.  If  impeached  and  deposed,  the 
sentence  of  deposition  Avould  deprive  him  of  all  his  functions, 
whether  impeached  for  a  misdemeanor  committed  as  commander- 
in-chief,  or  as  a  civil  magistrate.  But  if,  under  the  American  sys- 
tem of  government,  the  supreme  military  and  civil  authority  is  thus 
inseparably  united  in  the  governor,  then  he  is  no  more  subject  to 
the  control  of  the  judiciary  in  the  one  capacity  than  in  the  other. 
We  think,  therefore,  that  the  discrimination  suggested  by  the 
counsel  for  the  relator  is  inadmissible. 

Vol.  v.— 72. 
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Bat  in  reply  to  all  this  line  of  reasoning,  it  is  reiteratively  urged 
that  if  in  this  case  the  writ  of  mandamus  does  not  lie,  then  the 
relator  is  without  redress,  and  the  great  maxim  of  the  law,  that 
for  every  wrong  there  is  a  remedy,  is  egregiously  falsified.  This  is 
an  argument  to  which  no  court  of  justice  can  be  insensible.  It 
cannot  escape  remark,  however,  that  the  maxim  which  is  quoted 
comes  to  us  from  England,  where  it  is  subject  to  the  same  excep- 
tion in  favor  of  the  king,  which  is  here  claimed  in  favor  of  the 
governor.  Indeed,  it  is  one  of  those  maxims  which  must,  from  the 
nature  of  things,  be  understood  with  some  qualification.  If,  for 
instance,  it  were  decided  that  the  governor  is  amenable  to  the  writ, 
the  court  might,  nevertheless,  unjustly  refuse  it,  and  there  would 
then  be  no  remedy  for  the  wrong,  except  that  which  is  as  applica* 
ble  to  the  governor  as  to  the  court,  to  wit,  the  remedy  by  impeach- 
ment. The  answer  which  naturally  occurs  to  this  is,  that  it  is  not 
to  be  presumed  that  the  court  will  be  guilty  of  such  an  unjustice. 
But  since  this  presumption  must  be  made  somewhere,  why  should 
it  not  be  made  in  favor  of  that  branch  of  the  government  on  which 
the  duty  to  be  performed  is  primarily  imposed,  as  readily  as  in 
favor  of  its  co-ordinate  ?  Such  a  presumption,,  however,  inapplica- 
ble to  an  inferior  officer,  does  not  seem  inappropriate  to  a  magis- 
trate who  is  clothed  by  the  constitution  with  the  supreme  trust  of 
taking '"  care  that  the  laws  be  faithfully  executed,"  and  who  is 
privileged,  in  the  execution  of  his  office,  to  consult  the  judges  of 
this  court  as  his  legal  advisers. 

We  think,  therefore,  that  the  court  has  no  jurisdiction  to  issue 
its  writ  of  mandamus  to  compel  the  defendant  to  perform  the 
duty  which  in  this  case  he  is  alleged  to  have  disregarded. 

Of  course,  in  coming  to  this  conclusion,  we  unequivocally  admit 
that  the  governor  of  a  State  is  amenable  to  the  court,  like  any  other 
person,  for  his  private  acts,  or  for  any  act  not  properly  within  the 
scope  of  his  office,  though  done  under  the  color  of  his  office. 

But  though  we  think  the  application  ought  to  be  dismissed  for 
want  of  jurisdiction,  we  deem  ic  not  improper  to  say  that,  even  if 
we  had  jurisdiction,  we  should  not  deem  this  a  case  for  granting 
the  writ,  at  least  in  a  peremptory  form.  A  writer  on  the  law  of 
mandamus  says:  "  It  is  an  imperative  rule  of  the  law  of  man- 
damus, that,  previously  to  the  making  of  the  application  to  the 
court  for  a  writ  to  command  the  penormance  of  any  particular 
act,  an  express  and  distinct  demand  or  request  to  perform  it  must 
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have  been  made  by  the  prosecutor  to  the  defendant,  who  muRt 
have  refused  to  comply  with  such  demand,  either  in  direct  terms, 
or  by  conduct  from  which  a  refusal  will  be  conclusively  implied.*' 
Tapping  on  Mandamus,  p.  282,  cited  in  People  v.  Romero^  18  Cal. 
89;  and  see  Rex  v.  Brecknock^  S  Ad.  <fe  £1.  R.  217,  and  the  cases 
cited  for  the  defendant.  Now,  in  this  case  there  has  been  no 
express  refusal,  and  no  conduct  which  is  conclusively  equivalent  to 
a  refusal.  The  defendant  sets  forth,  in  his  answer,  that  when 
requested  to  perform  the  duty  which  we  are  asked  to  enforce,  he 
replied  that  he  had  the  matter  under  consideration.  But  the  relator 
claims  that  to  hold  the  matter  under  consideration,  as  the  defend- 
ant did,  for  twenty-one  days  prior  to  this  application,  was  a  virtual 
refusaL  He  contends  that  the  defendant,  by  the  statute,  was  bound 
to  proceed  "  according  to  the  usage  and  practice  of  war,"  which, 
lie  says,  means  according  to  the  '^  rules  and  articles  of  war,"  as 
established  by  act  of  congress;  and  he  shows  that,  according 
thereto,  an  officer  who  has  been  put  under  arrest  must  be  served 
with  a  copy  of  the  charges  on  which  he  has  been  an*ested,  "  within 
eight  days  thereafter,"  and  "  be  brought  to  trial  within  ten  days 
thereafter,  unless  the  necessities  of  the  service  prevent  such  trial," 
etc.  He  accordingly  argues  that  the  defendant,  having  exceeded 
the  limit  of  the  discretion  allowed  by  this  article,  has  virtually 
refused  to  comply  with  the  relator's  request.  And  if  it  were  true 
that  the  statute,  when  it  speaks  of  "  the  usage  and  practice  of  war," 
means  the  "rules  and  articles  of  war,"  there  would  be  great 
cogency  in  the  argument. 

But  it  is  demonstrably  certain  that  such  is  not  the  meaning  of 
the  statute.  As  we  have  seen,  the  rules  and  articles  prescribe, 
subject  to  the  exception  of  necessity,  that  an  officer  who  has  been 
arrested  shall  be  served  with  a  copy  of  the  charges  within  eight 
days,  and  brought  to  trial  within  ten  days,  after  his  arrest.  But 
our  statutes  (Rev.  Stat.  chap.  242,  §  11)  provide  that  the  officer 
under  arrest  shall  be  served  with  a  copy  of  the  order  for  the  court- 
mai*tial  and  a  copy  of  the  charges  against  him  "  twenty  days  before 
the  sitting  of  said  court,"  thus  making  it  utterly  impossible  to 
meet  the  requirement  of  the  "  rules  and  articles  of  war,"  that  ho 
snail  be  "  brouglit  to  trial  within  ten  days  "  after  his  arrest.  This 
puts  it  beyond  question  that,  in  this  respect,  at  least,  the  phrase, 
'*  usage  and  practice  of  war,"  employed  in  the  statute,  does  not 
mean  the  "  rules  and  articles  of  war."     But  if  this  be  not  meant, 
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then  the  question  recurs  whether  the  defendant,  in  holding  the 
relator's  request  and  the  matters  inVolved  in  it  under  consideration 
for  twenty-one  days,  has  exceeded  the  large  discretion  vested  in  a 
commander-in-chief,  "  according  to  the  usage  and  practice  of  war,'* 
and  consequently  may  be  adjudged  to  have  refused  to  comply  with 
that  request.  We  are  not  ready  to. adopt  that  conclusion,  and 
could  not,  therefore,  in  the  present  aspect  of  the  case,  even  if  we 
thought  we  had  jurisdiction,  consent  to  grant  the  writ — certainly 
not  in  a  peremptory  form.  But  with  a  view  which  we  hold  of  the 
question  of  jurisdiction,  of  course  we  cannot  assent  to  the  issuing 
of  the  writ  in  any  form,  either  peremptory  or  alternative. 
The  application  must  therefore  be  dismissed. 


Note.— The  governor  may,  by  mandamus,  be  compelled,  like  other  public  officers,  to  per^ 
form  an  act  clearly  defined  and  enjoined  by  law,  and  which  is  merely  ministerial  in  i(s  nature^ 
and  ncitlicr  involves  any  discretion  nor  leaves  any  alternative.  Paekfic  RaUroad  v.  Ooventor^ 
98  Miss.  358 :  Chamberlain  v.  SMey,  4  Min.  809 ;  OoUen  v.  EOU,  7  Jones'  Law  (N.  C),  645 ;  aUtU 
▼  Oooamor,  5  Ohio  St  6S9  ^  State  v.  Mc^ffUi^  5  Uam.  (O.)  858.— Rw. 


Wadb  V.  Chaffbs. 
(sai.  SS4.) 

A'n^  without  warrant.    Pleading, 

A  constable  or  police  officer  is  not  bound  to  procure  a  warrant,  before  arresting  t 
I>erson  whom  he  has  probable  cause  to  believe  guilty  of  a  felony,  even  though 
there  may  be  no  reason  to  fear  the  escape  of  such  person  in  consequence  of 
tlic  delay  in  procuring  the  warrant. 

A  plea  justifying  an  arrest  on  suspicion  of  felony,  without  a  warrant,  should  set 
lorlh  the  grounds  of  the  suspicion,  so  that  the  court  may  Judge  of  them,  and 
determine  whether  they  afford  probable  cause  or  not 

This  was  an  action  of  trespass,  for  assault  and  battery  and  false 
imprisonment,  alleged  to  have  been  committed  at  Providence  on  the 
23d  of  August,  1864. 

Plea,  in  substance,  that  at  the  time  when,  etc.,  "  a  complaint  had 
been  made  to  the  then  acting  city  marshal  of  the  city  of  Providence, 
that  there  had  been  feloniously  stolen,  taken  and  carried  away  from 
a  certain  room,  to  which  no  one  but  the  occupant  (the  plaintiff)  had 
access,  a  large  sum  of  money,  to  wit,  the  sura  of  thirty-three  dollars; 
whereupon  the  said  city  marshal  directed  the  defendant,  who  was- 
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then  and  there  a  police  officer  of  said  city  of  Providence,  to  look  up 
this  affair,  and  to  apprehend  the  person  suspected  of  said  crime. 
Wherefore  the  said  defendant,  having  good  and  probable  cause  of 
suspicion,  and  vehemently  suspecting  the  said  plaintiff  to  have  been 
guilty  of,  or  concerned  in,  the  stealing  and  carrying  away  of  saiil 
money,  and  to  have  feloniously  taken  and  carried  away  the  same, 
did,  at  said  time  and  place,  gently  lay  hands  on  the  said  plaintiff, 
and  did  then  and  there,  being  a  police  officer  in  said  city  as  afore- 
fsaid,  take  the  said  plaintiff  into  his  custody,  and  safely  keep  her, 
while  complaint  could  be  made  against  her  before  some  one  of  the 
justices  assigned  to  keep  the  p^ace  in  said  city  of  Providence,  or 
before  some  other  lawful  authority,  to  be  examined  by  or  before 
such  justice  or  other  lawful  authority  concerning  the  premises,  and  to 
be  further  dealt  with  according  to  law.  And  by  means  of  the  said 
several  premises  aforesaid,  the  said  plaintiff  was  imprisoned  and 
detained  for  the  space  of  hours,  the  same  being  a  reasonable 

time  for  that  purpose,  and  being  lawful  and  just  for  the  cause  afore- 
said."    Concluding  with  a  verification. 

To  this  plea  the  plaintiff  demurred  generally,  and  the  defendant 
joined  in  demurrer. 

Metcalfe  in  support  of  the  demurrer. 

ColweUy  in  reply,  cited  1  Hilliard  on  Torts,  219  and  notes ;  Rohan 
▼.  Satoinj  5  Cush.  281;  Davis  v.  RitsseU^  5  Blng.  354;  Samuel  v. 
Payne  et  al.y  1  Doug.  359. 

DuKFEE,  J.  1.  We  do  not  think  the  defendant's  plea  in  justifica- 
tion is  bad  for  the  first  reason  urged  in  support  of  the  demurrer, 
for,  in  our  opinion,  a  constable  or  police  officer  is  not  boun«l  to  pro- 
cure a  warrant  before  arresting  a  person  whom  he  has  probable  cause 
to  believe  guilty  of  a  felony,  even  though  there  may  be  no  reason 
to  fear  the  escape  of  such  person  in  consequence  of  the  delay  in  pro- 
curing the  warrant.     Davis  v.  RusseU^  5  Bing.  354. 

2.  The  rules  of  pleading  require  that  a  plea  justifying  an  arrest 
on  suspicion  of  felony,  without  a  warrant,  should  set  forth  t)ie 
grounds  of  the  suspicion,  so  that  the  court  may  judge  of  theni  and 
determine  whether  they  afford  probable  cause  or  not.  Mure  v.  Kaije^ 
4. Taunt.  34;  Boynton  v.  Tidwell^  19  Texas,  118.  The  plea  in  tliis 
case  states,  in  effect,  that  the  defendant  was,  at  the  time  of  the 
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plaintiff's  arrest,  a  police  officer  of  the  city  of 'Providence;  that  he 
made  the  arrest  under  orders  from  the  acting  city  marshal,  to  whom 
complaint  had  been  made  **  that  there  had  been  feloniously  stolen^ 
taken  and  carried  away  from  a  certain  room,  to  which  no  one  but 
the  occupant  and  the  plaintiff  had  access,  a  large  sum  of  money,  to 
wit,  the  sum  of  thirty-three  dollars,"  and  that  the  defendant  had 
*'  good  and  probable  cause  of  suspicion,  and  vehemently  suspected 
the  said  plaintiff  to  have  been  guilty  of,  or  concerned  in,  the  steal- 
ing and  carrying  away  of  the  said  money.''  The  plea  does  not  state 
who  was  the  complainant  or  what  were  his  means  or  opportunities 
of  information,  or  to  whom  the  stiolen  money  belonged,  or  why  the 
plaintiff  should  have  been  suspected  rather  than  the  occupant  of  the 
room  where  the  theft  was  committed,  or  in  fact  any  of  the  more 
particular  circumstances,  if  any  such  there  were,  tending  to  fasten 
suspicion  upon  the  plaintiff.  A  plea  which  is  so  general  and  indefi- 
nite in  its  averments  does  not,  we  think,  meet  the  requirements  of 
the  rule.    The  plaintiff's  demurrer  must,  therefore,  be  sustained. 

So  ordered. 

NoTB.— That  an  officer  may  arrest  wlthpat  warnuit,  any  person  whom  he  has  reasonahl* 
ground  to  snspect,  has  committed  a  felony,  whether  any  felony  has,  in  fact,  been  committed 
or  not,  is  well  settled.  Samwl  v.  Paiyne^  1  Dong.  859,  and  LedtoUh  v.  CcUc^foU,  Caldeootts* 
Cases,  991,  are  leading  cases.  In  the  former,  the  officer  made  the  arrest  on  the  statement  of 
a  third  party ;  in  the  latter,  on  his  own  saspldons.  See  Oowtes  v.  Dunbar^  %  Carr.  A  Payne, 
5dft.  Bat  the  officer  mast  act  in  good  faith  and  from  probable  caase  and  not  from  malice.  In 
BeekwUh,  v.  PhUby,  6  Bam.  &  Cress,  685,  it  was  distinctly  held  that  an  officer  has  a  right  to 
arrest  on  his  own  saspidon  that  a  felony  has  been  committed.  See,  farther,  BoUeif  ▼.  iflas, 
8  Wend.  850;  Wakdy  v.  HaH,  6  Bin.  81H;  Banes  v.  StaU^  6  Hamp.  68;  Latortneev.  IJedger,  t 
Tannt  14 ;  Ine^olton ▼.  Bardwiek,6C.  A  P.  405;  Bobbe t.  Branaeomb,  8 Camp.  4S0;  Sroekway 
▼.  Orauifard,  Z  JoneB  (N.  C.)  488;  Long  ▼.  StaU,  12  Geo.  998;  Burns  t.  JSrben^  40  N.  Y.  4<9 
Bnt  to  justify  an  officer  in  arresting  without  warrant  on  his  own  saspidon,  tho  crime  snpposed 
t4>  have  been  committed,  must  amount  in  law  to  a  technical  fsUmy.  Ssx  t.  Thompson,  1 
Moody,  88 ;  and  if  the  arrest  is  made  on  the  charge  of  a  third  person,  the  charge  most  amounti 
In  fact,  to  a  charge  of  felony.  Bex  ▼.  Ourvan^  1  Moody,  138 ;  BowdUeh  r.  Baldkin^  5  JBxcheqne^ 
tn ;  Sa  T.  JVbrd,  R.  A  Ry.  C.  C.  889.~Rbp. 
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COICPANT. 
(8B.L8ia) 

BaOtoad  company,    Pnfwrtd  tioek^^dhidendi  an. 

The  holder  of  **  preferred  and  goaranteed  stock  in  the  H.,  P.  ft  F.  R  U.  Co* 
being  entitled  to  preferred  and  guaranteed  dividends,  at  the  rate  of  ten  poi 
cent  per  annum,  payable  semi-annoally,  before  any  dividend  shall  be  paid  on 
other  stock  of  said  company"  is  entiUed  to  this  sum,  pii^able  only  out  of 
the  earnings  of  the  company  which  are  legally  applicable  to  the  payment 
of  dividends. 

AcnoN  of  assumpsit  for  the  recovery  of  dividenda  The  case  is 
stated  sufficiently  in  the  opinion. 

Durfee  <b  JSamea^  for  the  plaintiff. 

Ctarfy  df  JBktke^  for  the  defendant. 

Bradley,  C.  J.  The  defendant  corporation  was  authorized,  by 
an  amendment  of  its  charter,  to  issue  5,000  shares  of  additional 
Htock,  and  to  provide  that  the  same  be  "a  preferred  and  guaran* 
teed  stock,  entitling  the  holder  to  preferred  and  guaranteed  divi- 
dends equal  to  ten  per  cent  per  annum,  payable  semi-annually." 
Pursuant  to  this  authority,  this  stock  was  issued,  and  the  certifi* 
cites,  entitled  '^  preferred  and  guaranteed  ten  per  cent  stock,"  con- 
tained the  expression,  "  the  same  being  entitled  to  preferred  and 
guaranteed  dividends  at  the  rate  of  ten  per  cent  per  annum,  pay- 
able semi-annually,  before  any  dividends  shall  be  paid  on  any 
other  stock  in  said  company."  This  suit  is  brought  to  compel  the 
company  to  pay  the  plaintiff,  holding  a  portion  of  its  stock,  a  sum 
of  money  equal  to  ten  per  cent  per  annum  on  his  stock,  though 
no  dividends  have  been  earned. 

The  question  presented  is,  what  is  the  meaning  and  engagement 
of  the  company,  as  expressed  in  these  words?  The  relations 
between  these  parties  are  obviously  those  between  sharheolders 
and  the  corporation.  They  are  not,  on  the  face  of  the  contract, 
those  of  creditor  and  debtor.  A  corporation  may  issue  bonds  or 
(»ther  obligations  convertible  at  certain  times  and  upon  certain  con- 
tingencies into  stock.    They  may  issue  stock,  as  in  this  case,  redeem- 
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able  at  a  ceitain  time  and  upon  certain  conditions.  But  until  such 
change  is  made  in  either  case,  the  original  relation  remains.  A 
holder  of  the  stock  retains  his  right  to  share  in  the  management  oi 
the  corporation  and  to  participate  in  its  profits.  He  is  not  its 
creditor  by  virtue  of  this  relation.  If  he  is  to  be  constituted  its 
creditor,  there  are  well-known  modes  and  words  by  which  that  rela- 
tion can  be  expressed.  If,  instead  of  adopting  them,  he  receives  a 
certificate  of  stock,  and  then  claims  to  be  both  its  creditor  and 
stockholder  by  virtue  of  the  same  contract,  the  burden  is  upon  him 
to  show  that  such  anomalous  relation  exists.  The  presumptions  of 
law  and  the  usual  course  of  business  are  against  him.  In  this  case, 
the  evidence  of  the  relation  is  a  certificate  of  stock,  and  the  subject 
of  the  engagement  or  contract  is  the  dividends,  so  called,  to  be 
paid  upon  it.  A  dividend  is  money  paid  out  of  profits  by  a  corpora- 
tion to  its  shareholdera.  A  preferred  dividend  is  that  which  is  paid 
to  one  class  of  shareholders  in  priority  to  that  to  be  paid  to  another 
class. 

The  word  over  which  the  controversy  arises  in  this  case  is 
"guaranteed."  Guaranteed,  in  addition  to  preferred,  applied  to 
dividends,  means  what  ?  It  is  certainly  not  used  in  the  strict  and 
proper  sense  of  the  word,  for  there  is,  in  this  contract,  no  third 
party  promising  to  make  good  an  engagement  by  the  coi*poration 
to  its  stockholders.  Is  it,  on  the  one  hand,  an  instance  of  that 
tautology  so  common  in  legal  proceedings  —  a  synonym  for  "pre- 
ferred," and  not  increasing  its  significance?  Or  does  it,  on  the 
other  hand,  when  it  is  added  to  the  word  dividend,  entirely  change 
its  character  and  meaning,  and  coiiveit  a  dividend,  which,  in  its 
nature,  cannot  legally  exist  except  when  originating  in  profits,  into 
a  liability  entirely  independent  of  the  pre-existence  of  such  profits? 
Or  has  it  still  a  third  signification,  by  which,  added  to  the  idea  of  a 
simple  preference  out  of  dividends,  it  shall  be  considered  as  an 
engagement  that  a  dividend,  equal  to  the  sum  of  ten  per  cent  per 
annum,  shall  be  charged  upon  all  the  profits  which,  from  year  to 
year,  may  accrue,  thus  binding  and  pledging  the  total  sum  of  all 
the  earnings  of  the  company,  so  long  as  the  engagement  lasts,  to 
the  payment  of  a  dividend  "  equal  to,"  as  the  amended  charter 
says,  "  at  the  rate  of,"  as  the  company  express  it,  as  much  as  ten 
per  cent  per  annum,  if  semi-annually  paid,  would  amount  to,  and 
this  amount  to  be  paid  before  the  other  stock  receives  anything  ? 

Intervening  the  two  arguments  in  this  cause,  the  court  examined. 
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and  desired  the  counsel  to  examine,  beyond  our  own  libraries,  the 
decisions  of  the  courts  upon  this  subject,  to  see  if  this  somewiiat 
anomalous  expression  had  received  a  judicial  or  practical  construe- 
t^ion.  Among  the  emergencies  so  common  to  these  railway  com- 
panies in  our  country,  and  in  that  from  which  we  derive  our  lan- 
guage and  so  much  of  our  law,  we  thought  it  not  unlikely  that 
similar  circumstances  had  induced  similar  contracts,  and  that  the 
language  used  by  this  company,  doubtless  under  the  advice  of 
counsel,  might  have  been  taken  from  railway  legislation  or  con- 
tracts elsewhere,  and  with  a  full  knowledge  of  its  legal  and  practi- 
cal meaning.  In  this  country  we  found  no  decision  throwing  light 
on  this  question.  In  England,  however,  there  are  several.  The  most 
apt  of  these  cases  is,  perhaps,  Henry  v.  The  Great  Northern  Rail- 
way Co,y  3  Jurist,  part  i,  p.  1133.  An  act  of  parliament  in  that  case 
authorized  the  company  "  to  guarantee  the  payment  of  dividends," 
not  exceeding  a  certain  per  cent,  "  and  in  preference  to  the  pay- 
ment thereof  on  other  shares."  The  question  in  this,  as  in  the 
other  English  cases  over  similar  words,  was  between  what  we  have 
indicated  as  the  first  and  third  construction.  It  has  never  been 
even  claimed  in  the  English  .courts  that  the  construction  secondly 
stated  by  us,  and  urged  by  the  plaintiff,  could  be  adopted,  and  the 
court  decides  that  these  statutes  guarantee  to  the  favored  stock, 
holders  ^'  a  charge  on  all  accruing  profits,  at  the  stipulated  rates, 
before  anything  is  divided  among  the  ordinary  shareholders.  This 
is  substantially  interest  chargeable  exclusively  on  profits."  And 
they  further  hold  that  if  the  profits  accrued  when  the  dividend  is 
<leclared  are  insufficient  to  furnish  the  stipulated  amount,  the  defi- 
ciency is  a  charge  upon  subsequent  profits.  Again,  in  Crawford  v. 
Northeastern  Railway  Company^  3  Jur.,  N.  S.,  part  i,  p.  1093,  Vice- 
Chancellor  Wood  says,  in  conclusion:  "  Of  course,  I  do  not  mean  to 
say  that  it  is  a  guaranty  in  any  other  sense  than  that  you  are  to  be 
paid  these  sums  out  of  the  profits  of  the  company.  That  is  the 
only  fund  you  are  to  look  to.  If  the  company  make  no  profits  you 
will  have  no  dividend,  but,  I  appreiiend,  the  profits  in  perpetuity." 

In  Matthews  v.  Oreat  Northern  Railway  Company y  6  Jur.,  N.  S.,' 
part  i,  p.  284,  the  vice-chancellor  says  of  the  term  "guaranteed 
share":  ^*It  must  be  a  guaranty  limited,  at  least,  to  the  whole 
profits  made  by  the  railway." 

Without  dwelling  longer  upon  this  and  similar  authorities,  it  .n 
[perfectly  apparent  that  the  guaranty  of  a  dividend  by  a  railwAv 
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company  is  considered  by  the  courts,  and,  it  seems  from  the  coui*se 
of  the  argument  by  the  counsel  in  these  causes,  who,  doubtless^ 
faithfully  represent  the  interests  and  wishes  of  their  clients,  by  the 
business  community  also,  to  mean  nothing  more  than  a  pledge  of 
the  funds  legally  applicable  to  the  purposes  of  a  dividend;  that,  in 
slioii;,  it  is  a  dividend,  and  not  a  debt,  which  is  thus  preferred  and 
guaranteed ;  and  as  the  statement  of  facts  admits  that  dividends 
have  not  been  earned  in  this  case,  the  plaintiff,  if  there  were  no 
other  difficulties  in  his  way,  could  not  recover,  and  we  must  give 
judgment  for  the  defendant. 


Taylob  v.  Pbckham,  Treasurer  of  the  City  of  Providence. 

(8R.L848.) 
Highway — tJ\}ury  to  traveler  from  falling  sign. 

For  injury  sustained  bya  traveler  on  a  bigh way,  fy*om  the  falling  uponLimof 
mnw  object  from  an  adjacent  building,  as  a  sign  insecurely  fastene  i,  a  towu 
is  not  liable  under  the  statute  requiring  towns  to  keep  high  ways  in  **  good 
repair." 

Motion  for  a  new  trial,  for  reason  of  error  in  instructions  to  si 
jury. 

The  action  was  for  injury  suffered  by  the  plaintiff  from  tlie  fall- 
ing upon  him  of  a  large  show-board,  placed  near  or  upon  the 
sidewalk  of  a  much  traveled  highway  in  the  city  of  Pix)videncc.  It 
was  contended  for  the  plaintiff,  upon  the  evidence  offered,  that  the 
board  had  long  been  standing  on  the  spot  designated,  and  liad 
often  been  noticed  by  passers-by  as  a  dangerous  object,  but  it  was 
not  pretended  that  any  complaint,  in  regard  to  it,  had  over  been 
made  to  the  surveyor  of  highways,  or  any  other  city  officer.  The 
immediate  cause  of  the  fall  of  the  board  was  a  remarkably  heavy 
gust  of  wind,  which,  it  was  shown,  disturbed  and  displaced  various 
objects  in  the  neighborhood  as  well  as  the  show-board.  The  allogcd 
errors  in  the  charge  to  the  jury  are  set  forth,  with  sufficient  full- 
ness, in  the  opinion  of  the  court.  The  jury  having  returned  a 
verdict  for  the  plaintiff,  the  defendant  now  moves  for  a  new  triaL 

Colwell  and  £.  JV.  Lapham^  for  defendant. 
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I.  The  bill-board  which  injured  the  plaintiff,  not  being  within  the 
limits  of  South  Water  street,  did  not  constitute  a  defect  or  want  of 
repair  for  which  the  city  would  be  liable,  and  the  charge  of  the 
judge  to  the  contrary  was  erroneous. 

II.  Towns  are  not  liable  for  defects  in  highways,  unless  indict- 
able. Rev.  Stats.,  ch.  44,  §§  13, 14 ;  Angell  on  Highways,  278 ;  JFhost 
V.  Portland^  11  Me.  271;  Bigelow  v.  Westony  3  Pick.  267;  Snow  v. 
Adams*  1  Gush.  443;  Howard  v.  N,  JBridgewcUery  16  Pick.  189. 
The  bill-board  was  private  property,  on  private  property,  and  used 
for  private  purposes.  No  indictment  would  lie.  If  negligently  put 
up,  the  person  who  put  it  up  is  responsible. 

III.  Towns  are  not  required  to  keep  whole  limits  of  highways  in 
repair  for  travel.  SvU  v.  Richmond^  2  Woodbury  &  Minot,  343; 
Howard  v.  North  Attlehorough^  16  Pick.  189;  Kdth  v.  EastoTiy  2 
Allen,  252  (also  in  24  Law  Rep.  353) ;  Smith  v.  WeiideU^  7  Cush. 
498;  Vlnal  v.  Dorchester ^  7  Gray,  421. 

IV.  A  town  is  only  required  to  make  its  highways  safe  and  con- 
venient for  travelers  in  the  proper  attributes  of  a  way.  Rev.  Stats., 
ch.  44,  §§  1,  13,  14.  If  there  is  no  structure  within  or  above  the 
highway,  there  is  no  defect  or  want  of  repair.  Hlxon  v.  LoweU^  13 
Gray,  59.  Towns  are  not  liable  for  defects  and  neglects  outside  of 
the  limits  of  the  highways.  JRowell  v.  Citi/  0/  Lowell,  7  Gray,  100; 
Kidder  v.  Dunstable^  7  id.  104.  Though  towns  may  be  reqtiirod  to 
fence  their  highways  against  embankments,  excavations,  pits  and 
water,  they  are  not  bound  to  fence  against  smooth,  level  land« 
Sparhawk  v.  Salem,  1  Allen,  30. 

V.  If  the  city  could  not  remove  the  bill-board  nor  fence  against 
it,  it  is  not  liable.  Jones  v.  Waltham,  4  Gush  299.  Survey  ore  can 
only  go  upon  adjoining  lands  for  materials  for  repairs.  Rev.  Stats. 
125.  The  city  could  not  remove  the  board  without  committing  a 
trespass,  nor  fence  against  it  without  becoming  liable. 

VI.  The  judge  should  at  least  have  charged  that  if  there  was  but 
one  cause  of  injury,  and  that  proceeded  from  the  defendant's 
neglect,  outside  of  the  limits  of  the  highway,  the  city  would  not  be 
liable.  JRowell  v.  Lowelly  7  Gray,  100;  Kidder  v.  Dunstable,  7  id. 
104;  Sh^hardy.  Chelsea^  4  id.  113. 

Neville^  with  whom  was  Blake,  for  plaintiff. 

I.  Towns  are  liable  for  injuries  resulting  from  obstructions  out- 
nde  the  line  of  the  highway,  but  so  near  as  to  render  traveling  on 
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the  highway  dangerous.  Coggswdl  v.  Lexington^  4  Cash.  307; 
Ilogden  v.  Attteborough^  7  Gray,  338 ;  Palmer  et  al.  v.  Andover^  2 
Cush.  600;  Currier  v.  Lowelly  16  Pick.  170;  Bice  v.  MorUpelier^  19 
Vt.  470;  Cassedy  v.  Storkbridgey  21  id.  391;  7^£^%  v.  Portsmouth^ 
36  N.  H.  803;  i>a»w  v.  JK//,  41'  id.  329;  Savage  v.  Bangor^  40  Mc. 
176;  Clapp  v.  CT^y  of  Providence^  17  How.  161;  ^/(^er  v.  Lowell^  3 
Allen,  402;  7^a^«y  v.  Duxbury^  24  Vt.  155;  C(>6^  v.  Standish^  14 
Me.  198. 

II.  Actual  notice  to  the  town  of  the  existence  of  the  obstruc- 
tion is  not  necessary.  Drury  v.  WorcesteTy  21  Pick.  44 ;  Bardell  v. 
^amalcay  15  Vt.  438;  Mason*  \.  EUsworthy  32  Me.  271;  How  v. 
Plainfieldy  41  K  H.  136;  Hall  v.  ManchesteTy  40  id.  410. 

III.  No  matter  by  whom  the  obstruction  may  have  been  placed 
in  position,  the  town  is  liable,  provided,  of  course,  the  plaintiff 
himself  be  guilty  of  no  negligence."  Snow  v.  AdamSy  1  Cush.  443, 
and  cases  cited  above;  Blgelow  y.  Westony  3  Pick.  267;  Frost  v. 
Portlandy  11  Me.  271;  French  v.  Brunsvoicky  8  Shep.  29;  Davis  v. 
Bangor,  42  Me.  622. 

IV.  The  question  is  not  whether  the  obstruction  is  within  the 
limits  of  the  highway,  but  whether  the  usually  traveled  part  of  the 
highway  is  rendered  unsafe  and  inconvenient  for  travel,  etc. 

Hrapley,  C.  J.  The  plaintiff,  passing  along  South  Water  street, 
in  Providence,  was  injured  by  a  show-board  which,  having  been 
placed  upon  land  adjacent  to  the  highway,  had  been  blown  down 
by  a  high  wind  and  fell  upon  him.  He  recovered  a  verdict  for 
$5,500  against  the  city,  and  a  motion  for  a  new  trial  is  now  made, 
founded  upon  alleged  errors  in  the  rulings  of  the  judge  trying  the 
'oase;  in  substance,  that  he  declined  to  instruct  the  jury  that  tiie 
<;ity  would  not  be  liable  for  such  accidents;  first,  because  the  show- 
board  was  placed  by  a  third  party  outside  of  the  street;  and, 
second,  because  the  injury  was  caused  by  the  concurrent  acts  of 
-such  party  and  the  city,  if  at  all  from  the  fault  of  the  city. 

It  may  not  be  easy  to  classify  all  the  decisions  upon  the  liability 
of  towns  for  injuries  received  by  travelers  on  the  highway;  but 
wo  are  of  opinion  that  those  which  are  most  analogous  to  the  case 
^at  bar  do  not  sustain  the  plaintiff.  Those  which  he  has  cited, 
where  the  town  was  held  liable  when  a  traveler  went  off  from  the 
liighway  against  a  post,  or  into  an  adjacent  cellar,  or  into  a  pon<l 
<»if  a  steep  declivity,  may,  perhaps,  be  all  sustained  upon  the  prin- 
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ciple  that  it  is  the  duty  of  the  town  to  protect,  by  railings,  the 
side  of  the  highways,  so  that  a  traveler  using  proper  care  need  not 
fall  upon  dangei*8  immediately  adjacent.  The  court  in  which  most 
of  these  cases  have  been  decided  has  since  held  that  when  snow 
falls  from  an  adjoining  roof  upon  and  to  the  injury  of  a  travolef 
v»n  the  higl  way,  the  town  is  not  liable  to  pay  for  such  injury.  Htxork 
V.  City  of  Loioelly  13  Gray,  59.  The  same  court  has  also  held  that 
when  a  person  slips  and  falls  upon  the  steps  of  a  building  contigu* 
OU8  to  the  highway  and  upon  the  sidewalk,  the  sidewalk  and  the- 
steps  both  being  out  of  repair,  still,  as  the  accident  happened  fron^ 
the  concurrent  fault  of  the  town  and  a  third  party,  the  town  is  not 
liable.  Roicell  v.  City  of  Loiodly  7  Gray,  100.  We  think  these- 
cases  furnish  the  nearest  analogies  to  the  case  at  bar. 

This  liabilitv  is  one  created  bv  statute,  and  cannot  be  enlarfjed 
by  courts  beyond  the  scope  and  intention  of  the  statute;  and  wheu 
a  town  keeps  a  highway  in  order,  the  liability  for  accidents  in  con- 
sequence of  a  sign  being  insufficiently  fastened  against  an  adjacent 
building,  was  not  intended  by  the  statute,  we  tliink,  to  be  imposed 
upon  the  town.  It  is  one  of  the  largest  class  of  accidents  to  which 
a  traveler  upon  a  public  thoroughfare  is  subjected,  though  the 
town  may  have  done  its  whole  duty,  under  the  statute,  in  regard 
to  the  highway.  The  liability  for  such  accidents  would  carry  with 
it  an  equally  extensive  authority.  The  towns  must  necessarily  have- 
u  corresonding  right  to  control  the  uses  of  property  adjoining  the 
highway,  so  as  to  protect  themselves  from  the  liabilities  for  such 
use.  Our  statute  pennits  the  surveyor  of  highways  to  go  outside 
of  the  highway  for  certain  specified  pui'poses;  and  those  purposes  do 
not  include  any  protection  of  the  traveler  upon  the  highway  from 
accidents  like  this,  arising  from  the  use  of  lands  or  buildings  not 
within  the  highway.  This  right,  if  it  exists,  must  have  some  other 
origin  than  a  statute  whicli  imposes  a  liability  for  the  care  of  high- 
ways; and  even  the  right  to  protect  the  sides  of  the  highway,  by  a 
rail  or  otherwise,  from  contiguous  dangers,  like  an  open  cellar  or 
a  steep  and  dangerous  declivity,  does  not  include  the  right  or  the 
duty  to  fence  off"  the  side  of  the  way,  when  no  such  immediate  and 
adjacent  danger  exists.     Sparhaiok  v.  JScUem^  1  Allen,  30. 

Entertaining  these  views  of  the  law  upon  this  subject,  a  majority 
of  the  court  think  a  new  trial  should  be  granted,  as  the  instruo 
lions  to  the  jury  were  not  in  conformity  witii  them. 

Note.— S«t-  u*  Kamt'cflTect.  Jon^  v.  Bwton.  101  >la«i  75  (6  Am.  Hep.) 
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National  Exchangb  Bank  v.  Hartford,  Providence  and  Fish* 

KILL  Railroad  Company. 

(8  R.  I.37S.) 

Coupon  bond.     Coupon*  negoUatfU. 

It  is  settied  by  the  current  of  American  authorities  that  a  coupon  bond  is  nego- 
tiable, and  that  its  coupons  may  be  detached  and  negotiated  separately  by 
simple  delivery,  and  sued  on  separately  from  the  bond,  and  this  after  the  bond 
itself  has  been  paid  and  satisfied,  as  well  as  before. 

A  coupon,  once  detached  and  negotiated,  ceases  to  be  a  mere  incident  of  the 
bond,  and  becomes  an  independent  claim,  and  its  amount,  with  interest  after 
demand  of  payment,  is  recoverable  under  a  general  count  in  debt 

AcnoN  of  debt  for  the  recovery  of  the  sum  of  ^420,  and  interest, 
being  the  aggregate  amount  of  twelve  coupons  or  interest  warrants, 
of  $35  each,  numbered  from  1277  to  1288,  inclusive,  and  originally 
attached  to  bonds  of  corresponding  numbers  of  the  defendant  cor- 
poration, and  being  the  half-yearly  interest  thereon,  payable  on  the 
1st  day  of  July,  1858,  at  the  office  of  the  defendant  corporation,  in 
Hartford,  on  the  delivery  of  the  coupons. 

The  declaration  contained  a  special  count  on  each  of  the  bonds 
and  coupons,  or  interest  warrants,  and  also  a  general  count  in  debt 
for  interest.  In  each  of  the  special  counts  it  was  alleged,  in  sub- 
stance, that  the  defendant  corporation,  on  the  Ist  day  of  December, 
A.  D.  1858,  by  its  writing  obligatory  of  that  date,  acknowledged 
itself  to  be  indebted  in  the  sum  of  $1,000,  for  borrowed  money,  to 
Thomas  P.  Williams,  \V.  H.  Imlay  and  D.  F.  Robinson,  trustees, 
to  be  paid  to  ,  or  bearer,  on  the  1st  day  of  January,  A.  D. 

1864,  with  interest  at  the  rate  of  seven  per  cent  per  annum,  payable 
half-yearly,  on  the  1st  day  of  January  and  the  Ist  day  of  July,  in 
each  year,  at  the  office  of  tlie  defendant  corporation,  in  Hartford, 
on  delivery  of  the  warrant  therefor  annexed  to  said  writing  obliga- 
tory; that,  at  the  date  of  said  writing  obligatory,  there  was  annexed 
thereto  an  interest  warrant  for  $:^5,  being  the  half-yearly  interest 
on  said  writing  obligatory,  numbered  ,  payable  on  the  1st  day 

of  July,  A.  D.  1858,  at  the  office  of  the  defendant  corporation  in 
i^aid  Hartford,  on  the  delivery  of  said  interest  warrant;  that  on  the 
1st  day  of  January,  A.  D.  1854,  the  Exchange  Bank  became  and 
vore  the  holders  and  bearei*s  of  said  writing  obligatory  and  of  the 
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interest  warrant  thereto  annexed,  and  whilst  such  holders  and 
bearers,  on  the  Ist  day  of  July,  1858,  detached  the  said  interest 
warrant  from  the  said  writing  obligatory,  and,  as  the  owners,  holders 
-  and  bearers  of  said  interest  warrant,  held  the  same  until  the  delivery 
thereof,  under  the  provisions  of  chapter  535  of  the  public  laws  of 
the  State,  to  the  plaintiffs,  who  thereafter  and  at  the  date  of  the 
plaintiffs'  writ  were  the  owners,  holders  and  bearers  of  said  interest 
warrant;  that,  on  the  1st  day  of  July,  1864,  the  said  Exchange 
Bank,  upon  payment  of  said  sum  of  $1,000,  mentioned  in  said  writ- 
ing obligatory,  delivered  the  same  to  one  H.  T.  Sperry;  and  that, 
afterward,  on  the  16th  day  of  September,  1864,  the  said  Exchange 
Bank,  being  then  the  owners,  holders  and  bearers  of  said  interest 
warrant,  presented  the  same  to  the  treasurer  of  the  defendant  cor- 
poration, at  its  office  in  said  Hartford,  and  demanded  payment 
thereof,  which  was  refused,  whereby  an  action  accrued  to  the  plain- 
tiffs to  recover  of  the  defendant  corporation  the  several  sums  of 
money  mentioned  in  the  special  counts  in  said  declaration,  being 
the  sum  of  $420,  and  interest  thereon.  In  a  general  count  it  was 
alleged  that  the  defendant  corporation,  at  the  date  of  the  plaintiffs' 
writ,  was  indebted  to  them  in  one  other  sum  of  $800  for  interest. 

The  defendants  demurred  to  the  declaration,  alleging,  for  special 
causes,  that  the  plaintiffs  are  not  owners  of  any  of  the  bonds  men- 
tioned, but  that  the  same  had  been  paid  by,  and  surrendered  to  the 
defendant  corporation,  prior  to  the  commencement  of  this  action. 

Oiirryj  for  the  defendants,  cited  Crosby  y.  If,  L,  A  Ni  S.  i?.,  26 
Conn.  121;  Ros^v.  Bridgeport^  17  id.  243. 

jEhmeSy  for  the  plaintiffs,  cited  Ide  v.  77ie  Passumsic  and  Con- 
necturut  jRiver  Railroad  Co.^  32  Vt.  397;  Morris  Canal  and  Bank- 
Inff  Co.  V.  JRsher,  1  Stockton  (N.  J.  Ch.),  667,698-700;  Chapin  v. 

Vermont  a?id  Massa/:husetts  Railroad  Co.y  8  Gray,  595;  Carr  v. 
Z,e  Fevre^  27  Penn,  413,  418;  Mechanics  Bank  v.  iVew  York  and 
Keno  Haven  Railroad  Co.^  3  Keman  (N.  Y.),  599;  JSoUingworth  v. 

CUf/  of  Detroit^  3  McLean,  472;  White  v.  77i«  Vermont  and  Mas- 
nachusetts  Railroad  Co.y  21  How.  676,  577;  Redf.  on  Railways,  696, 
§  239,  and  cases  cited;  1  Pars,  on  Con.  290,  291,  and  cases  cited', 
'Connecticut  M,L,  M,  Co,  v.  C,  C.  and  C,  Railroad  Co.y  41  N.  T. 
If'-M,  922;  Idev.  Passumsic  and  Connecticut  River  Railroad  Co., 
132  Vl.  297,  299;   Commissioners  of  Knox   Count}/  v.  Asj^iAoaU  ei 
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a^.,21  How.  530,  546;  see,  also,  24  id.  271,  and  id.  546,  and  1  Blaak. 
386;  County  of  Beaver  v.  Armstrong^  44  Penn.  (8  Wright)  63,  64^ 
69,  70  ;  Craiy  v.  llie  City  of  Vicksbiirg^  1857,  referred  to  in  Redf. 
on  liailways,  596,  §  239;  1  Pars,  on  Con.  290,  291;  Gelpeke  v.  City 
of  JMibuque,  1  Wal.  S.  C.  U.  S.  175-206;  Meyer  v.  Tke  City  of 
MtMcatine^  1  id.  384;  1  id,  291;  Seybert  v.  Tfie  City  of  Vlcksbury^ 
1  It*.  272;  Van  Ilostmp  v.  Madison  City^  1  id.  294;  Mercer  County 
V.  Hacketty  1  id.  83;  Murray  v.  LardneTy  3  id.  110;  Shehryygaf^ 
County  V.  Parker^  3  id.  93;   Thomson  v.  Lee  County^  3  id.  327. 

DuRFBE,  J.  We  think  it  settled,  by  the  current  of  American 
authority,  that  a  coupon  bond,  like  those  set  forth  in  the  plaintiffs^ 
declaration,  is  negotiable,  and  that  its  coupons  are  also  negotiable, 
and  may  be  detached  and  negotiated  by  simple  delivery,  and  sue<l 
on  separately  from  the  bond.  The  supreme  court  of  the  Unite<l 
States,  in  White  v.  The  Vermont  and  Massa^^hiisetts  Railroad  Co.y 
21  How.  575, 577,  held  that  such  bonds  were  negotiable,  basing  their 
3pinion  on  the  intent  to  give  them  a  negotiable  character,  as  shown 
in  the  foim  in  which  they  are  issued  and  put  iti  circulation,  and  on 
the  usage  and  practice  of  business  men  dealing  in  them,  as  well  as 
the  decisions  of  the  courts.  In  County  of  JSeaver  v.  Armstronffy  44 
Penn.  63,  it  was  held  that  the  coupons  of  a  railroad  bond  may  cir- 
culate with  the  boiul,  or  separately,  and  may  be  sued  on  entirely 
independently  of  the  bond  to  which  they  were  originally  annexed. 
The  case  of  Commissio?iers  of  Knox  County  v.  Aspinwall  et  al.^  21 
How.  539,  546,  is  to  the  same  effect.  Mr.  Justice  Nei^on,  in  deliver- 
ing the  opinion  of  the  suprt»me  court  of  the  Uiiitc'd  States,  in  the 
latter  case,  says;  "A  question  was  made  upon  the  argument,  that 
the  suit  could  not  be  maintained  upon  the  coupons  without  the  pro- 
duction of  the  bonds  to  which  thev  ha<l  been  attached.  But  the 
answer  is,  that  these  coupons  or  warrants  for  the  interest  were  drawi» 
and  executed  in  a  form  and  mode  for  the  very  purpose  of  separat- 
ing them  from  the  bond,  and  thereby  dispensing  with  the  necessity 
of  its  production  at  the  time  of  the  accruing  of  each  installment  of 
interest ;  and  at  the  same  time  to  permit  complete  evidence  of  the 
payment  of  the  interest  to  makers  of  the  obligation."  And  see 
TTionqyson  v.  Lee  County^  3  Wall.  327,  and  cases  cited  on  the  plain- 
tiff's brief. 

In  the  case  before  us,  it  is  argued  that  the  action  is  on  the  bonds, 
and  that  it  cannot  be  maintained  because  the  bonds  have  been  paid 
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and  surrendered.  And,  indeed,  to  sue  on  bonds  which  had  bci'ii 
paid  and  given  up  would  not  be  consistent  with  legal  principh*. 
l^ut  in  this  case  the  action  is  not  on  the  bonds,  but  on  the  coupons » 
:is  sepaiitted  from  the  bonds.  The  plaintiffs  do,  in  the  special  count  s 
of  their  declaration,  set  forth  the  bonds  by  way  of  inducement,  but 
they  found  their  claim  on  the  coupons,  expressly  averring  that  the 
coupons  had  been  detached  betore  the  bonds  were  paid  and  sur- 
i-endered,  and  that  they  were  subsequently  presented  by  them,  an 
the  owners  and  holders,  as  separate  demands  on  the  defendants,  and 
payment  refused.  But  even  if  the  special  counts  were  open  to  the 
objection  made  by  the  defendants,  there  is,  in  the  declaration,  a 
general  count  in  debt,  under  which  the  plaintiffs  can  prove  their 
claim,  which  is  not  open  to  the  objection. 

It  is  further  contended  for  the  defendants,  that  the  coupons  have 
no  validity  except  as  accessories  of  the  bonds,  and  that  the  bonds 
having  been  extinguished  by  payment,  the  coupons  are  also  extinct. 

But  if  it  appears  on  the  record  that  the  bonds  have  been  paid 
and  surrendered,  it  also  appears  that  the  coupons  had  been  pre- 
viously detached;  and  having  thus,  according  to  the  cases  we  have 
cited,  lost  their  character  as  mere  incidents  of  the  bonds,  and  become 
:ft\  independent  claim,  we  are  of  the  opinion  that  the  payment  of 
I  lie  bonds  could  have  no  effect  on  their  validity.  Indeed,  to  nold 
otherwise  would  thwart,  if  not  defeat,  the  very  purpose  for  whicl* 
the  coupons  were  made  separable  from  the  bonds. 

The  demurrer  should  be  overruled,  and  the  plaintiffs  have  judg- 
ment for  the  amount  due  on  their  coupons,  with  interest  from  the 
time  of  demand. 

Vol.  v.— 74 


586  RHODE  ISLAND, 


Martin  v.  Clarke. 


Martin  v.  Clarke  et  al. 

( 8  R.  1. 889. ) 
JShidenM — parol,     CJiamperty.    Attorney  and  eUent. 

The  rule  which  forbids  the  iDtroduction  of  parol  evidence  to  contradict,  add  to, 
or  yaiy  a  written  instrument,  does  not  extend  to  evidence  offered  to  show  that 
a  contract  was  made  in  furtherance  of  objects  forbidden  by  statute,  b  j  com- 
mon law,  or  by  the  general  policy  of  the  law. 

Champerty  is  an  offense  against  the  law,  whether  regard  be  had  to  the  ancient 
common  law,  the  English  statutes  upon  the  subject,  or  to  the  legislative  acts 
of  Rhode  Island,  and  therefore  avoids  every  contract  into  which  it  enters. 

A  contract  between  an  attorney  and  counselor-at-law  and  a  client,  that  the 
attorney  shall  prosecute  a  claim  at  his  own  cost  and  charge,  for  a  part  of  the 
subject  in  litigation,  is  champertous,  illegal  and  void. 

Ix  equity.  A  bill  to  compel  specific  performance  of  a  contract 
for  conveyance  of  lands. 

To  the  bill  the  defendant  Clarke  filed  a  several  answer,  upon 
which  arose  the  points  discussed  and  determined.  By  consent  of 
parties,  an  interlocutory  decree  was  entered,  in  substance,  that  the 
complainant  have  leave  to  withdraw  his  replication,  and  that  the 
cause  be  heard  upon  the  bill  and  answer;  and  that  "  in  case  the 
court  shall  decide  that  the  matters  of  fact  alleged  in  the  answer 
were  sufiicient  in  law,  the  complainant  liave  leave  to  file  his  replica- 
tion de  novo^  and  to  have  the  truth  of  the  matters  alleged  in  said 
answers  detennined  by  a  jury,  upon  proper  issues  framed  by  the 
•fouit  for  that  purpose." 

The  facts,  other  than  as  set  forth  in  the  court's  opinion,  were  sub- 
stantial! v  these: 

One  Eliza  Angell,  a  maiden  lady,  possessing  a  large  landed  pro- 
perty of  great  value,  by  her  last  will  and  testament  devised  the 
greater  portion  of  it  to  trustees  for  certain  specified  objects,  in  her 
view  eminently  proper  and  praiseworthy,  to  the  exclusion  of  her 
relatives  and  heirs-at-law.  This  instniment  was  approved  and 
established  by  the  court  of  i)r()bate  of  North  Providence,  from 
whose  judgment  an  appeal  was  taken  to  the  supreme  court  by  one 
or  more  of  the  aggrieved  heirs.  This  appeal  was  prosecuted,  one 
Le  Haron  Martin  ( one  of  the  heirs)  always  appearing  and  acting  as 
the  party  litigant  on  behalf  of  the  heirs  in  general;  and  after  three 
trials  before  a  jury,  the  testatrix  was  adjudged  to  have  been  of 
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insane  mind,  and  the  will  was  set  aside.  Thereupon  arose  a  con- 
troversy between  the  said  Le  Baron  Martin  and  the  other  heirs-at- 
law  of  the  said  Eliza,  of  whom  the  defendant  Clarke  was  one,  to 
adjudge  and  settle  which  the  aid  of  the  court  was  invoked  by 
thig  bill. 

The  bill  alleged  that  between  said  Martin  and  said  heirs  there 
was,  at  a  certain  date,  negotiations*  which  resulted  in  contracts 
under  seal,  in  the  words  and  figures  following,  that  with  the  defend- 
ant Clarke  being  the  same  as  the  contracts  with  the  others: 

**  Agreement  made  the  seventh  day  of  October,  1861,  by  and  between  John  H. 

Clarke,  of  the  city  and  county  of  Providence  and  State  of  Rhode  Island. 

and  Le  Baron  Martin,  of  Nortli  Providence,  in  said  county : 
"  Wliereas,  Elizabeth  Angell,  sotnetinies  called  Eliza  Angell,  late  of  said 
North  Providence,  has  deceased,  leaving  a  last  will  and  testament,  which  was 
Admitted  to  probate  by  the  court  of  probate  of  said  town  of  North  Providence, 
and  from  wliich  an  appeal  has  been  taken,  and  is  now  pending  in  the  supreme 
court  of  said  county  of  Providence;  and  whereas,  the  said  Clarke  and  Martin 
are  both  beirs-at-law  of  said  Eliza  Angell,  now  therefore  it  is  agreed  by  and 
l)etween  the  said  parties,  their  respective  heirs,  executors,  administrators  and 
aasigns,  that  the  said  Martin  shall  carry  on  and  prosecute  the  said  suit  and  all 
proceedings  which  may  be  connected  therewith,  at  his  own  proper  costs  and 
charges,  and  that,  in  consideration  thereof,  he,  the  said  Clarke,  his  heirs  and 
assigns,  shall  inimediately,upon  the  setting  aside  of  said  will  or  other  determina- 
tion of  said  suit  in  favor  of  the  heirs-at-law  of  Eliza  Angell,  convey  and  assure 
unto  the  said  Martin,  his  heirs  and  assigns,  one-half  part  of  all  his,  the  said 
Clarke's,  right,  title  and  interest  in  and  to  all  the  real  and  personal  estate  of  the 
•Slid  Eliza  Angell,  at  the  time  of  her  decease. 
"  Witness  our  hands  and  seals,  the  day  aforesaid. 


If 


In  virtue  of  this  agreement,  the  complainant  claimed  that  he  was 
entitled  to  a  conveyance  from  the  defendant  Clarke,  alleging  per- 
formance of  the  contract  on  his  part,  and  a  refusal  to  perform  on 
the  defendant's. 

The  defendant,  in  his  answer,  admitted  the  execution  of  the  con- 
tract, and  avowed  his  willingness  and  readiness  to  perform  it  to  the 
letter;  but  in  excuse  for  not  having  already  done  this,  proffered 
proofs  of  the  following  facta: 

That,  at  the  time  of  the  signing  of  the  contract  (above  quoted), 
and  afterward  during  the  pendency  of  the  appeal,  he  was  repeatedly 
Infonned  and  assured,  by  said  Martin,  that  he  (Martin)  was  the 
only  person  interested  with  the  defendant  in  this  contract,  and  that 
he  (said  Martin)  was  the  principal  therein;  and  that,  in  April,  1865, 
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after  the  termination  of  the  suit  on  .appeal,  one  Rollin  Mathewflon^ 
un  attorney  and  counsellor  of  this  court,  who,  from  the  commence- 
ment of  the  litigation,  had  acted  as  counsel  for  the  heirs-at-law, 
requested  him  (this  defendant)  not  to  convey  any  portion  of  said 
I'State  to  said  Martin,  because  he,  the  said  Mathewson,  was  in  fact 
the  principal  in  naid  contract,  and  had,  at  his  own  cost  and  charge, 
done  and  caused  to  be  done  all  that,  under  said  contract,  said 
Martin  was  bound  to  do  —  the  said  Martin  having  been,  through- 
out, simply  his  agent,  for  a  stipulated  rate  of  compensation  —  he, 
Haid  Mathewson,  exhibiting,  in  corroboration  of  his  statements,  an 
instrument  in  wnting,  signed  by  said  Martin,  in  the  words  and 
tigures  following: 

"  Wheioas,  John  H.  Clarke  and  others,  who  are  heirs-at-law  of  Eliza  Angell, 
late  of  North  Providence,  deceased,  have  heretofore  executed  agreements  to 
convey  to  me  one  undivided  half  part  of  all  their  right,  title  and  interest,  respec- 
tively, in  and  to  all  the  estate,  real  and  personal,  whereof  the  said  Eliza  was 
seized  or  possessed  or  entitled  to  at  her  decease ;  nSw,  this  is  to  declare  that 
said  agreements  are  and  were  for  the  benefit  of  Brockholst  Mathewson,  and 
that  my  name  is  used  therein  as  trustee  for  him,  and  not  otherwise,  provided 
that  said  Mutliewson  is  to  pay  or  secure  to  mc,  by  good  and  sufficient  sureties, 
if  required,  tlie  sum  of  $5,000  for  my  services  and  commissions  in  attending 
to  said  business,  aud  this  docluration  embraces  all  the  argreements  heretofore 
made  with  me  by  any  and  all  of  said  heirs. 

'*  And  1  further  declare  that  tlie  conveyance  of  their  interests,  by  said  heirs, 
to  me,  under  tlicir  said  agreements,  shall  be  for  the  benefit  of  the  said  Mathew- 
son, and  that  I  will  stand  seized  and  possessed  of  the  same  in  trust  for  him,  his 
heirs  and  assigns,  subject  only  to  the  payment  of  the  said  sum  of  $5,000  to  me, 
my  executors,  administratoi's  or  assigns. 

'*  It  is  further  agreed  that  I  shall  have,  in  addition  to  the  said  sum  of  $5,000, 
the  whole  of  my  share  as  heir-at-law  to  Eliza  Angell.  free  and  clear  of  all  expen- 
ses of  suit ;  and  in  case  any  of  the  parties  shall  refuse  to  convey  their  share 
according  to  said  agreement,  there  shall  be  deducted  from  said  sum  of  $5,000  a 
just  proportion  of  the  loss  suffered  thereby. 

"  (Signed)  Le  Bauon  Martin.** 

And  further,  the  defendant  averred  that,  subsequently,  he  received 
written  notices  from  the  counselors  and  attorneys  of  said  Mathew- 
son, forbidding  any  transfers  by  him  to  any  one  other  than  said 
Mathewson,  nnd  claiming  a  transfer  to  said  Mathewson;  and,  fur- 
thermore, said,  in  his  answer,  that  he  was  informed  and  believed 
that  the  said  Martin,  in  making  and  exet^iting  said  contract  and 
agreement  with  him,  acted  therein  as  the  agent  or  trustee  of  the 
s:iid  Mathewson,  or  of  some  other  party,  and  not  as  principal;  that 
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the  said  Mathewson  is,  and  at  the  time  of  making  said  contract  was, 
an  attorney  and  counselor-at-law  in  the  county  of  Providence,  and, 
as  such,  an  officer  of  this  honorable  court;  that  said  Martin  had  no 
interest  in  said  contract  except  as  such  agent  or  trustee;  that  tho 
said  Mathewson,  or  the  other  parties  for  whom  said  Martin  con- 
tracted as  aforesaid,  were  not,  nor  was  either  of  them,  an  heir-at- 
law  of  the  said  Eliza  Angell,  and  were  not,  nor  was  either  of  them, 
entitled  to,  or  interested  in,  any  of  the  said  property  of  the  said 
Eliza,  save  as  under  the  said  contract  and  agreement,  and  that  said 
oontract  and  agreement  was  unlawful  and  void. 

J.  M.  Clarke^  for  defendant. 

The  contract  in  question  was  illegal  and  void.  4  61.  Com.  134;  4 
id.  135  ;  1  Rus.  on  Crimes,  175,  1*77, 179;  1  id.  181.  Champerty  is  an 
offense  at  common  law.  6  Dane's  Abr.  741,  §  41 ;  Thurston  v.  Per* 
clval,  1  Pick.  416;  Weakly  v.  Hall,  13  Ohio,  167;  4  Kent's  Com. 
(cd.  1854)  492,  note  a  (side  p.  449).  It  is  also  punishable  by 
statute,  as  a  common-law  offense.  R.  S.  550.  An  agreement  to 
receive  ten  per  cent  upon  the  sum  which  should  be  recovered,  is 
4'oid.  Thurston  v.  Percival,  1  Pick.  415.  An  agreement  to  pay 
an  agent  five  per  cent  in  case  he  recovers,  and,  if  he  does  not 
recover,  no  more  than  his  actual  expenses,  amounts  to  champerty, 
and  is,  so  far,  illegal  and  void.  Jxfthrop  v.  Presulenf,  Directors 
and  Compajiy  of  Amherst  Jl(niA\  0  Met.  489.  The  same  rule 
applies  to  attorneys  and  clients.  G  Dcnio,  607;  10  Paige,  352;  3 
Ves.  203;  1  Hoffman's  Ch.  R.  421  ;  ITolloway  v.  Lowe,  7  Porter 
<Ala.),  488.  An  agreement  to  communicate  such  information  as 
shall  enable  a  party  to  recover  a  sum  of  money  by  action,  and  to 
exert  influence  to  procure  evidence  to  substantiate  the  claim  upon 
condition  of  receiving  a  portion  of  the  sum  recovered,  is  illegal. 
sSttwlei/  V.  Jones,  7  Bing.  369  (20  Eng.  Com.  Law  R.  165) ;  see,  also, 
Fri/e  V.  Potter  (decided  in  1866),  38  Eng.  Law  and  Eq.  67 ;  Thomp- 
wn  V.  Ide,  6  R.  I.  217;  Sayles  and  others  v.  Tibbitts  and  others^  5 
id.  70.  Said  contract,  moreover,  was  against  public  policy  and 
against  justice,  and  void. 

/?.  N".  Laphain,  for  complainant. 

Tho  contract  must  be  shown  to  be  illegal, — savoring  of  illegality 
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is  not  sufficient.  Fry  on  Specific  Perf.  of  Conts.  165,  214,  215,  §§ 
204,  307,  309,  311-313;  PoweU  v.  Knowles,  2  Atk.  224;  McCaUum 
V.  Mortimer,  9  M.  &  W.  636 ;  Tennant  v.  Elliott,  I  B.  &  P.  3. 
The  contract  between  Martin  and  Clarke  was  lawful.  Both  had  ait 
interest  in  the  subject  of  the  suit.  1  Mass.  Dig.  206 ;  Call  v.  Calif y 
\\\  Met.  362;  Flndon  v.  Parker,  11  M.  &  W.  675;  Goodspeed  v. 
FitUer,  46  Me.  141;  4  Vt.  446,  and  note.  As  Maitin  had  a  legal 
right  to  make  the  contract  he  had  a  legal  right  to  sell  it,  either  iu 
whole  or  in  part.     Fry  on  Spec.  Perf.  of  Conts.  104-106,  §§  123, 124. 

The  contract  between  Clarke  and  Martin  was  for  the  sale  of  an 
interest  in  real  estate,  and,  by  the  statute  of  frauds,  must  be  in 
writing.  It  catinot  be  varied  by  parol  evidence.  1  Hilliard  ou 
Vendoi-s,  172;  Bartlett  v.  Pickeragill,  1  Cox,  15;  Ladd  v.  Kingy 
1  K.  I.  224. 

The  English  law  against  buying  pretended  titles  (champeity) 
has  not  been  adopted  in  this  State.  The  English  statutes  are  of 
Edward  I,  Edward  III  and  Henry  VIII ;  not  by  statute.  Potter 
V.  Thornton,  7  li.  I.  252.  No  English  statutes  are  in  force  here, 
save  such  as  have  been  specifically  adopted  by  the  general  assem- 
bly. 5  Col.  liocords,  289.  Nor  by  the  courts  as  common  law. 
There  is  no  decision  where  the  law  of  champerty  has  been  held  to 
be  in  force.  It  ought  not  to  be  introduced  now.  The  state  of 
society  does  not  require  it.  The  tendency  of  legislation  and 
of  judicial  decisions  is  against  it.  It  was  early  introduced  by 
8t<itute  into  some  of  the  States — Connecticut,  New  York,  Virginia,, 
North  Carolina  and  a  few  others — and  was  also  early  introduced 
into  Massachusetts,  as  common  law.  Thurston  v.  Percival,  1  Pick. 
415;  5  id.  348;  9  Met.  489.  In  Massachusetts  it  is  adhered  to  by 
the  courts,  but  not  with  favor.  5  Pick.  348.  In  New  York  it  has 
been  modified  by  statute,  and  an  intention  expressed  to  abolish  it. 
4  Kent,  446;  Sedgwick  v.  Staunton,  4  Kern.  289  (a  case  somewhat 
similar  to  this).  Under  the  Code  (§  103),  attorneys  may  contract 
for  a  part  of  the  thing  recovered.  Benedict  v.  Stewart,  23  Barb. 
420.  In  the  following  States  it  has  not  been  adopted,  either  by 
statute  or  by  the  couits  of  common  law :  New  Hampshire,  5  N.  EL 
181;  Delaware,  3  Harrington,  139;  Pennsylvania,  6  Binncy,  420, 
421;  Georgia,  23  Ga.  83;  Iowa,  3  Iowa,  482-485.  Nor  has  it  been 
adopted  in  Ohio,  Illinois,  Mississippi,  Missouri  or  Louisiana.  In 
Roberts  v.  Cooper,  20  How.  483,  it  is  said  the  law  of  chamjierty 
and  maintenance  is  not  favored  in  this  country.    And  even  in  En<^- 
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land,  rights  of  entry  are  salable  by  deed.  Vie  8  and  0,  eh.  lOG, 
referred  to  in  4  Kent,  447,  note.  The  statute  law  of  Rhode  Island 
is  averse  to  it.  By  a  supplemental  statute,  any  right  of  entry  into 
real  estate  may  be  sold,  without  regard  to  the  possession.  P.  Laws, 
d).  359^  p>  110.  In  the  revisions  of  1844  and  1857,  the  statutes 
against  champerty,  contained  in  the  revisions  of  1798  and  1822  :in<l 
the  Code  of  Laws  of  1647,  are  omitted.  Champerty  having  been 
a  statutory  offense  in  England  from  the  year  1275  to  the  time  the 
firat  Code  of  Laws  was  made  in  Rhode  Island,  in  1647,  and  beini^ 
made  a  statute  offense  by  that  Code,  cannot  now  be  considered  a 
common-law  offense.  3  Edw.  I,  ch.  25  (1225);  33  Edw.  I,  stat. 
2,  3;  Keble's  Dig.  69  (1304, 1305);  32  Hen.  VIII,  ch.  9,  507  (1541); 
R.  L  Code  of  Laws  of  1647,  18,  41.  Nor  can  it  be  said  to  be  a 
common-law  offense  because  there  is  a  provision  in  the  Revised 
Statutes  (p.  550)  providing  for  the  punishment  of  common-hiw 
offenses,  for  the  same  provisions  were  contained  in  the  revision  of 
1798  (p.  604),  and  in  the  revision  of  1822  (p.  553),  which  provided 
a  specific  punishment  for  champerty.  It  never  was  a  common-law 
offense.  In  Fitz  Herbert's  Natura  Brevium,  published  in  the  reiga 
of  Henry  VIII,  in  1614,  is  a  suit  of  champerty  based  entirely  upon 
the  statute  of  Edward  L  This  shows  it  not  to  have  been  a  common- 
law  offense. 

Brayton,  J.  The  bill  in  this  case  prays  for  the  sjecific  perform- 
ance of  a  contract  for  the  conveyance  of  certain  real  estate,  made 
by  the  defendant  with  the  plaintiff.  The  parties  to  the  contract 
were  both  heirs-at-law  of  one  Eliza  Angell,  whose  last  will  and 
testament  had  been  admitted  to  probate,  and  an  appeal  taken  from 
the  probate  thereof,  was,  at  the  time  of  making  the  contract,  pend- 
ing in  this  court  and  undetermined.  It  was,  thereupon,  agreed 
that  the  plaintiff,  Martin,  should  carry  on  and  prosecute  the  appeal, 
and  all  proceedings  which  should  be  connected  therewith,  at  his 
own  proper  cost  and  charges,  and  that  the  defendants,  Clarke  and 
others,  in  consideration  thereof,  should,  upon  the  setting  aside  of 
said  will,  or  other  determination  of  the  suit  in  favor  of  the  heirs- 
at-law,  convey  and  assure  to  the  plaintiff  one-half  part  of  all  his, 
the  defendant's,  right,  title  and  interest  in  the  estate  of  the  said 
Eliza  Angell  at  the  time  of  her  decease.  The  answer  discloses 
that  the  plaintiff  was,  in  making  this  contract,  acting  as  the  agent 
of  one  Rollin  Mathewson,  an  attorney  of  this  court,  and  that  said 
Mathewson  was  not  one  of  the  heirs  of  the  said  Eliza  Angell,  nor 
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at  the  time  of  making  the  contract,  was  he,  in  any  wise,  interested 
in  the  subject-matter  of  said  appeal;  and  the  answer  claims  that 
the  said  contract  soaght  to  be  enforced  was  therefore  champertous, 
illegal  and  void. 

The  question  raised  in  the  argument,  upon  the  bill  and  answer, 
is,  whether  a  sufficient  defense  is  disclosed.  The  complainant  insists 
that  there  is  not;  that  the  agreement  was  one  required  by  the 
^tatute  of  frauds  to  be  in  writing,  and,  as  written,  it  is  a  contract 
with  the  said  Martin  as  principal,  and  inasmuch  as  both  the  parties 
had  an  interest  in  the  matter  in  suit,  the  agreement  is  not  open  to 
any  such  objection  as  that  it  is  champertous  or  illegal. 

It  is  further  agreed  that,  as  it  is  not  pretended  by  the  respondent, 
that  the  contract  has  been  altered  or  varied  by  any  other  writing 
between  the  parties,  it  is  not  competent  for  him  to  prove  that  it 
was  other  or  different  from  that  which  the  wilting  shows,  and  that 
the  rule  which  excludes  parol  evidence  to  contradict,  add  to,  or 
vary  that  which  is  contained  in  a  written  instrument,  will  not 
permit  the  defendant  to  prove,  by  parol,  that  Martin  was  agent 
merely  and  not  the  principal,  as  the  written  contract  purports. 
The  rule  referred  to  will  exclude  parol  proof  of  that  which  is  here 
set  up  in  the  answer.  It  does  not  extend  to  evidence  offered  to 
show  that  the  contract  was  made  for  the  furtherance  of  objects 
forbidden  Jby  law,  either  by  statute,  by  the  common  law,  or  by  the 
general  policy  of  the  law.     1  GreenL  Ev.,  §  248. 

The  making  of  the  agreement  is  here  admitted,  and  the  parties 
to  it  and  its  terms  are  as  the  writing  shows;  but,  nevertheless,  it  is 
said — and  it  is  proposed  to  be  proved — that  it  was  made  with  the 
intent,  on  the  part  of  the  contracting  party,  to  accomplish  an 
illegal  purpose,  and  as  part  of  a  scheme  for  that  end,  viz.,  to  call 
in  the  aid  of  a  party  not  before  interested  in  the  matter  in  suit,  to 
carry  on  the  suit  at  his  own  costs  and  charges,  for  part  of  the 
subject  in  litigation.  The  rule  excluding  parol  evidence  will  not 
prevent  a  court,  either  of  law  or  of  equity,  from  looking  through 
all  disguises  in  order  to  detect  fraud  or  illegality,  and  from  inquir- 
ing into  the  true  nature  of  the  transaction  and  the  intent  of  the 
parties  in  this  regard.  The  case  of  Collins  v.  Bayntam^  cite<l  by 
Oreenleaf  to  this  point,  was  a  case  at  law,  and  the  objection  there 
was  to  a  plea  alleging  that  the  bond  sued  was  money  advanct^l  to 
compound  the  crime  of  perjury,  and  as  the  bond  was  for  tho  pay- 
ment of  money  only,  which  was  legal,  it  was  not  competent  to 
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allege,  to  prove  the  unlawful  consideration,  the  unlawful  purpose 
of  its  payment.  The  answer  of  the  court,  by  Wilmot,  C.  J.,  to 
this  point,  is  by  way  of  interrogatory:  "What  strange  absurdity, '' 
said  he,  *^  would  it  be  for  the  law  to  say  that  the  contract  is  wicked 
and  void,  and  in  the  same  breath  to  say  you  shall  not  be  permitted 
to  plead  that  which  shows  it  to  be  so?  It  is  a  transaction  to  gild 
over  and  conceal  the  truth,  and  whenever  courts  of  law  see  such 
attempt,  they  will  brush  away  the  disguise  and  show  the  true 
nature  of  the  transaction." 

Another  case  is  that  of  Tioueton  v.  Pophanif  d  East.  416,  where 
the  plea  stated  facts  inconsistent  with  and  contradictory  to  the 
condition  of  the  bond;  it  was  held  that  unless  this  were  permitted, 
bonds  would  be  made  to  cover  any  species  of  illegality  and  wicked- 
ness. The  same  principle  which  allows  the  illegality  to  be  alleged, 
allows  the  allegation  to  be  proved,  if  need  be,  by  parol  evidence. 

For  anything  that  appears  to  us,  it  is  competent  for  the  respond- 
ent to  prove,  what  is  alleged  in  this  answer,  that  the  contract  was 
made  in  fact  in  the  name  of  Martin,  but  for  the  benefit  of  Mathew- 
0on,  and  with  the  intent  the  estate  agreed  to  be  conveyed  should 
vest  in  Mathewson,  who  had  no  interest  in  the  suit  aside  from  the 
contract,  and  to  be  a  consideration  to  him  for  carrying  on,  at  his 
own  sole  cost  and  charges,  the  suit  then  pending  to  its  final  termi- 
nation. 

It  is  quite  clear  that  if  they  succeed  in  proving  this,  they  will 
have  proved  a  transaction  champertous  in  its  nature,  and,  if  the  law 
of  champerty  be  in  force  here,  illegal  and  void.  , 

It  is  said,  however,  and  insisted,  that  no  principle  of  public  policy 
is  violated  by  enforcing  this  contract,  and  that  there  is  no  law 
against  champerty  in  force  in  this  State.  It  is  urged,  in  support  of 
this  position,  that  there  is  no  adjudication  here  that  any  such  law 
exists  that  champerty  is  unlawful 

The  reply  of  Lord'KsinroN,  to  a  like  suggestion  in  a  case  before 
him,  might  account  for  the  absence  of  any  solemn  determination  in 
this  case,  as  well  as  in  the  one  before  him,  viz.,  '*  that  the  nisi  priua 
det terminations  were  thought  too  clear  to  be  questioned."  There 
an*,  however,  in  our  own  reports  two  cases  in  which  the  inquiry 
was,  whetlier  the  contract  in  question  was  champertous,  and  for 
tliiii  rcnson  void.  The  lact  that  such  question  was  raised  and  dis- 
ci issim  I,  implies  that  it  was  deemed  by  the  counsel  and  court  a 
material  one,  which  could  not  be  if  being  champertous  it  were  not 
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illegal.  Neither  case,  however,  holds  expressly  that  champerty 
would  avoid  the  contract.  The  fact  of  champerty  was  not 
fonnd. 

It  is  argued,  further,  that  it  could  be  an  offense  here  only  by  force 
of  sec.  1  of  cliap.  219  of  the  Revised  Statutes,  which  provides  that 
**e\k,rj  act  and  omission  which  is  an  offense  at  common  law,  and 
for  wliich  no  punishment  is  prescribed  by  this  title,  may  be  prose- 
cuted and  punished  as  an  offense  at  common  law,"  and  that  cham- 
perty never  was  an  offense  at  common  law,  and  so  is  not  within 
that  section.  The  argument  assumes  that  it  is  necessary  to  main- 
tain that  this  was  an  offense  by  the  ancient  common  law  of  England. 
If  it  wei*e  necessary  to  establish  this,  that  champerty  was  held  to 
be  illegal  and  punishable  by  the  ancient  common  law,  the  standard 
authorities  would  seem  to  render  it  entirely  clear  that  it  was  so  from 
the  earliest  times.  Lord  Coke,  commenting  upon  the  statute  of 
Westminster  L  eh.  25,  the  earliest  English 'Statute  upon  the  subject, 
says  it  was  against  those  maxims  of  the  common  law,  viz.,  '*  cidpa 
est  se  inuniscere  rei  se  non  pertionenti^'*  and  this  other,  ^* pendente 
lite  nihil  infiovetur.^^  He  cites  Bracton,  who  wrote  before  the 
statute,  to  show  that  it  was  one  of  the  articles  inquirable  by  the 
justices  in  Eyre,  before  tlie  mgn  of  Edward  I,  whether  suits  had 
been  stirred  up  by  certain  officers  by  which  justice  and  truth  might 
be  suppressed  or  delayed.  He  also  cites  Fleta,  for  the  same  pur- 
pose, that  suits  had  been  thus  prosecuted,  and  he  reasons  thus,  that 
it  appears  that  the  en<1  of  maintenance  is  to  suppress  truth  and  jus- 
tice, or  at  least  to  work  delay,  and  is  therefore  malum  m  «e,  and 
against  the  common  law,  and  if  maintenance  in  genere  be  so,  much 
more  is  that  worst  species  of  it  called  champerty.  This  view  ia 
supported  by  every  law  writer  since  the  days  of  Lord  Cokb  and 
the  reign  of  James  I.  Blackstone  (vol..  4,  p.  135)  characterizes 
the  offense  as  one  against  public  justice,  as  it  keeps  alive  strife  and 
contention,  and  perverts  the  remedial  process  of  the  law  into  an 
engine  of  oppression.  Tliis  is  repeated  by  Judge  Stout  (Equity 
Juris.  §  1048),  who  says  it  is  an  offense  as  well  by  the  common  law 
as  by  statute.  Lord  Eldon  says  it  is  against  the  general  principle 
of  policy.  In  Wilber  v.  Duke  of  Portland^  3  Ves.  494,  Lord  Uoslyit 
said  it  is  laid  down  as  a  fundamental  authority,  that  maintenance 
is  not  mcUum  prohibitumy  but  mcUum  in  «e,  and  that  all  the  law 
books  state  it  to  be  not  upon  the  statute.  Tindal,  C.  J.,  in  a  late 
rase  of  Stanley  v.  Jonea^  7  Bing.  369,  considered  tke  principle  upon 
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iohich  it  rests  cts  not  cofifined  to  the  vomnum  law  of  ICttffland^  but 
that  champerty  wcis  consuleredy  in  the  earliest  times  and  in  all  voim- 
trieSy  as  an  offense  of  great  mischief  to  the  public.  Chancellor 
Kent,  in  his  Commentaries,  holds,  al80— using  his  own  lantrnage — 
that  *^  the  statutes  of  champerty  are  founded  on  a  principle  common 
to  the  law  of  all  well  governed  countries,  that  no  encouragemeut 
should  bo  given  to  litigation  by  the  introduction  of  parlies  to 
enforce  those  rights  which  others  are  not  disposed  to  enforce.'* 
Then  it  is  suggested  by  Lord  Coke  that  there  was  reason  for 
passing  the  statute  against  this  common-law  offense,  ''that  the 
statute  gives  a  greater  punishment  than  was  by  the  common  law; 
that  the  tirst  statutes  were  directed  against  the  king's  ministers  in 
his  court,  because  they  were  in  place  to  do  more  mischief  by  sub- 
verting justice  and  truth  than  others."  In  the  statute,  28  E<lw.  I, 
ch.  11,  it  is  provided  that  that  statute  shall  not  restrain  one  fron» 
having  advice  and  direction  in  law  from  those  learned  in  the  law^ 
"  consaile  des  countours  et  des  sages  gents^'^  yet,  if  a  sergeant-at-law, 
apprentice  or  attorney  take  a  feoffment,  having  the  plea  to  main- 
tain, though  it  be  pro  suo  dandoy  in  lieu  of  his  fees,  yet  it  is  cham- 
perty, for  this  is  to  become  party,  and  is  in  no  sort  allowed."  And 
It  is  not  allowed  for  the  reason  given  in  the  statute  of  Westminster, 
I.  It  was  the  worst  species  of  maintenance.  It  was  against  those 
who,  by  their  place,  might  do  most  mischief  in  perverting  the  law 
to  an  engine  of  oppression,  and  suppressing  justice  and  truth. 

And  that  the  place  of  an  attorney  is  regarded  in  this  light,  ma7 
be  seen  from  the  case  of  Welles  v.  Middletovyn^  1  Cox,  125,  where 
it  was  held,  as  well  settled,  that  an  attorney  cannot  take  a  gift 
while  the  client  is  in  his  hands,  not  even  instead  of  his  bill ;  and 
the  chancellor  said  there  would  be  no  bounds  to  the  crushing^ 
influence  of  the  power  of  an  attorney,  who  has  the  affairs  of  the 
elicnt  in  his  hands,  if  it  were  not  so;  and,  upon  general  principles 
of  policy,  a  just  gift  will  be  set  aside. 

These  statutes  against  champerty  did  not  repeal  the  common-law 
prohibition,  because  a  statute  merely  in  affirmance  of  the  commoi 
law  does  not  repeal  it.  It  is  only  where  a  statute  enacts  what  is 
inconsistent  with  the  mle  of  law  before  existing  that  it  operates  to 
repeal,  whether  the  prior  rule  were  one  of  the  common  law  or  pre- 
scribed by  statute.  For  the  same  reason,  the  Code  of  Laws  made  in 
1647,  under  the  patent  of  1643,  1644,  containing  a  prohibition  of 
this  oiiense,  did  not  alter  the  common  law  here,  more  than  the 
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statutes  of  Edward  I.  did  in  England.  So  the  common  law  on  this 
subject  never  was  repealed 

A  colonial  statute,  passed  soon  after  the  charter  of  1663,  pro- 
vided that  any  person  convicted  of  champerty  should  be  punished  by 
one  year's  imprisonment,  and  make  fine  to  the  colony  as  the  judges 
should  award.  This  act  does  not  define  the  offense;  it  prescribes 
the  punishment  only,  and  we  are  left  to  inquire  if  that  conmion 
law  which  the  colonists  brought  with  them  for  the  definition  of  the 
offense  which  this  act  implies  was  existing.  This  act  continued 
in  force,  down  to  1844,  substantially  as  it  was  originally  enacted. 

In  1749,  1750,  another  act  was  passed  by  the  colonial  legislature, 
in  order  to  avoid  some  question  which  had  arisen,  which  declared 
that  (among  other  statutes  of  England)  all  statutes  that  are  against 
criminal  offenders,  so  far  as  they  are  descriptive  of  the  crime,  and 
where  the  law  of  the  colony  hath  not  described  and  enjoined  the 
punishment,  then  that  part  of  the  statute  that  relates  to  the  punish* 
ment  also  ^' shall  be  in  force  until  the  general  assembly  order 
otherwise."  So  this  legislation  continued  down  to  the  revision  of 
the  law  in  1844;  the  act  prescribing  the  punishment  of  champerty, 
as  well  as  the  act  declaring  the  English  statute  descriptive  of  that 
offense,  continuing  in  force  here. 

In  the  revision  of  1844,  the  act  prescribing  the  punishment  was 
repealed,  and,  in  the  sixth  section  of  the  act  establishing  that  digest, 
it  was  provided  that  "  when  no  provision  is  made  either  at  common 
law  or  by  the  statutes  aforesaid  (the  Revised  Statutes),  such 
statutes  as  were  introduced  before  the  Declaration  of  Independence, 
and  as  have  been  continued  in  force,  shall  be  considered  as  part  of 
the  common  law,  and  remain  in  force  utitil  the  general  assembly 
provide  therefor."  So  the  offense  is  recognized  by  these  acts  as 
still  existing. 

Suppose,  however,  that  champerty  were  not  an  offense  at  the 
oommon  law,  and  were  first  made  illegal  by  the  statute  of  West- 
minster I.  the  answer  to  the  question,  if  it  be  now  an  offense  here, 
must  still  be  the  same.  If  there  had  been  no  legislation  here  upon  the 
subject,  the  colonists  here,  upon  their  emigration,  brought  with 
them,  to  this  country,  the  law  of  England  as  it  then  existed,  as 
modified  by  statutes,  so  far  as  it  was  applicable  to  their  condition 
and  circumstances  here,  and  this  statute,  as  part  of  that  law,  became 
%  ])art  of  the  common  law  of  this  country. 

Whether  we  look,  therefore,  at  the  ancient  common  law,  to  the 
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English  Btntntes  upon  the  subject,  or  to  our  own  legblation,  the 
eonolusion  must  be  the  same,  that  champerty  is  an  offense  against 
the  law.  Being  such,  it  must  avoid  every  contract  into  which  it 
entera 
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Arreti — prMUffe  qf  member  of  congreu  flvm. 

The  privilege  fh>in  arrest  of  a  member  of  congress,  under  the  provisions  of  thm 
constitation,  does  not  extend  to  forty  days  or  more  before  and  after  a  8e»- 
don^  but  is  limited  to  a  reasonable  time  for  going  and  returning. 

AssuKPsrr  upon  the  indorsement  of  certain  promissory  notes^ 
The  writ  was  served  by  the  attachment  of  real  estate.  Plea  of 
privilege  of  member  of  congress,  under  article  1.,  section  6  of  the 
constitution  of  the  United  States.    Demurrer  to  the  plea. 

jL  C.  Ashley  and  A.  Payne^  for  the  plaintiff. 

The  defendant's  plea  in  abatement  sets  up  two  alleged  points  or 
grounds  of  defense  against  the  service  of  the  plaintiff's  writ,  viz. : 

That  defendant  was  a  member  of  congress,  and  had  not  forty  days 
or  a  reasonable  time  more  than  that  in  which  to  return  home  after 
congress  adjourned  on  the  20th  day  of  July,  1867,  to  meet  on  the 
day  of  November,  1867. 

And  the  defendant  was  member  of  a  committee  of  the  house  of 
representatives,  authorized  to  sit  in  the  vacation,  and  was,  when  said 
writ  was  served  by  attachment  of  property,  engaged  in  duties  put 
upon  him  by  said  committee,  and  which  he  avers  entitles  him  te 
the  same  privilege  as  if  said  congress  were  on  that  day  in  session. 

1.  A  member  of  congress  is  not  entitled  to  tne  exemption  set  up 
in  the  plea.  Nor  is  he  exempt  from  the  writ  of  arrest,  or  from  ' 
arrest  thereon  for  forty  days  after  adjournment,  but  only  from  such 
arrest  for  a  convenient  time  to  return  home,  and  until  he  retuma 
home.  1  Story  on  Con.,  §  862,  etc.;  Jeffers.  Man.,  §  8;  Convin  v* 
MoTf/an,  1   Johns.  Cases,  416;   Lewis  v.    Elmendorf^  2  id.  222; 
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Choffee  y.  Jones^  10  Pick.  267;  Coffin  v.  Coffin^  4  Mass.  20  and  34; 
2  Strange,  987;  1  Blacks.  Com.  165,  166  and  note,  Sharswood^s  ed. 

2.  The  defendant's  plea  does  not  allege  that  the  defendant  had 
not  returned  home,  and  is  therefore  bad.  Colvin  y.  Morgan^  1 
Johns.  Oases,  416,  aboye  cited. 

3.  This  plea  of  privilege  is  not  to  be  f  ayored,  and  a  plea  is  always 
to  be  taken  most  strongly  against  party  pleading.  1  Ohitty  on 
PI.  237. 

4.  That  the  defendant  was  performing  duties  under  the  direction 
of  a  committee  of  congress  is  no  ground  of  exemption  from  arrest. 

B*  F.  Thurston  <t  JL  Scott^  and  JenckeSj  pro  se. 

L  The  service  of  a  writ  of  arrest  upon  a  member  of  congress, 
during  the  period  of  his  exemption  from  arrest,  is  equally  null  and 
yoid,  whether  said  writ  be  served  by  arrest  of  the  person  or  by  the 
attachment  of  his  property,  knight  eft  Co.  v.  Richmond  <t  Carr^ 
2  R.  I.  76;  Waterman  v.  Isaac  Merritt  i6  Co.  2  R.  1.  345;  Seaver 
v.  Rohinsonj  3  Duer,  622;  Sanfordv.  Chase^  3  Oow.  381;  Nbrris 
V.  JBeachy  2  Johns.  294;  Cotton  v.  Martin^  1  Dall.  298;  Smythe  v. 
JJanks,  4  id.  329;  3file8  v.  McCvUoch^  1  Bin.  77;  Halseyy.  Stewart^ 
1  South.  366;  Oushing  on  Legislative  Assemblies,  §§  503  and  541  to 
548  inclusive;  Oonst.  of  R.  L,  art.  iv.,  §  5 

2.  No  process  of  arrest  can  be  issued  against  a  member  during 
the  period  for  which  his  privilege  lasts.  Oonstitution  United  States, 
art.  1,  §  6. 

3.  First,  that  period  is  during  a  session,  and  for  a  convenient 
time  before  and  after  the  session.  May  on  Law  of  Parliament,  120; 
Gowdey  v.  Jhcncombey  1  Welsby,  H.  Ss  G.  430;  Rep.  of  the  Jud. 

Oom.  of  the  House  of  Rep.  on  Oulver's  case  to  the  Thirty-ninth 
Oon.;  Oush.  on  Leg.  Assem.,  §  582.  Second,  the  language  of  the 
constitution  was  taken  from  the  rule  of  the  British  house  of  com* 
mons,  eundo^  morando  et  redeundo.    May,  120. 

4.  The  language  should  have  the  same  construction  here  as  in 
England. 

5.  In  England  the  convenient  time  has  been  construed  to  be  forty 
days  at  least.  May,  120;  Ootodeyv.  Ihxncowht^  1  Welsby,  IL  A  O. 
480. 

6.  The  reason  for  such  construction  is  greater  in  this  country 
tlmn  in  England. 
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7.  But  if  not  absolute  for  forty  days,  other  circumstances  may 
be  alleged  to  show  that  the  time  is  no  more  than  reasonably  con* 
Tenient. 

Allegations  here  are,  first,  that  the  defendant  was  charged  with 
public  employment  growing  out  of  his  membership;  second,  and, 
also,  that  in  matter  of  law  the  adjournment  was  a  recess. 

8.  Defendant's  plea  is  not  bad  for  duplicity.  Defendant  is 
not  precluded  from  introducing  several  matters  into  his  plea;  they 
are  constituent  parts  of  the  same  entire  defense,  and  form  one  con- 
nected proposition,  or  if  they  are  alleged  as  inducement  to  or  as  a 
consequence  of  another  fact.  Sand,  on  Plead,  and  Ev.,  vol.  2,  part 
1,  side  page  653;  Batts  v.  Purvis^  2  Bla.  1022,  1028 ;  Jiobinsan  v. 
Bayleyy  1  Burr,  316, 318;  Carr  v.  HinMiffe,  4  B.  d;  G.  647;  O'Brien 
V.  8ax<m^  2  B.  &  C.  908;  Com.  Di^.  Pleader,  E.  2;  1  Ch.  PL  558. 

Bbadlbt,  C.  J.  This  is  an  action  against  the  defendant  as 
indorser  of  certain  promissory  notes,  in  which  he  files  a  plea  in 
abatement,  setting  forth,  in  substance,  that  at  the  time  6f  the  service 
of  the  writ,  to  wit,  on  the  23d  day  of  August,  1867,  he  was  a  mem- 
ber of  the  house  of  representatives  of  the  United  States;  that 
congress  adjourned  on  the  20th  day  of  July,  1867,  to  the  2l8t  day 
of  November,  1867;  that  he  was  a  member  of  a  joint  committee  of 
congress  authorized  to  sit  during  the  adjournment,  and  actually 
engaged  at  the  time  of  the  service  of  the  writ  in  duties  assigned 
him  by  that  committee. 

After  these  allegations  the  plea  avers,  **  And  said  writ  was  pre- 
tended to  be  served  on  said  23d  day  of  August,  1867,  and  by  said 
pretended  attachment  upon  a  writ  of  arrest,  and  not  otherwise,  and 
not  at  any  other  time,  or  in  any  other  manner,  and  said  23d  day  of 
August  was  within  the  period  of  forty  days,  or  such  other  con- 
venient period  of  time  more  than  forty  days,  within  which  said 
defendant  was  entitled  to  the  privilege  secured  to  members  of  con- 
gress by  the  constitution  of  the  United  States  of  America,  by  which 
they  are  protected  from  writs  of  arrest  in  going  to  and  returning 
from  the  sessiona  ol  congress,  and  while  in  attendance  thereon." 

The  plea  does  not  aver  that  the  service  was  within  a  reasonably 
convenient  time  for  returning,  nor  that  it  was  during  the  actual  or 
constructive  session  of  congress.  It  raises  the  question  of  law, 
whether  the  defendant  is  entitled  to  such  period  of  forty  days,  or 
more.     When  it  further  avers  that  he  is  entitled  to  protection  also 
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as  a  member  of  the  committee,  it  might  be  considered  ^as  ndsiiig  a 
doable  defense  upon  the  same  plea,  which,  of  coarse,  is  not  permia- 
sible.  Considering  the  plea,  however,  as  raising  the  question  of  law 
which  has  been  argued  before  us,  as  to  the  right  of  exemption  from 
aiTcst  of  members  of  congress,  for  the  same  period  before  and  after 
a  session  which  is  claimed  to  be  covered  by  the  privilege  of  mem- 
bers of  parliament,  we  will  proceed  to  consider  and  decide  that 
question. 

A  prelimmary  question,  however,  arises  in  the  case,  whether  the 
constitutional  provision  which  exempts  the  person,  also  exempts  the 
property  of  members  of  congress  from  process.  The  defendant  has 
submitted  some  authorities  in  favor  of  the  affirmative  of  that  pro- 
position. The  plaintiff's  brief  does  not  controvert  it.  It  is  not 
necessary,  therefore,  for  us  very  fully  to  consider  it.  We  may 
observe,  however,  in  view  of  this  privilege,  as  it  existed  in  the 
practice  of  parliament,  and  in  the  law  of  England  prior  to  the 
adoption  of  our  constitution,  that  there  is  much  to  favor  the  nega- 
tive of  the  proposition.  The  house  of  commons  ordered  on  the 
14th  of  April,  1640,  that  in  case  of  any  proceedings  at  law  against 
any  member,  he  shall  receive  notice  in  writing  of  the  pendency  of 
the  suit,  whereupon,  to  quote  the  language  of  the  order,  ^'  the  mem- 
ber is  enjoined  to  give  appearance  and  proceed  as  other  defendants 
in  case  of  like  suits  or  actions  ought  to  do,  or,  in  default  thereof, 
both  their  estates  and  persons  shall  be  liable  to  any  proceedings  in 
law  or  equity  as  other  members  of  the  common  wealth.''  House 
Journal  of  that  date.  The  statutes  13th  and  14th  William  III,  ch. 
3,  and  still  more,  the  statutes  of  10th  George  HI,  ch.  50,  give 
full  authority ;  the  first  with  a  limitation  of  fourteen  days  after  a 
dissolution  or  prorogation,  and  to  certain  courts;  the  latter,  with- 
out any  such  limitation  of  time  or  tribunal  to  the  prosecution  of 
suits  against  members  of  parliament,  protecting  only  the  person 
from  arrest  or  imprisonment  from  any  such  suit  or  imprisonment. 
See  May,  126-126.  Without  deciding  that  the  privilege  contained 
in  the  constitution  itself  would  give  any  protection  to  the  propertv 
of  members  of  congress,  we  may  rely,  for  the  purposes  of  this  case, 
upon  the  law  of  our  State,  which  seems  to  be  that  when  a  writ  of 
arrest  cannot  be  issued  against  the  person  because  of  any  privilege, 
his  property  cannot  be  attached  upon  original  writ  because  of  such 
privilege.  The  case  of  JRichmond  <t  Cart  v.  Knight^  %  R..  I.  76, 
so  decided;  and  this  court,  as  at  present  constituted,  has  deemed  it 
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proper  to  accept  the  former  decisions  ol  the  coart,  withoat  ecu 
sidering  the  grounds  of  them,  especially  where  those  decisions  weie 
but  the  construction  of  the  statutes  of  the  State.  With  the  frequent 
sessions  of  the  general  assembly  of  so  small  a  State,  it  is  safe  to  pn*- 
snme  that  any  mistake  of  the  court  would  be  corrected  by  subh-t- 
quent  legislation,  and  it  is  much  better  for  the  community  that  any 
changes  of  the  law  should  be  by  statutes  operating  prospectively, 
rather  than  by  decisions  of  the  court  operating  retrospectively;  and 
though  this  decision  did  not  receive  the  concurrence  of  all  the  mem- 
bers of  the  court,  we  accept  it  as  the  law  in  this  case.  That 
decision,  exempting  from  attachment  the  property  of  a  voter  dur- 
ing the  time  of  his  statute  exemption  from  arrest,  is  closely  anaHo^ 
gous  to  the  exemption  claimed  in  the  present  instance,  both  being 
intended  to  protect  a  citizen  while  iu  the  discharge  of  public  trusts. 
We  come,  then,  to  the  inquiry,  what  is  the  extent  of  time  covered 
by  the  privilege  of  exemption  from  arrest  secured  to  members  of 
congress  by  the  constitution  ?  The  provision  of  the  constitution 
is  in  these  terms,  article  one,  section  six :  '^  The  senators  and  repre- 
sentatives shall  in  all  cases,  except  treason,  felony  and  breach  of 
the  peace,  be  privileged  from  arrest  during  their  attendance 
at  the  sessions  of  their  respective  houses,  and  in  going  to  and 
returning  from  the  same."  It  is  claimed  that  this  privilege  is 
an  adoption  into  our  constitution  of  the  corresponding  privi- 
lege of  members  of  parliament.  It  is  said  to  be  the  settled  law 
of  parliament  to  allow  forty  days  before  and  after  such  sessions 
of  parliament,  in  addition  to  the  whole  period  of  the  session, 
:i8  the  time  during  which  every  member  is  exempt  from  per- 
sonal arrest.  The  plaintiffs  brief  has  referred  us  to  1  Blackstone, 
165,  in  which  this  right  of  forty  days'  exemption  is  stated  to  be,  by 
the  law  of  England,  one  of  the  privileges  of  a  member  of  the 
house  of  commons.  Defendant's  brief  has  referred  us  to  May's 
Treatise  upon  Parliamentary  Law,  page  118,  which  states  that  such 
is  the  general  opinion,  and  also  to  the  case  of  Gowdey  v.  JDuncomhe^ 
1  Welsby,  H.  «fc  G.  430,  in  which  it  is  not  only  decided  that  such 
is  the  law  of  England,  but  it  is  said  that  ^'  it  has  for  about  two 
centuries,  at  least,  been  considered  the  law  of  England."  Brief 
refers  us  to  the  2d  of  Strange,  985.  The  only  case  to  which  we  have 
been  referred  in  this  country  is  a  short  per  curiam  opinion  in  the 
2d  of  Johnson's  Cases,  222,  in  which  it  does  not  appear  how  long 
after  the  session  of  congress  was  the  interval  before  the  member  « 
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arrest,  nor  is  any  reference  made  by  either  court  or  counsel  to 
anything  but  a  single  decision  in  the  preceding  volume  upon  a  pro- 
vision of  the  constitution  of  New  York.  The  report  of  the  judi- 
ciary committee  of  the  house  of  representatives,  in  Culver's  case,  is 
claimed  to  have  a  conclusive  force  upon  this  question.  It  does 
not  appear  to  have  ever  been  formally  adjudicated  in  our  courts, 
and,  as  a  question  touching  a  provision  of  the  constitution  of  the 
United  States,  it  deserves  the  most  careful  consideration.  We  are 
to  determine  the  meaning  of  words  used  in  the  constitution,  not 
merely  as  they  might  be  commonly  accepted,  but  to  inquire  for 
their  fixed  legal  signification  at  the  time  they  were  adopted  as  a 
part  of  that  constitution.  The  words  by  themselves  certainly  do 
not  import  nor  in  any  way  suggest  that  the  member  was  to  be 
allowed  a  period  of  forty  days  or  more  in  going  to  or  returning 
from  a  session  of  congress.  Before  we  can  sustain  the  plea,  we 
must  be  satisfied  that  the  law  of  England,  at  the  time  of  the  adop- 
tion of  the  constitution,  gave  this  right  to  members  of  parliament, 
and  not  only  that  this  forty  days  was  secured  to  them,  but  that  it 
was  secured  as  the  convenient  time  for  going  to  and  returning  from 
parliament;  and  we  must  also  be  satisfied  that  such  construction  of 
the  terms  of  the  privilege  was  understood  as  the  true  construction, 
and  as  such  adopted  in  the  phrase  which  defines  this  privilege  in 
our  constitution.  We  will  therefore  endeavor  to  ascertain  what 
was  the  law  of  England  upon  this  subject,  as  evinced  either  in  the 
proceedings  of  parliament  or  of  the  courts,  or  in  the  compiliations 
to  which  those  who  sought  to  know  the  law  would  have  had 
recourse  at  and  priorto  the  adoption  of  our  constitution.  What  the 
progress  of  opinion  in  regard  to  this  privilege  may  afterward 
have  been  in  England,  is  of  itself,  of  course,  of  no  moment,  though 
it  may  throw  some  light  upon  the  inquiry  in  regard  to  what  the 
law  may  have  been  at  preceding  periods  in  England.  On  the  other 
hand,  any  opinions  expressed  in  this  country,  especially  near  the 
time  of  the  adoption  of  the  constitution,  by  judges  and  jurists,  or 
by  our  statesmen,  or  any  inferences  that  may  properly  be  drawn, 
either  from  what  they  have  said  or  what  they  have  omitted  to  say, 
should  be  carefully  considered,  and  would  materially  assist  io 
determining  the  result  of  our  inquiries. 

To  begin,  then,  at  the  earliest  time  when  we  can  obtain  any  light 
upon  this  subject. 

The  earliest  case  to  be  found  in  the  proceedings  of  parliament 
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touching  the  duration  of  time,  after  the  session  of  parliament,  for 
which  the  privilege  of  exemption  from  arrest  was  allowed,  is  Mar- 
tifC%  case^  in  1586,  in  the  reign  of  Elizabeth.  The  report  is  found 
in  Dewes'  Journal,  under  the  dates  in  which  it  occurred,  the  decis- 
ion of  the  house  being  on  page  414.  It  is  quoted  quite  fully  in 
HatselPs  Precedents,  page  99,  as  follows:  "On  the  2Tth  of  Feb- 
ruary, 1866,  the  house  was  informed  that,  one  William  White  had 
arrested  Mr.  Martin,  a  member  of  the  house,  therefore  it  was  ordered 
that  the  sergeant  should  warn  White  to  be  here  at  to-morrow's  sit- 
ting of  the  court."  On  the  16th  of  March,  William  White  wa« 
brought  into  the  house  to  answer  his  contempt  for  arresting  Mr. 
Martin,  who  answered  "  that  he  caused  him  to  be  arrested  the  22(1 
day  of  January,  which  was  above  fourteen  days  before  the  begin- 
ning of  the  parliament."  The  house,  upon  this,  appoints  a  com- 
mittee to  search  precedents,  who,  on  the  11th  of  March,  make 
report  of  the  privilege  of  Mr.  Martin,  arrested  upon  mesne  process, 
by  White,  above  twenty  days  before  the  beginning  of  this  parlia- 
ment holden  by  prorogation  (mistaken  for  adjournment),  and  in 
respect  that  the  house  was  divided  in  opinion,  Mr.  Speaker,  with 
the  consent  of  the  house,  moved  these  questions  to  the  house : 

1.  Whether  they  would  limit  a  time  certain  or  a  reasonable  time 
to  any  member  of  the  house  for  his  privilege  ?  The  house  answered, 
a  convenient  time. 

2.  Whether  Mr.  Martin  was  arrested  within  this  reasonable  time  ? 
The  house  answered,  yes. 

3.  If  White  should  be  punished  for  arresting  Martin?  The 
house  answered,  no,  because  the  arrest  was  twenty  days  before  the 
beginning  of  parliament,  and  unknown  to  him  that  it  would  betaken 
for  reasonable  time.  The  report  then  goes  on  to  give  further  reasons 
for  the  action  of  the  house,  among  others,  that  this  was  the  second 
time  that  White  had  arrested  Martin.  The  house  journal,  under 
date  of  the  24th  of  April,  1640,  gives  an  order  of  the  house  in 
regard  to  the  arrest  of  a  certain  member  in  the  following  terms: 
^'  The  contempt  of  his  arrest  to  be  declined,  because  it  was  not  com- 
mitted within  the  time  of  privilege,  viz. :  within  sixteen  days  before 
the  beginning  of  parliament  and  so  many  after."  It  also  reports 
under  the  same  date  as  follows:  "  It  was  said  this  day  in  the  house, 
and  not  contradicted,  that  every  member  of  the  house  hath  privi- 
lege for  sixteen  days  exclusive  and  fifteen  inolnsive  at  the  beginning 
and  endincr  of  every  parliament."    FerrelPs  Law  of  Parliament, 
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published  in  1837,  page  277,  says,  in  regard  to  the  hist  citation, 
**  the  like  mention  is  made  in  several  parliaments  by  members  in 
debate.**  This  last  writer  upon  the  topic  ^^for  how  long  a  time 
before  and  after  the  parliament  ^  this  privilege  exists,  gives  this  last 
quotation  from  the  debate  in  parliament,  and  its  statement  as  to 
other  debates  with  a  brief  recital  of  Martinis  Case,  as  all  that  can 
be  found  upon  this  subject.  Scobel's  Journal,  which  we  have  not  been 
able  to  find  in  any  library  to  which  we  have  had  access,  is  quoted  as 
citing  on  page  108  a  similar  order  or  the  same  order  we  have  found 
in  the  house  Journal.  We  do  not  find  in  any  treatise,  opinion  or 
discussion  upon  this  subject  any  other  citation  of  any  order  or  action 
of  the  house  of  commons  touching  this  question  of  the  duration  of 
privilege.  Indeed,  much  that  has  been  decided  and  written  upon 
this  subject  has  been  without  any  knowledge  apparently  of  *the 
orders,  debates  and  actions  to  which  we  have  referred.  As  we  find 
no  other  citations  to  any  action  or  order  of  parliament  in  any  work 
to  which  we  have  had  access,  in  either  the  excellent  library  of  Brown 
University,  the  library  of  congress,  the  Astor  Library,  or  the  library 
of  Boston,  we  feel  warranted  in  assuming,  what  of  course  cannot 
be  positively  affirmed  without  a  careful  examination  of  every  vol- 
ume of  the  journal  of  the  house  of  commons,  that  they  do  not,  by 
any  action  or  order  of  that  body,  claim  this  privilege  of  forty  days 
or  more,  before  and  after  each  session,  as  being  the  time  allowed 
them  for  going  to  and  returning  from  parliament.  We  certainly 
can  affirm  that  in  a  case  which  has  been  repeatedly  quoted  since, 
the  house  of  commons,  after  searching  for  precedents,  declared  that 
they  claimed,  as  distinct  from  any  fixed  time,  only  a  convenient 
time,  and  subsequently  announced,  as  the  order  of  the  house  upon 
the  subject,  a  period  of  sixteen  days  as  the  time  of  such  privilege, 
and  it  is  said  that  such  claim  has  been  frequently  mentioned  in 
debate  without  any  contradiction. 

We  will  now  proceed  to  inquire  what  the  courts  have  said  and 
decided  upon  this  question  of  the  time  of  privilege.  The  first  case 
is  that  of  Barnes  v.  Seigneur  Ward^  Sideifin,  29.  It  is  the  case  of 
a  peer  of  parliament  and  decided  in  the  12th  of  Charles  IE,  1660, 
in  which  it  is  decided  that  he  is  entitled  to  t^^entydays.  ^^  JEtfaU 
dit  qxie  lepriviler/e  d^un  member  de  parliament  desire  vient  loraqiu 
20  jours  devanty  et  apres  le  parliament  come  appient  per  le  parlla- 
fne^it  ro.  Come  le  chief  justice  dit  comment  que  ils  claims  havet  ceo^ 
pvt  40  Jours  devatit  it  appres  que  Us  ne  devoient  avoir,^ 
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2.  The  case  of  The  JSarl  of  Athol  v.  The  Earl  of  Derby ^  in  the 
24th  of  Charles  II,  1672,  reported  in  the  2d  of  Levinz,  721;  also, 
in  2  Chancery  Reports,  221.  This  also  was  the  case  of  a  peer, 
and  it  cites  two  orders  of  the  house  of  lords  in  1624  and  1628, 
claiming  twenty  days  before  and  after  each  session,  which  the 
order  says  is  time  enough  for  them  to  come  from  all  parts  jf 
the  realm  and  return.  Hereupon  the  lord  chancellor  ordered  the 
sequestration  to  be  delivered  and  executed  immediately  after  the 
twenty  days;  but  it  is  said  the  commons  never  assented  to  this, 
but  claimed  forty  days  after  and  before  each  session.  The  report 
in  2  Chancery  is  more  full,  and  is  as  follows:  ^*  Whereupon  a 
question  arose,  what  time  or  privilege  a  peer  hath,  viz.,  whether 
twenty  or  ten  days  before  and  after  session  of  parliament.  The 
lord  keeper  sent  to  Lord  Hollis  and  others  to  advise  in  it,  and  they 
produced  the  orders  in  the  house  of  lords,  whereby  it  appeared 
they  declared  their  privilege  to  commence  from  the  teste  to  the 
writ  of  summons  for  their  first  coming  to  parliament;  and  that 
upon  every  session  and  pr.orogation  their  privilege  is  for  twenty 
<1ays  after  such  session.  And  it  is  said  in  the  orders  that  it  is 
sufficient  time  for  them  to  come  from  all  parts  of  the  kingdom  and 
to  return,  and  they  are  in  these  orders  desired  to  take  notice  of  it 
and  of  the  reason  of  it.  These  orders  are,  the  one  of  the  21st  day 
of  May,  1624,  the  other  of  the  27th  of  January,  1628,  entered  iu 
the  journal  of  the  book  of  the  lords'  house.  But  it  is  said  the 
commons  never  agreed  thereto,  and  think  themselves  not  bound  by 
it,  and  sequestration  was  executed  accordingly.*' 

The  third  case  is  that  to  which  counsel  have  referred,  2  Strange, 
985,  decided  in  1734.  The  case  seems  to  have  atti-acted  so  much 
interest  as  to  have  been  reported  in  no  less  than  seven  different 
reports — in  Strange,  986;  Hard  wick,  29;  7  Modem,  225;  Fortescue, 
159;  2  Bamardiston,  424,  433,  448;  in  Cunningham,  16,  and  Comyn, 
444.  Colonel  Pitt  was  arrested  two  days  after  the  dissolution  of 
parliament.  Strange  says:  "The  chief  justice  declared  that  all 
the  judges  were  of  opinion  Mr.  Pitt  was  entitled  to  privilege  rede- 
undo  for  a  convenient  time,  and  that  within  that  time  he  was 
arrested."  Hard  wick's  Reports:  "That  it  was  not  necessary  in 
this  case  to  determine  to  what  time  it  was  limited  for  8U]ipo8ing  it 
to  be  only  for  a  convenient  time."  And  in  Modern  Reports  it  is 
said  the  judges  declined  to  fix  the  time.  The  other  reports  are 
•ubstantially  the  same,  Bamardiston  and  Cunningham  being  the 
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fallest.  Comyn  states  the  question  and  answer  in  this  way:  Second 
question — ^How  long  the  privilege  continued  ?  It  was  said  the 
lords  have  determined  their  privilege  to  have  continuance  for 
twenty  days  before  the  beginning,  and  twenty  days  after  the  end- 
ins:  of  the  session.  But  the  commons  claim  forty  days.  2  Levinz. 
'*  But  the  judges  seemed  to  think  that  the  commons  ought  to  have 
a  reasonable  time  before  and  after  the  session,  but  what  time  was 
reasonable  never  had  been  by  them  expressly  determined.  Yet 
this  arrest  seemed  too  hasty  within  the  time  that  ought  to  be 
allowed  for  his  return." 

The  next  case  is  that  of  Barnard  v.  Colonel  Mordant^  1  Kenyon, 
125,  decided  in  1754.  '^The  defendant,  having  been  a  member  of 
the  last  parliament,  was  arrested  ten  days  after  its  dissolution," 
canvassing  a  re-election  in  the  borough  he  represented.  The  founda- 
tion on  which  he  contended  for  the  continuance  of  the  piivilege 
was,  that  it  subsisted  such  a  reasonable  time  after  the  dissolutiou 
of  a  parliament  as  might  be  supposed  suflScient  for  the  members  to 
settle  their  affairs  in  town  and  return  to  their  country  seats.  The 
defendant's  seat  was  in  Wiltshire,  where,  in  fact  he  had  not  been 
at  the  time  of  his  arrest.  And  a  case  of  the  like  nature  was  men- 
tioned— Comyn,  444 — where  John  Pitt,  Esq.,  whose  seat  was  for 
Camelford,  being  arrested  two  days  after  the  dissolution  of  a  for- 
mer parliament,  the  bail  bond  was  ordered  to  be  given  up  on  a 
supposition  of  the  continuance  of  his  privilege.  The  court,  in  the 
present  case,  leaned  against  the  rule;  but  as  it  was  not  opposed, 
they  made  it  absolute  for  discharging  the  bail  bond  on  entry  of  a 
common  appearance. 

These  are  all  the  cases  to  be  found  in  the  reports  prior  to  the 
adoption  of  the  Constitution.  By  them  it  appears  that  when  this 
claim  of  forty  days  was  first  mentioned  in  court,  it  was  mentioned 
by  the  chief  justice  as  a  claim  that  ought  not  to  be  allowed.  A 
few  years  after,  one  reporter  of  a  case  (Levinz)  observed  that  the 
commons  made  such  a  claim.  The  other  and  fuller  report  says, 
merely :  *'  The  commons  do  not  consider  themselves  bound  by  the 
orders  of  the  house  of  lords,  which  fixed  twenty  days  for  the 
privilege."  And  when  we  come  to  the  case  of  Holliday  and  Pitt, 
so  much  considered  by  Lord  Habdwick  and  the  ten  judges,  chiefly, 
however,  upon  other  points  than  this,  we  find  the  courts,  though 
they  do  not  refer  to  this  action  of  the  house,  which  we  have 
before  quoted,  seem  to  understand  that  there  was  no  settled  period^ 
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much  less  a  period  of  forty  days,  and  they  considered  that  tlie 
commons  were  entitled  to  a  convenient  time,  which  would  certainly 
cover  the  two  days  in  question.  And  in  1754,  the  judges  lean 
against  an  allowance  of  even  ten  days  for  the  privilege,  and  allow 
it  only  because  not  opposed.  Referring  to  the  abridgments  and 
digests  of  the  law,  we  find  in  Bacon's  Abridgment  (the  first  ediiiou 
of  which  was  published  in  1736  to  1759,  second  in  1762,  third  in 
1768,  fourth  in  1778,  and  fifth  in  1798)  the  law  thus  stated  under 
the  head  of  privilege  4.  "  As  to  the  exact  continuance  of  this  privi- 
lege, it  seems,  in  good  measure,  unsettled  to  this  day.  It  is,  indeed, 
agreed  in  most  books  that  members  of  parliament  have  privilege 
eundoy  morando  et  redeundo^  and  that  they  are  entitled  to  privilege 
as  well  after  a  dissolution,  as  a  prorogation  of  the  parliament.'' 
"  By  two  orders  of  the  house  of  lords,  one  dated  the  28th  day  of 
May,  1624,  the  other  the  27th  of  January,  1628,  it  is  declared  that 
the  privilege  commences  from  the  teste  of  their  writ  of  summons  to 
parliament,  and  that  upon  every  session  and  prorogation,  their 
privilege  is  for  twenty  days  before  and  twenty  days  after  each  ses- 
sion, which,  one  of  the  orders  says,  is  time  enough  for  them  to  come 
from  all  parts  of  the  realm,  and  to  return.  But  the  commons  never 
assented  to  this,  for  they  claim  forty  days*  before  and  after  each 
session."  It  then  cites  Colonel  Pitt's  case,  saying  that  the  court 
did  not  think  it  necessary  in  the  determination  of  this  cause  to 
ascertain  the  exact  time  of  privilege  that  members  of  parliament 
were  entitled  to,  after  a  dissolution  of  parliament.  Comyn's  Digest, 
the  first  edition  of  which  was  published  in  1762-67,  says.  Parliament 
D,  17:  "The  privilege  of  a  peer  commences  from  the  teste  of  the 
summons,  and  continues  for  twenty  days  after  the  session,  and  so 
for  twenty  days  before  and  twenty  days  after  every  session  upon 
prorogation."  R.  by  the  lords,  28th  May,  1624,  and  27th  January, 
1628;  2  Levinz,  721;  Keble,  329.  But  the  commons  claim  forty 
days  before  and  after  every  session.  A  subsequent  editor,  proba- 
bly, inserts  "  on  the  dissolution  of  parliament,  the  membei's  have 
privilege  redeundo  for  a  reasonable  time."  PlWs  Caae^  7  and  87; 
Fort.  139;  Str.  985;  B.  B.  &  H.  28.  These  writers,  stating  that 
the  law  is  unsettled,  that  the  period  is  a  reasonable  time,  call  the 
forty  days  merely  a  claim  of  the  house  of  commons.  Blackstone  i  8 
the  first  and  only  writer  to  pronounce  it  law.  He  says,  I.  IGo, 
probably  the  first  edition  in  1766:  "Privilege  of  exemption  frop' 
arrest  is  in  a  commoner  by  the  privilege  of  parliament  for  fon 
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days  after  every  prorogation,  and  for  forty  days  before  the 
next  appointed  meeting,"  for  which  he  cites  only  2  Levinz,  72. 
Hatzell's  Precedents,  the  first  volume  of  which  is  a  collection  and 
discussion  of  cases  of  privilege,  published  in  1776,  repeatedly  states 
(as  see  the  citations  in  its  index  and  elsewhere)  that  the  duration  of 
privilege  is  uncertain.  From  the  state  of  the  law  as  found  in  the 
journals  and  resolutions  of  the  two  houses,  and  in  the  decisions  of 
the  courts,  and  in  those  abridgments  and  digests  which  have  always 
been  considered  its  trustworthy  expositors,  and  from  the  conclu- 
sions stated  and  verified  in  the  chief,  if  not  the  only  work  on  the 
subject  of  privilege  at  the  time  of  the  adoption  of  our  constitution, 
notwithstanding  the  remark  of  Blackstone,  which  illustrates,  by 
examining  his  citations,  the  inaccuracy  which  others  have  observed 
in  the  legal  statements  of  this  elegant  commentator. 

From  this  review  of  the  law  and  its  literature,  as  it  stood  at  the 
time  of  the  adoption  of  the  constitution,  we  certainly  cannot  say 
that  the  language  used  in  the  constitution  had  such  a  fixed  and  well 
known  legal  meaning  that  those  who  adopted  the  constitution  must 
have  been  supposed  to  know  that  the  phrase  ^^  during  their  attend- 
ance upon  the  session  of  their  respective  houses,  and  in  going  to  and 
returning  from  the  same,"  included  a  period  of  not  less  than  forty  days 
before  and  after  each  session.  Had  the  case  of  Bamea  v.  Ward^  or 
either  of  the  seven  reports  of  HoUiday  v.  /V*^^,  or  Barnard  y.  Mordant^ 
or  the  action  of  the  house  of  commons  in  1586  and  in  1640,  to  which 
we  have  referred,  or  even  the  report  of  the  chancery  cases  of  the 
Earl  of  Athol  against  the  Earl  of  Derby,  been  before  the  only 
writer  previous  to  1786,  who  stated  that  forty  days  was  the  right 
of  a  commoner,  he  would  not,  upon  a  reporter's  observation  of  a 
point  not  under  judicial  inquiry,  have  stated  that  such  was  the 
law.  But  upon  his  statement,  the  opinion  of  the  large  number  of 
intelligent  men,  whose  knowledge  upon  questions  of  law  is  not  more 
exact  or  profound  than  can  be  acquired  in  the  pages  of  Blackstone, 
would  be  sufficient,  coupled  with  the  constantly  growing  power  of 
the  house  of  commons,  to  have  created  that  general  belief,  of  whioh 
May  speaks  in  the  page  and  volume  to  which  we  have  been  referred. 
And,  indeed,  in  the  first  edition  of  his  work,  published  in  1844, 
May  says  upon  this  very  subject,  that  the  precedents  by  no  means 
establish  this  extent  of  privilege  to  be  either  the  law  or  the  prac- 
tice, and  leaves  the  matter  altogether  in  doubt.  We  are,  therefore, 
brought  upon  this  declaration  of  Mr.  May  to  the  case  of  Oowdey  v. 
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Ihincombey  1  W.  H.  &  G.  430,  decided  in  the  court  of  exchequer 
in  1847,  as  the  first  case  in  which,  even  in  England,  this  right  to 
forty  days  is  declared  to  be  law.  That  learned  court  asserts:  "  We 
think  that  the  conclusion  to  be  drawn  from  all  that  is  to  be  found 
in  the  books  is  this,  that  whether  the  rule  was  originally  for  a  con- 
venient time  or  for  a  time  certain,  the  period  of  forty  days  before 
and  after  the  meeting  of  parliament  has,  for  about  two  centuries  at 
least,  been  considered  either  a  convenient  time  or  the  actual  time 
to  be  allowed.  Such  has  been  the  usage,  the  universally  prevail- 
ing opinion  on  the  subject,  and  such,  we  think,  is  law."  The 
assertion  that  from  the  books  it  appears  that  such  has  been  the  law 
for  two  centuries  at  least,  must  be  considered  as  made  in  regard  to 
the  books  before  them,  which  appear  either  in  the  opinion  of  the 
court,  or  in  the  argument  of  counsel,  and  not  in  regard  to  the 
books  not  before  them.  The  books  not  before  them  are  the  house 
journals  of  1640,  to  which  we  have  referred,  stating  the  time  to 
be  sixteen  days,  the  case  in  Siderfin,  1660,  which  holds  that  forty 
days  were  not  to  be  allowed,  none  of  the  seven  reports  of  Holliday 
and  Pitt,  nor  the  case  of  Barnard  and  Mordant.  They  have  before 
them  and  rely  upon  Blackstone's  Com.  the  case  of  Athol  v.  Derby y 
and  lievinz  (as  cited  by  Blackstone).  They  say  that  in  Bacon's 
Abridgment  the  authorities  are  collected.  They  mention  an  Irish 
statute,  which  limits  the  time  to  forty  days,  and  an  English  statute, 
which  does  not  mention  the  duration  of  the  privilege.  They  speak, 
also,  of  the  franking  privilege  as  limited  by  statute  to  foi*ty  days. 
They  refer  to  the  case  cited  from  Dewes'  Journal,  as  given  at  large 
in  Bacon's  Abridgment,  and,  as  having  some  tendency  to  support 
the  view,  that  the  rule  was  for  a  convenient  period.  They  refer, 
also,  to  Jenkins'  Book  of  Centuries,  which  we  have  not  been  able  to 
find,  as  stating  the  privilege  to  be  forty  days.  But  that  statement, 
compared  with  the  Year  Book,  to  which  it  refers,  will  be  found  to 
have  been  made  with  less  reason  than  Blackstone's  statements. 
This  is  all  upon  which  that  court  must  be  deemed  to  have  founded 
the  opinion  as  to  the  law  for  two  hundred  years  in  England. 
Prynnb,  in  his  Brief  Animadversions,  speaking  of  the  Irish  statute 
quoted  by  the  court,  says:  ^'The  Irish  parliament  allowed  forty 
days  because  of  the  danger  by  Irish  rebels."  Prynne's  4  Reg.  1216, 
is  quoted  as  denying  the  right,  but  we  have  not  been  able  to  test 
the  citation.  If  the  proceedings  in  the  house  of  commons  and  in 
the  courts,  which  we  have  cited  at  length,  and  which  were  not 
Vol.  Y—in 
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called  to  their  attention,  had  been  before  the  court  in  Danoombe's 
case,  they  could  not  have  made  that  declaration  as  to  the  history 
of  the  law  for  two  hundred  years,  as  found  in  the  books.  While 
we  accept  the  decision  as  conclusive  evidence  of  the  law  of  England 
to-day,  we  cannot,  for  the  reasons  given  in  thu*  opinion,  accept  it  as 
conclusive  evidence  of  what  the  law  has  been  in  England  for  more 
than  two  centuries,  or  that  such  was  the  law  of  England  at  the 
time  of  the  adoption  of  the  constitution  of  our  own  country. 

From  this  examination  of  the  proceedings  of  parliament,  of  the 
decisions  of  the  courts,  and  of  the  law  writers  of  England,  we  tee\ 
justified  in  saying  that  there  is  a  weight  of  authority  sufficient  to 
overbalance  the  observation  of  Blackstone,  or  even  that  of  the  court 
of  exchequer  in  Duneomb^s  Case^  and  sufficient  to  justify  us  in 
saying  that  the  law  in  England  at  that  time  upon  the  subject  of 
the  duration  of  privilege  of  members  of  parliament  was,  that  it  was 
for  a  reasonable  or  a  convenient  time,  and  not  for  a  period  of  forty 
days  and  more,  as  claimed  by  the  defendant. 

We  now  turn  to  another  aspect  of  this  subject,  of  more  import- 
ance than  the  one  which  we  have  considered,  and  that  is  the  inquiry, 
how  this  matter  was  understood  and  considered  in  this  country  at 
and  subsequent  to  the  time  of  the  adoption  of  the  constitution,  so 
far  as  can  be  learned  from  the  language  of  our  own  writers,  the 
decisions  of  our  own  courts  and  the  action  of  the  house  of  congpi'ess. 
And  upon  this  subject  the  defendant  presents  us  with  a  report  of 
the  judiciary  committee  of  the  house  in  the  CcLse  of  Culver^  at  the 
session  of  the  thirty-ninth  congress,  which  report,  he  says,  was 
unanimously  adopted  by  that  body. 

That  report,  after  quoting  the  provision  of  the  constitution  under 
consideration,  says:  ^'This  privilege,  which  is  borrowed  from  the 
law  and  custom  of  parliament,  is  of  such  high  antiquity  in  Eng- 
land as  to  be  absolutely  lost  in  the  night  of  time,  and  to  stand, 
therefore,  rather  upon  prescription  as  claimed  by  the  commons  in 
the  17th  of  Edward  IV,  than  on  any  positive  law,  although  recog- 
nized in  statutes  as  old  as  Ethelbert,  Edward  the  Confessor,  and 
Canute."  We  have  nowhere  else  found  any  reference  to  the  exist- 
ence of  any  such  statutes.  Canute  died  in  1035,  just  two  huJidred 
years  before  the  oldest  statute  now  extant,  that  of  Merton,  20th 
Henry  III,  1235.  Nor  do  we  suppose  that  from  any  such  statutet| 
so  long  preceding  the  Norman  conquest,  much  real  light  oontd-  be 
obtained  as  to  the  privilege  of  members  of  congpress  in  our  day. 
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The  report  further  states,  that  ^'  parliament  is  the  sole  judge  us 
well  as  the  zealous  guardian  of  its  laws,  customs  and  privileges.^ 
We  are  aware  that  many  judges,  especially  in  the  earlier  times,, 
near  the  period  of  the  English  revolution,  have  thus  expressed 
themselves,  but  we  understand  that  with  the  growth  of  the  English 
constitution  this  claim  has  been  overshadowed,  if  not  extinguished.. 
The  countless  forms  in  which  the  so-called  privilege  was  exercised 
in  the  time  of  the  long  parliament,  and  those  which  immediately 
preceded  it,  have  diminished  to  the  few  and  simple  claims  of  free- 
dom  from  arrest  or  summons  and  freedom  of  speech,  and  even 
these  have  been  limited  and  controlled  by  statute,  as  we  have  seen,, 
among  other  instances,  in  the  12th  of  William  III,  chapter  three,, 
and  the  10th  of  George  III,  chapter  fifty.  And  the  struggle  within 
«>ur  own  time  between  the  courts  and  the  house  of  commons,  as  to> 
the  privilege  claimed  for  the  publication  of  their  proceedings,  must, 
be  fresh  in  the  memory  of  all.  The  courts  held,  by  the  judgment 
of  Chief  Justice  Denhan  and  his  associates,  that  such  publication 
was  not  privileged  in  an  action  for  libeL  The  house  of  commons 
asserted,  by  journal  resolutions,  the  doctrine  that  their  publications 
were  privileged,  but  though  they  had  directed  their  publisher  to 
appear  and  plead  before  this  court,  they  did  not  carry  up  the  case 
from  the  unanimous  judgment  of  the  four  judges  of  the  queen's 
bench  to  the  ten  judges  in  bank  or  the  house  of  lords.  For  a  time 
the  officers  of  the  law  were  subjected  to  directly  opposite  com- 
mands from  the  house  of  commons  and  from  the  courts;  and  many 
actions  were  '*  most  unreasonably  brought,"  as  observed  by  Lord 
Dbnman  himself,  in  which  juries,  whose  English  hearts  burned 
within  them  (again  to  quote  his  words),  by  their  verdicts  sustained 
the  courts.  But  finally,  with  a  wisdom  characteristic  of  constitu- 
tional government,  an  act  was  passed  which  defined  the  rights  at 
law  in  regard  to  such  publications.  These  and  other  instances 
show  that  privilege,  like  prerogative,  however  haughty  and  self- 
asserting  at  times,  has,  with  increasing  frequency,  bowed  to  the 
yoke  of  the  law.  The  report  further  observes  "  that  in  regard  to 
the  time  allowed  for  going  and  returning,  although  it  has  generally 
been  considered  to  extend  to  forty  days  in  either  case,  they  (parlia- 
ment) have  refused  to  determine  any  more  than  that  it  shall  be  a 
convenient  one."  How  correct  this  statement  may  be,  we  have 
already  considered.  The  report  proceeds:  "  There  is  no  questioa 
liero.  however,  as  to  the  duration  of  privilege,"  so  that,  at  all  events^ 
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Culverts  Case  does  not  turn  upon  the  qtlestion  of  time,  which  we 
are  now  considering.  Nor  must  we  necessarily  understand,  by  the 
language  of  the  report  which  we  have  quoted,  that  they  claim  the 
same  rights  for  either  house  of  congress  as  are  attributed  to  parlia- 
ment. If  it  is,  however,  to  be  considered,  as  claimed  by  the  defend* 
ant,  as  an  emphatic  and  weighty  declaration  by  the  house  of  repre- 
sentatives of  its  opinion  upon  this  subject  of  privilege,  it  becomes 
us  carefully  to  consider  whether  those  opinions  have  any  bet- 
ter foundation  in  American  law  than  that  which  they  have  for 
their  statements  as  to  the  law  of  England.  It  appears,  then,  in  the 
first  instance,  that  in  the  convention  which  adopted  the  constitution 
there  was  no  debate  upon  this  provision.  Neither  in  the  Federalint, 
nor  in  any  other  discussion  to  which  we  have  had  access,  is  any 
mention  made  of  any  such  supposed  duration  of  privilege  as  ib  now 
claimed  to  have  been  generally  considered  at  least  to  have  been 
legally  implied  in  the  terms  of  this  clause  of  the  constitution.  It 
is  hardly  possible,  that  in  a  body  so  jealous  of  privilege  as  the  con- 
vention that  formed  the  constitution,  or  in  those  State  conventions, 
fltill  more  jealous,  which  discussed  its  adoption  or  rejection,  or  among 
the  lawyers  and  statesmen  who  counseled  the  people  at  this  critical 
hour  of  our  history,  it  certainly  is  not  possible,  if  such  had  been 
generally  considered  to  be  the  duration  of  a  member's  privilege, 
that  it  should  thus  have  entirely  escaped  observation.  Among  the 
commentators  upon  American  law,  Chancellor  Kent  makes  no  obser- 
vation upon  this  subject — he  merely  repeats  that  provision  of  the 
i-onstitution  in  its  terms.  The  learning  of  Judge  Story  in  the  his- 
tory and  law  of  England  seems  to  have  been  present  to  his  mind, 
when,  in  his  work  on  the  Constitution,  §  862,  he  used  the  following 
remarkable  language:  '^  It  is  also  confined  in  all  cases  to  a  reason* 
able  time,  eundo^  morando  et  redeundo^  instead  of  being  limited  to 
a  precise  number  of  days.  It  was  probably  from  a  survey  of  the 
abuses  of  privilege,  which  for  a  long  time  defeated  in  England  the 
])nrposes  of  justice,  that  the  constitution  has  thus  maiked  this 
boundary  with  a  sedulous  caution."  From  the  acquaintance  of  Judge 
♦^tory  with  American  constitutional  law,  and  his  copious  style  of 
liiscussiou,  he  would  not  have  failed  to  remark  upon  the  claim  now 
made,  had  any  such  been  called  to  his  attention,  either  in  his  read* 
iiig  or  personal  acquaintance  with  the  eminent  men  whoconstnicted 
^»r  expounded  that  constitution.  There  are  some  early  cases  in  the 
^-    I  Its  in  this  country  from  which  the  same  inferences  may  be  drawn. 
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One  already  mentioned  is  Lewis  v.  Elmendorf^  2d  Johnson's  Cases^ 
222  (1801).  The  court,  of  which  Kent  was  a  member,  says:  ''This 
privilege  is  to  be  taken  strictly,  and  is  to  be  allowed  only  while  the 
party  is  attending  congress  or  is  actually  on  his  journey  going  or 
returning  from  the  seat  of  government."  The  claim  of  the  defend- 
ant was  that  he  was  to  be  allowed  twenty  miles  a  day  for  traveling. 
In  Cox  and  McClenacheii  v.  Himston^  2  Dall.  478,  decided  in  1788» 
the  defendant,  a  member  of  congress,  having  claimed  bis  privilege 
to  be  discharged,  the  parties  agreed  that  he  should  be  surrendered 
within  four  days  after  the  session  of  congress,  ''  and  the  court 
declared  their  approbation  of  the  compromise,  as  affording  a  good 
precedent  for  future  cases  of  the  same  kind."  In  the  case  of  BoUon 
V.  Martin^  Ist  Dajl.,  decided  in  1778,  the  court,  speaking  of  the 
right  of  membera  of  parliament,  say  ''  during  the  recess  within  the 
time  of  privilege,  which  was  a  reasonable  time  eundoetredeundo;^* 
and  they  also  inferred,  it  was  clear,  from  certain  statutes  of  Penn« 
sylvania,  that  its  legislature  so  understood  the  privilege  of  parlia- 
ment. These  are  all  the  references  and  decisions  of  the  courts  in 
this  country  to  which  we  have  been  referred  by  the  diligence  of 
counsel,  or  have  found  ourselves.  Of  the  recent  text-books  in  this 
country',  we  will  first  quote  from  Cushing's  Law  and  Practice  of 
Legislative  Assembliea  This  author,  after  reciting  the  privilege  of 
parliament  as  being  forty  days,  says  (section  582) .  ''  In  the  federal 
government  and  in  many  States,  members  are  privileged  whilst 
going  and  returning,  merely,  without  other  limitations  of  time* 
Where  the  duration  of  the  privilege  is  thus  stated,  members  are 
entitled  to  a  reasonable,  or,  as  it  was  expressed  by  the  house  of  com-^ 
mens  on  occasion,  a  convenient  time  for  going  and  returning.  Thus 
they  are  not  obliged  at  the  close  of  the  session  to  set  out  immedi« 
ately  on  their  return  home,  but  may  take  a  reasonable  time  to  settle 
their  private  affairs  and  prepare  for  the  journey;  nor  will  the  privi- 
lege be  forfeited  by  reason  of  some  slight  deviation  from  the  most 
direct  road."  The  Manual  of  Parliamentary  Practice  published  by 
authority  of  the  house  of  representatives  in  1800,  states  the  rule  as 
follows  (page  54) :  ''  The  time  necessary  for  going  to  and  returning 
from  congress  not  being  defined,  it  will,  of  course,  be  judged  of  in 
every  particular  case  by  those  who  will  have  to  decide  the  case. 
While  privilege  was  understood  in  England  to  extend,  as  it  does 
here,  only  to  exemption  from  arrest,  eundo  morando  et  redeundoj 
the  bouse  of  commons  themselves  decided  tbat  a  convenient  time 
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was  to  be  understood  (1580)  I  Hats.  99-100.  Nor  is  the  law  so 
strict  in  point  of  time  as  to  require  the  party  to  set  out  immediately 
on  his  return,  but  allows  him  time  to  settle  his  private  affairs  and 
to  prepare  for  his  journey,  and  does  not  even  scan  his  road  very 
nicely,  nor  forfeit  his  protection  for  a  little  deviation  from  that 
which  is  most  direct,  some  necessity  perhaps  constraining  him  to  it. 
2  Str.  9&()-987.'' 

We  ought  to  interpret  the  report  in  CiUver^s  Case  in  accordance 
with  these  rules,  if  such  construction  be  possible,  so  long  as  the 
rule  is  not  rescinded.  The  distiaction  between  the  powers  of  par- 
liament and  those  of  congress,  under  the  constitution,  are  so  marked 
that  they  do  not  require  comment  Nor  can  we  presume  that  either 
house  of  congress  would  overlook  that  distinotion  upon  this  sub- 
ject. Notwithstanding,  therefore,  the  inference  drawn  by  the 
defendant  from  the  language  of  the  report  in  OtUver^s  Gase^  we 
hold  it  to  be  clear  that  the  construction  in  this  country  of  this 
<2lause  of  the  constitution,  at  the  time  of  its  adoption  and  since,  has 
been  inconsistent  with  the  idea  that  the  duration  of  this  privilege 
was  for  a  period  of  forty  days  before  and  after  each  session. 

We  have  discussed,  it  may  seem,  at  unnecessary  length,  the  ques- 
tion presented  by  this  plea;  but  it  called  for  a  consideration  of  the 
law  of  England  as  to  the  duration  of  the  privilege  from  arrest  of  a 
member  of  parliament,  and  also  the  consideration  of  a  clause  of  the 
xjoustitution  of  our  country  adopted  from  the  parliamentary  law  of 
England.  It  is  not  enough  in  such  cases  to  be  content  with  what 
may  be  termed  a  common-sense  interpretation,  or  with  a  mere  dis- 
sent from  the  opinions  expressed  or  implied  of  such  high  authority 
as  have  been  quoted  to  us,  A  court  must  satisfy  itself  by  deeper 
and  more  thorough  inquiries  whether  the  obvious  interpretation,  or 
the  one  suggested  by  such  learned  minds,  is  the  true  one.  Any 
<luestion  which  concerns  the  real  spirit  and  exact  meaning  of  any 
clause  of  the  constitution  of  our  country  is  to  be  approached  by  a 
<;ourt  with  a  reverent  spirit,  which  will  think  no  labor  imnecessary 
that  tends  to  make  clear  the  rights  or  the  obligations  declared  in 
the  great  charter  of  the  republic. 

Our  conclusion,  therefore,  is  to  overrule  the  plea,  as  founded  upon 
the  supposition  that  the  duration  of  privilege  from  arrest  was  forty 
-days  or  more  before  and  after  eacli  session  of  congress;  because  the 
duration  of  this  privilege,  as  detiiu-d  in  the  constitution,  is  under- 
stood by  this  court  to  be  limited  to  a  reasonable  and  convenient 


OCTOBER  TERM,  1867.  615 

In  the  Matter  of  Reynolda. 

time,  in  addition  to  the  actual  session  of  oongress,  for  each  member 
to  go  to  and  return  from  such  session. 


1m  THB  MaTTBB  of  RbTNOLDS,  PETmONEB  FOB  THB  BbNXFIT  OF  THB 

Insoltbnt  Law. 

(8B.L48B.) 

Banhmpt  law  and  State  iruoiwrU  law, 

■ 

The  passage  of  the  bankrapt  law  of  the  United  States,  of  1867,  suspended  the 
opcradon  of  a  State  hisolvent  law,  so  far  as  the  provisions  of  the  former 
applied  to  the  subject-matter  of  the  latter. 

Thb  creditors  appearing  to  oppose  the  petition  of  Gideon  Rey- 
nolds for  the  benefit  of  the  insolvent  law  of  the  State,  filed  a  motion 
to  dismiss  the  petition  upon  the  ground  that  the  jurisdiction  of  the 
court  over  such  cases  bad  ceased  to  exist  after  the  passage  of  the 
bankrupt  law  of  the  United  States  in  1867,  it  being  apparent  upon 
the  record  that  the  petitioner's  debts  exceeded  $300. 

James  TiUinghast^  for  creditors. 

1.  The  exercise  by  congress  of  its  constitutional  powers  to  estab- 
Ibh  a  uniform  law  upon  the  subject  of  bankruptcies  throughout  the 
United  States,  supersedes  State  legislation  upon  the  same  subject. 
Sturgis  v.  Crowninshieldy  4  Wheat.  122;  Ex  parte  Eamea  2  Story, 
322;  Ghriswoldv.  Pratt^  9  Met.  16  ;  CommomoecUth  v.  G^Hain^  Am. 
Law  Reg.,  Oct.,  1867,  p.  766;  see,  per  Shaw,  G.  J.,  May  v.  Breeds 
7  Cush.  40. 

2.  State  insolvent  laws  which  discharge  the  person  of  the  debtor 
from  arrest  only,  as  well  as  those  which  discharge  the  debt,  are  sus- 
pended by  the  act  of  congress;  there  is  no  real  distinction  between 
them  in  this  respect.  See  above  cases,  also  3  Story  on  Const,  p.  4 
§  1 100  to  p.  15,  §  1 1 10;  2  Kent's  Com.  370,  el seq.;  Hill,  on  Bankruptcy, 
p.  1 1,  §  21.  Compare  Adams  v.  Story ^  Paine  C.  C.  Rep.  79,  where  the 
Xew  York  act  of  April,  1811,  is  held  to  be  an  insolvent  act^  with 
Blanchard  Y,  JRussell,  13  Mass.  4,  where  it  is  stated  by  Pabkeb, 
C.  J.,  to  be  clearly  a  bankrupt  act,  and  with  Sturgis  v.  Crownin- 
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shieldj  4  Wheat.  122,  where  Mabshall,  C.  J.,  expressly  deolineu  to 
decide  which  it  is,  whether  an  insolvent  or  a  bankrupt  slcL 

W,  Hays  Jb  C.  Matteaanj  for  the  petitioner,  cited  Mc parte  Eames^ 
2  Story,  322;  Oriswold  v.  iVo*^,  9  Met.  16;  Sturgia  v.  Crowjiin- 
shiekly  4  Wheat.  122  ;  Ogden  v.  Saunders^  12  Wheat.  213 ;  JSturgis 
V.  Crotoninshieldy  4  Wheat.  194. 

Bradley,  C.  J.  This  is  a  motion  to  dismiss  the  petition  of 
Gideon  Reynolds  for  the  benefit  of  the  insolvent  law  of  the  State, 
upon  the  ground  that  this  law,  in  its  operation  in  favor  of  iuKolv- 
ents  whose  debts  exceed  the  sum  of  $300,  was  suspended  by  the 
passage  of  the  bankrupt  law  of  the  United  States,  now  in  force. 

The  decision  of  the  motion  upon  this  ground  depends  upon  the 
construction  of  the  provision  of  the  constitution  of  the  United  States 
which  declares  that  '^  The  congress  sliall  have  power  to  establish 
unifoim  laws  upon  the  subject  of  bankruptcies  throughout  the 
United  States."     Art.  1,  §  8. 

In  considering  this  question,  of  an  alleged  conflict  of  these  law8» 
we  naturally  inquire  first,  whether  the  provision  of  the  constitution 
which  we  have  quoted  confers  the  power  upon  congress  to  the 
exclusion  of  a  similar  power  in  the  States.  If  it  does  not  )Sroliibit 
the  power  in  the  States  absolutely,  does  it  limit  the  exercise  of  that 
power  either  to  time  or  subject,  when  and  upon  which  congress 
has  not  legislated  ?  or  does  it  restrain  the  laws  of  the  State  only 
from  acting  upon  those  cases  upon  which  the  law  of  the  United 
States  may  be  called  into  exercise?  And  if  the  two  jurisilictions 
thus  come  in  conflict  in  particular  cases,  is  that  which  is  prior  in 
time  to  prevail,  or  that  of  the  United  States,  by  any  paramount 
power  conferred  upon  it  by  this  clause  of  the  constitution  ?  Another 
class  of  inquiry  arises  as  to  the  scope  and  extent  of  legislative 
power  conferred  upon  congress  in  the  phrase  *'  subject  of  bank* 
ruptcies." 

The  first  class  of  these  questions  was  early  determined  by  th^ 
supreme  court  of  the  United  States,  in  Sturgis  v.  Crovoninshieldy  4 
Wheat.  122.  It  is  not  the  mere  existence  of  the  power  (they  say), 
but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  States.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with  the 
partial  a^'ts  of  the  Statea     And  they  decided  "  that  until  the  power 
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to  pa8g  uniform  laws  upon  the  Rubject  of  bankruntcivis  be  exercised 
by  congress,  the  States  are  not  forbidden  to  pass  abmknipt  law.** 
Mr.  Webster,  in  his  argument  in  Ogdenw.  SaunderSy  12  Wheat.  213, 
said,  ^'  the  argument  used  in  Sturf/is  v.  Crovminshidd  maintained 
that  the  prohibition  of  the  constitution  was  leveled  only  against 
interference  in  individual  cases,  and  did  not  apply  to  general  laws/' 
Yet  the  court  rejected  that  conclusion,  and  also  held  "  that  the  ])ro- 
vision  of  the  constitution  in  question  did  not  exclude  the  right  of 
the  States  to  legislate  on  the  same  subject,  except  when  the  power 
is  actually  exercised  by  congress,  and  the  State  laws  conflict  with 
those  of  congress.'^ 

To  state  the  decision  precisely  in  the  language  of  the  certificate 
in  the  first  case,  and  as  reaffirmed  in  the  second,  we  find  the  law  to 
be  ''  that  a  State  has  authority  to  pass  a  bankrupt  law,  provided 
there  be  no  act  of  congi*ess  in  force  to  establish  a  uniform  system 
of  bankruptcy  conflicting  with  such  law."  In  Iloyle  v.  Zacharie 
and  Turnery  6  Pet.  638,  the  court  say,  '^  these  decisions  are  final 
and  conclusive." 

We  come  then  to  the  second  inquiry:  What  is  the  extent  and 
scope  of  the  power  of  congress,  by  force  of  the  provision  to  legis- 
late upon  the  subject  of  bankruptcy  ?  Does  it  include  the  power 
to  legislate  upon  insolvency  as  defined  in  the  law  ?  The  bankruptcy 
statutes  and  the  insolvency  statutes  of  England  provided  respec- 
tively: 1st.  The  bankrupt  process  was  moved  by  creditors  against 
certain  classes  of  debtors  for  a  distribution  of  the  bankrupt's  pro- 
perty among  all  the  creditors  through  the  ofiicers  of  the  court,  and 
it  provided  for  a  discharge  of  the  debt  as  well  as  the  person  of  the 
bankrupt.  2d.  The  insolvent  laws  authorized  the  debtor,  and  a 
much  largei  class  of  debtors,  including  those  liable  to  proceedings 
in  bankruptcy,  to  move  the  process  for  such  distribution  of  his  pro- 
perty, but  discharged  only  the  person  of  the  debtor  and  did  not 
discharge  the  debt.  The  case  of  JiUeSy  assignee  of  Routlegey  v. 
Montfordy  4  Bam.  and  Aid.  121,  illustrates  the  operation  of  these 
two  systems  upon  one  and  the  same  person  in  England. 

The  bankrupt  law  of  1841  was  the  first  one  passed  by  congress 
which  introduced  the  system  of  an  insolvent  law  in  conjunction 
with  that  of  bankruptcy  as  exercised  in  English  statutes. 

The  constitutionality  of  the  law  of  1841  was  contested  upon  this 

ground.    It  was  claimed  that  the  insolvency  provisions  of  that  law 

were  not  authorized  by  the  constitutional  power  to  pass  laws  upon 
Vol.  V— 78 
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the  subject  of  bankruptcies.  The  cases  of  KannUr  v.  Kohana  and 
Vtsaer^  5  Hill,  317,  and  SackeU  v.  Andross^  same  volume,  in  the 
opmions  of  Mr.  Justice  Cowsn  sustaining  the  law  (Chief  Justice 
NEI.SON  concurring  in  the  decision),  and  of  Mr.  Justice  Bbonson, 
contray  exhibit  the  grounds  of  this  controversy  with  great  fullness 
and  eminent  ability.  The  court  decided  that  the  grant  of  power 
in  the  constitution  was  intended  to  be  as  broad  as  the  subject 
itself,  and  that  it  was  not  limited  to  the  statute  modes  in  which 
that  power  had  been  theretofore  exercised  by  parliament.  They, 
therefore,  sustained  the  voluntary  insolvent  part  of  the  law.  The 
broadest  interpretation  of  the  clause  seems  to  have  prevailed  in 
the  country,  throughout  the  various  circuits,  in  the  opinions  of  the 
circuit  judges,  as  the  supreme  court  had  held  that,  under  that  law, 
questions  could  not  be  taken  to  that  court,  either  upon  certificate 
of  division  of  opinion  or  an  appeal  or  writ  of  error.  Nislaon  v.  Oar- 
Icuidj  I  How.  265.  The  judges  of  that  court  seemed  to  have  con- 
curred in  the  opinion  of  Mr.  Justice  Catbon,  in  a  note  to  the  pre- 
ceding case — JSlein^s  Case.  He  held  that  the  subject  of  bank- 
ruptcies spoken  of  in  the  constitution  was  a  subject  of  extensive 
and  complicated  jurisdiction;  that  ^' it  extends  to  all  cases  where 
the  law  causes  to  be  distributed  the  property  of  the  debtor  among 
his  creditors.  This  is  its  least  limit.  Its  greatest  is  a  discharge  of 
the  debtor  from  his  contracts;  and  all  intermediate  legislation  affect- 
ing substance  and  forms,  but  tending  to  further  the  great  end  of 
the  subject,  distribution  and  discharge,  are  in  the  competency  and 
discretion  of  congress."  He  further  says,  "  I  deem  every  State  law  a 
bankrupt  law,  in  substance  and  fact,  that  causes  to  be  distributed 
by  a  tribunal  the  property  of  a  debtor  among  his  creditors,  and  it 
is  especially  such  if  it  causes  the  debtor  to  be  discharged  from  his 
ooutract  within  the  limits  prescribed  by  the  case  of  Ogden  v.  Saunr 
ders^  Such  a  law  may  be  denominated  an  insolvent  law.  Still  it 
deals  directly  with  the  subject  of  bankruptcies,  and  is  a  bankrupt  law 
in  the  sense  of  the  constitution,  and  if  congress  should  pass  a  similar 
law  it  would  suspend  the  State  law  while  the  act  of  congress  con- 
tinued in  force."  Judge  Stoby,  in  Mc parte  Eamea^  2  Story,  322,  held, 
in  a  case  of  conflict  of  title  under  the  State  insolvent  law  of  Massa- 
chusetts and  the  bankrupt  law  of  '41,  that  the  title  under  the  State 
law  must  give  way  to  the  paramount  title  derived  from  proceed  higi 
in  bankruptcy.  That  State  law,  containing  the  involuntary  as  well 
as  voluntary  provisions,  and  discharging  the  debt  as  well  as  the 


OCTOBER  TERM,  1867.  619 

In  the  Matter  of  Reynolds. 

person,  was  in  every  sense,  though  not  in  name,  a  bankrupt  law,  i\\u\ 
in  the  collision,  occurring  in  carrying  out  the  provisions  of  the 
different  systems,  the  decision  was,  under  the  authority  we  have 
<^onsidered,  inevitable. 

But  the  judge  goes  further  and  declares  that,  as  to  the  proceed- 
ings in  future  cases,  "  both  systems  cannot  be  in  operation  or  apply 
at  the  same  time  to  the  same  persons,  and  where  the  State  and 
national  legislation  upon  the  same  subject  and  the  same  persons 
come  in  jonflict,  the  national  laws  must  prevail  and  suspend  the 
operation  of  State  laws.  This,  so  far  as  I  know,  has  been  the  uni- 
form doctrine  maintained  in  all  the  courts  of  the  United  States. ** 
And  after  citing  the  cases  of  Sturgea  v.  Crovminshidd  and  Ogdeti 
V.  Saunders^  he  says,  in  conclusion,  ^^  the  moment  that  the  bankinipt 
act  does  or  may  operate  upon  the  person  or  case,  that  moment  it 
virtually  supersedes  all  State  legislation.''  In  the  case  of  Griswold 
V.  Jhratty  9  Met.  IG,  the  court  fully  consider  the  question,  "  whether 
the  enactment  of  a  bankrupt  law  does  ipso  facto  suspend  and  abro- 
gate, during  the  continuance  of  such  law,  all  general  insolvent  laws 
of  the  several  States,  so  far  as  they  have  reference  to  future  cases, 
and  are  applicable  to  the  same  persons,  the  same  contracts  and  the 
same  assets  as  are  made  subject  to  proceedings  undl^r  the  bankrupt 
law."  And  they  decide  that  question  in  the  affirmative  as  applicable 
to  the  insolvent  law  of  Massachusetts;  "  considering  {they  say)  our 
State  insolvent  law  to  be  a  system  introduced  for  the  purpose  of 
sequestering  the  effects  of  an  insolvent  debtor  and  of  discharging 
him  from  all  debts  contracted  after  the  passage  of  the  law,  we 
are  satisfied  that  the  two  systems  cannot  stand  together,"  and  that 
the  bankrupt  law  suspends  the  State  law. 

The  coui-ts  of  Maryland  came  to  the  same  conclusion  in  regard  to 
the  insolvent  laws  of  that  State.  In  the  case  of  Larrahee  v.  Talbot^ 
5  Gill,  426,  the  court,  quoting  fully  from  the  opinion  of  Judge 
Stoky  in  Ej^  parte  Eames^  decide  that  the  bankrupt  law  of  '41  "  did 
not  suspend  the  operation  of  the  State  insolvent  laws  until  the  day 
it  went  into  effect." 

So,  in  Louisiana,  the  courts,  speaking  of  their  insolvent  system, 
wherein  a  debtor  makes  his  cesaio  honorum  to  a  judge  for  the  bene- 
fit of  creditors,  and  syndics  are  appointed  to  distribute  the  property, 
say:  "This  power  was  specially  delegated  to  congress  and  only 
reserved  by  the  several  States  in  so  far  and  so  long  as  congress  did 
not  see  fit  to  exercise  it.     The  moment  they  exercised  the  power,  the 
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State  laws  upon  the  subject  became  inoperative  and  were  suspended." 
A  similar  decision  is  reported  in  the  Law  Register  for  October, 
1867,  page  766,  in  Pennsylvania,  by  the  district  court  for  the 
Alleghany  district,  with  the  concurrence  of  the  judges  of  the  com- 
mon pleas  of  that  State,  upon  the  insolvent  laws  of  that  State, 
which  only  discharged  the  debtor  from  imprisonment  and  did  not 
release  the  debt. 

The  court  in  North  Carolina  seems  to  have  taken  a  different  view 
in  the  Ziegenfusa  Case^  2  Ired.  463.  We  have  not  been  able  to 
examine  the  opinion,  nor  have  we  been  referred  to  or  found  any 
other  decision  concuning  with  it. 

Our  State  insolvent  law  authorizes,  upon  the  application  of  the 
debtor,  proceedings  for  the  distribution  of  his  property  only  and 
the  discharge  of  his  person  from  impiisonment.  It  does  not  release 
the  debt.  The  bankrupt  law  of  1867  does  all  this  upon  such  appli- 
cation, and  also  releases  the  debt. 

Assuming  the  constitutionality  of  the  bankrupt  law  in  other 
respects,  which  has  neither  been  discussed  nor  denied  before  us,  we 
must  hold  that,  under  the  decisions  and  concurring  practice  to 
which  we  have  referred,  these  provisions  of  the  bankrupt  law 
authorizing  a  debtor  to  apply  for  and  obtain  a  discharge  of  his 
debts,  and  providing  for  a  distribution  of  all  his  property  among  aU 
his  creditors,  are  within  the  legislative  power  of  congress  under 
this  grant  in  the  constitution;  the  system,  differing  in  this  depart- 
ment only  from  our  insolvent  law  in  extending  the  release,  but  not 
at  all  in  the  provisions  for  taking  possession,  through  officers 
appointed  by  the  court,  of  the  entire  property  of  the  insolvent  and 
distributing  it  among  all  his  creditors,  covers  all  the  proWsions  of 
our  insolvent  law.  It  legislates  for  all  of  them,  and  for  more  in  it» 
voluntary  department,  and  adds  thereto  the  involuntary  department 
of  the  law  enabling  creditors  to  move  for  all  these  processes  against 
the  debtor  in  their  own  behalf.  We  must,  therefore,  find  that  con- 
grcRS  has,  within  its  constitutional  powers,  legislated  upon  the 
entire  subject  of  our  insolvent  laws.  And  such  legislation,  it  has 
long  been  settled,  when  exercised,  suspends  the  State  legislation 
upon  the  same  subject.     We  must,  therefore,  grant  the  motion. 

We  may  remark  that  this  decision  does  not  cover  the  law  of  the 
S^ate  for  the  discharge  of  poor  debtors  from  imprisonment.  Such 
laws  iu  this  State  were  adjudged  constitutional  in  the  case  of  Mdaon 
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V.  Sallj  12  Wheat.  370,  by  the  supreme  court,  after  the  decisions 
in  Sturgia  v.  Crowninshidd  and  Ogden  v.  Saunders  had  been  ren- 
dered. 


TnjJKonAST,  Administrator,  v.  Whsaton,  Execator. 

isitLsas.) 

QifL    Savings  bank  book. 

The  deliyerj  of  a  sayings  bank  pass-book  containing  the  entries  by  the  offlcers 
of  the  bank  of  the  moneys  de])osited  by  a  deceased  wife,  with  a  parol  gift 
of  the  same  by  surviving  husband  when  in  extremis^  is  a  valid  donatio  causa 
mortis  of  the  money  deposited  in  the  bank. 

This  was  a  bill  brought  by  the  administrator  of  Sarah  Crocker, 
setting  forth  that  one  of  her  sisters  claimed  certain  money 
deposited  in  a  savings  bank  as  a  donatio  causa  mortis  to  them. 
That  the  other  next  of  kin,  and  the  administrator  of  the  husband, 
slso  claimed  the  money,  and  asking  the  instruction  of  the  court. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

James  TVlinghastj  for  claimants. 
John  P.  Knotoles^  for  Wheaton. 

DuBFEE,  J.  The  bill  is  brought  to  determine  who  is  entitled  to 
a  sum  of  money  on  deposit  in  the  Providence  Institution  for 
Savings,  in  the  name  of  Sarah  Crocker,  who  died  August  5,  1865, 
leaving  a  husband,  who  died  August  20,  1865,  without  having 
taken  out  letters  of  administration  on  her  estate.  The  money  is 
claimed  by  the  brother  and  sisters  of  Sarah  Crocker,  as  her  next 
of  kin,  by  James  Wheaton,  as  executor  of  the  last  will  of  John 
Crocker,  and  also  by  Abby  Ashton  and  Jane  K.  Carpenter,  two  of 
the  sisters  of  Sarah  Crocker,  by  virtue  of  an  alleged  gift  mortis 
cafisa  from  Sarah  Crocker,  or  from  John  Crocker  after  her  decease, 
and  agreeably  to  her  request.  The  last  named  is  the  claim  which 
has  been  mainly  contested,  it  being  virtually  conceded  that,  as 
between  the  next  of  kin  of  Sarah  Crocker,  claiming  as  such,  and 
ti\e  executor  of  John  Crocker,  the  executor  has  the  better  right. 

Sarah  Crocker,  at  her  decease,  held,  as  evidence  of  the  amount 
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dne  her  from  the  bank,  a  book  in  which  her  account  with  the  bank 
was  stated  by  its  officers;  and  it  is  claimed  that  the  gift  was  made 
by  a  delivery  of  this  book,  with  words  of  gift,  to  Abby  Ashton^ 
by  John  Crocker,  into  whose  hands  the  book  had  come,  after  hi» 
wife's  decease,  accompanied  by  a  letter  from  her  requesting  him  U> 
divide  it  eqnally  between  Abby  and  Jane  after  he  had  done  with  it 

In  proof  of  this  allegation,  William  T.  Lather  was  called  as  a 
witness,  and  testified  that  he  was  with  John  Crocker  daring  his  last 
illness,  and  took  care  of  him;  that  said  Crocker  was  sick  a  week  or 
ten  days  after  his  wife's  decease;  that  a  day  or  two  before  he  died 
he  saw  him  give  to  Mrs.  Ashton  a  book  similar  to  the  bank  book 
which  was  exhibited  to  the  witness  (being  the  book  formerly 
belonging  to  Mrs.  Crocker),  and  heard  him  tell  her  to  take  it,  keep 
it  and  take  care  of  it;  it  was  hers.  The  witness  could  only  say  the 
book  given  was  like  the  book  exhibited  to  him;  not  that  it  was  the 
same.  Li  regard  to  the  note  alleged  to  have  been  written  by  Mrs. 
Crocker,  the  witness  only  knew  there  was  a  note  found  in  her 
drawer  after  she  died,  and  that  it  was  ^ven  to  Mr.  Crocker.  The 
next  morning  he  asked  Mr.  Crocker  if  he  had  read  it.  Crocker 
said  he  had;  it  was  sacred;  that  anything  Sally  said  should  be 
done — meaning  his  wife.  The  witness  also  testified  that  Mr. 
Crocker  had  considerable  gold  and  silver  in  the  house,  which  he 
wanted  Mr.  Wheaton  to  dispose  of ;  that  Wheaton  took  the  gold, 
and  took  a  bank  book  with  him;  that  Wheaton  returned  and  again 
went  away;  and  that  it  was  two  or  three  hours  subsequently  that 
Mr.  Crocker  gave  the  bank  book  to  Mrs.  Ashton.  Wheaton  testi- 
fied as  to  the  alleged  letter  to  Mr.  Crocker  which  was  shown  him, 
that  there  was  a  letter  from  Mrs  Crocker  of  a  similar  import,  but 
he  thought  not  the  same  as  the  one  shown  him,  though  he  was  not 
sure;  and  as  to  the  bank  book,  that  Mr.  Crocker  handed  it  to  him, 
and  that  at  his  request  he  carried  it  to  the  bank  to  have  it  trans- 
ferred to  Mrs.  Ashton  and  Mrs.  Carpenter;  that  the  bank  declined 
to  make  the  transfer,  and  he  probably  returned  the  book  to  Mr. 
Crocker,  the  witness  being  old  and  his  recollection  indistinct. 

Such  is  the  substance  of  the  testimony,  and,  being  uncontra* 
dieted,  we  think  it  proves  that  the  book  delivered  to  Mrs.  Ashton 
is  the  book  which  belonged  formerly  to  JSIrs.  Crocker,  and  that  it 
was  given  by  Crocker  in  contemplation  of  death,  and  for  the  pup» 
poHC  of  transferring  to  the  donee  the  money  in  bank  of  which  it  is 
the  evidence.     Such  being  our  conclusion,  the  question  b  whether 
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under  the  law  relating  to  gifts  mortis  cauaa^  the  gift,  by  simple 
delivery  of  a  bank  book,  which  in  itself  is  nothing  more  than  tlie 
non-negotiable  evidence  or  certificate  of  the  deposit  and  its  inertia 
ment,  can  operate  as  a  gift  of  the  deposit  and  its  increment. 

It  has  been  nniformly  held  that  bank  notes,  notes  payable  to 
bearer,  and  other  securities  and  evidence  of  indebtment,  which  are 
transferable  by  mere  delivery,  may  pass  as  gifts  mortis  causa;  but 
in  Miller  v.  MiUer^  3  P.  Wms.  356,  it  was  decided  that  a  note  of 
hand,  not  payable  to  bearer,  and  being  a  mere  chose  in  action  to  be 
sued  in  the  name  of  the  executor,  was  not  the  subject  of  a  donatio 
causa  mortis.  In  Ward  v.  Turner^  2  Yes.,  Sen.,  431,  it  was  held  by 
Lord  Habdwickb  that  a  gift  of  receipts  for  South  Sea  annuities  was 
not  a  good  donatio  causa  mortis^  principally  because  the  property 
did  not  pass  by  a  delivery  of  the  receipts,  but  a  transfer  was  neces- 
sary, which  was  not  made.  The  doctrine  of  these  decisions  has 
been  recognized  and  approved  in  other  English  and  in  some  American 
cases.  Ta;te  v.  Hilbert^  2  Yes.,  Jr.,  110;  PenningUmy.  Gittings^  2 
Gill  &  J.  208;  Bradley  v.  JETunt^  5  Gill  A  J.b^\  Overton-^,  Sawyer^ 
7  Jones'  Law  (N.  C.),  6.  But  in  the  more  recent  English  decisions, 
the  strictness  of  the  ancient  rule  has  been  much  relaxed,  and  it  is 
stated  by  Mr.  Redfield,  who  seems  to  have  had  access  to  all  the 
later  cases,  that  it  is  now  fully  settled  in  the  English  courts  that 
not  only  are  all  securities  which  pass  by  delivery  or  by  indorse- 
ment, when  indorsed  in  blank,  the  subjects  for  a  valid  gift  mortis 
catisOy  but  that  ^'  even  promissory  notes  and  bills  not  negotiated  so 
as  to  pass  by  delivery,  and  also  promissory  notes  not  negotiable, 
bonds,  mortgages,  policies  of  insurance,  and  all  other  evidences  of 
indebtedness  which  may  be  regarded  as  representing  the  debt,  may, 
by  a  parol  gift,  and  the  delivery  of  the  paper  by  which  the  debt  is 
evinced,  either  with  or  without  written  assignment  or  indorsement, 
constitute  a  good  gift  mortis  causal'*  2  Redfield  on  Wills,  pp.  312, 
313,  and  cases  there  cited.  The  rule  thus  educed  from  the  English 
authorities  has  been  repeatedly  recognized  and  applied  by  the 
American  courts.  Brown  v.  Brovm^  18  Conn.  410;  Waring  v. 
I'Jdmonds,  11  Md.  424;  Parish  v.  Stone^  14  Pick.  198;  Turpin  v. 
Thompson^  2  Met.  (Ky.)  420;  Zee  v.  Boak^  11  Gratt.  (Ya.)  182; 
Caldwell  v.  Ben/raw^  33  Yt.  213;  and  see  Westerlo  v.  Be  Witt^  35 
Barb.  215.  It  is  true  we  find  no  case  which  is  the  exact  parallel  of 
the  case  before  us,  but  the  principle  declared  in  the  cases  to  which 
we  have  referred  is  broad  enough  to  include  the  case  before  us;  and 
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therefore,  whatever,  as  a  matter  of  wise  polioy,  we  may  think  of 
the  expediency  of  holding  a  savings  bank  book  to  be  the  sabject  of  a 
gift  mortis  causa^  we  do  not  see  how,  as  a  matter  of  law,  we  can 
hold  otherwise.  We  think  the  gift  a  valid  gift,  and  that  the  donor 
is  entitled  to  have  it  perfected,  if  need  be,  by  the  legal  representa- 
tives of  Mr.  or  Mrs.  Crocker. 

The  answer  of  Mrs.  Asbton  and  Mrs.  Carpenter  setA  up  a  claim 
to  the  deposit  and  its  increment  by  virtue  of  a  gift  mortis  causa  to 
them  jointly.  The  evidence  shows  a  gift  to  Mrs.  Ashton  alone. 
There  must,  therefore,  be  some  amendment  of  the  allegation  to  cor- 
respond with  the  evidence;  or  the  decree,  if  entered  in  favor  of  both 
the  sisters,  must  be  entered  by  consent. 


Aldrich  v.  Dbubt. 


(8B.L661) 

BaUroad  company — right  to  soU  in  comtrueting  road. 

A  railroad  company,  or  any  contractor  employed  by  them  to  bond  a  ranroad, 
may  use  any  material  removed  by  them  in  grading  the  road,  either  in  the 
adjacent,  or,  it  seems,  in  other  localities,  bat  they  have  no  right  to  sell  such 
material  to  third  parties. 

Assmrpsrr  for  price  of  stone  excavated  in  building  a  railroad  on 
land  of  plaintiff  and  sold  by  defendant.  This  cause  was  tried  by 
the  court  without  the  intervention  of  a  jury,  upon  evidence  and 
argument  of  counsel,  though  without  briefs. 

Edwin  Aldrich^  for  plaintiff 

Thurston^  Ripley  Jk  Co.^  for  defendant. 

DuR?EB,  J.  This  action  was  principally  brought  for  moneys 
<^ceived  by  the  defendant  in  payment  for  certain  stone  which  the 
plaintiff  claims  to  have  been  his  property.  It  appears  from  the  testi- 
mony that  the  plaintiff  was  the  owner  of  a  tract  of  land  over  which 
a  railroad  had  been  located,  and  that  the  defendant  had  contracted 
to  construct  a  section  of  the  road.  While  the  defendant,  in  pursu- 
ance of  his  contract,  was  excavating  the  plaintiff's  land,  he  strucir 
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a  ledj^e  of  rock  or  stone,  which  it  was  necessary  for  him  to  remove 
in  order  to  prepare  the  road  bed.  The  defendant  testifies  that  he 
asked  leave  of  the  plaintiff  to  deposit  the  stone  on  the  plirliitifiT's 
land,  and  was  refused;  and  that  it  was  o^ly  after  such  refusal  that 
he  sold  the  stone,  with  the  assent  of  the  railroad  company,  and 
under  an  agreement  with  them  to  supply  an  equivalent  for  the  use 
of  the  road  in  earth.  He  also  testifies  that  he  quarried  and  sold 
only  so  much  of  the  stone  as  was  necessary  to  make  the  cut  for  the 
road  bed.  The  plaintiff  in  his  testimony  denies  that  he  refused  the 
defendant  permission  to  deposit  the  stone  on  his  land,  or  that  it  was 
asked  of  him  before  the  stone  was  sold;  and  he  now  claims  the 
proceeds  of  the  sale.  The  case  was  tried  by  the  court  on  the  law 
and  facts — ^the  jury  trial  being  waived. 

In  this  case  it  is  not  claimed  that  the  railroad  company  had 
acquired  any  right  or  interest  in  the  land  within  their  location, 
beyond  what  such  companies  usually  acquire,  which  is  a  right  or 
interest  limited  to  the  purposes  of  the  road.  R.  S.,  ch.  1^0,  §  17; 
Redfield  on  Railw.,  2d  ed.,  §  69.  This,  however,  entitles  them  to 
use  as  much  of  the  e«arth,  gravel  and  stone  within  their  location  as 
they  may  need  for  the  construction  and  maintenance  of  the  road, 
and,  as  it  would  seem,  to  carry  the  same  from  one  point  to  another 
of  the  road  as  those  uses  may  require.  Henry  v.  ThA  Dubuque 
arhd  Pac  K  i?.,  2  Clarke  (Iowa),  288;  CJiapin  v.  The  SuUivan  R, 
K  Co.^  39  N.  H.  664. 

The  property  which  they  have  in  the  land  within  their  location 
has  been  likened  to  that  which  the  public  has  in  a  highway;  but, 
owing  to  the  peculiar  purposes  to  which  it  is  subservient,  it  is  and 
must  be  in  practical  effect  much  more  absolute  and  exclusive. 
JBdgan  v.  B,  cfc  -3f.  Railway^  2  Gray,  574;  Conn,  &  Pass.  River  R. 
R.  V.  BbUon^  32  Vt.  44;  Redfield  ouRailw.,  2d  ed.,  §  69.  But, 
nevertheless,  it  does  not  extend  beyond  the  exigencies  of  the  road, 
and,  therefore,  while  it  entitles  the  company  to  use  the  earth,  gravel 
and  stone  within  their  location  for  all  railway  purposes,  it  does 
not  entitle  them  to  sell  any  such  material.  To  allow  them  to  sell 
would  be  to  allow  an  abuse  of  their  privilege  to  take  land  by  com- 
pulsory process;  for  the  privilege  is  accorded  on  the  ground  that 
the  land  is  taken  for  a  public  use,  a  railroad  being  deemed  such, 
and  not  to  sell  again  either  wholly  or  in  part.  It  is  urged  In  justi- 
fication of  the  defendant,  that  it  was  necessary,  in  bringing  the  road 
to  grade,  to  make  the  cut  and  remove  the  stone.     This  may  be,  but, 
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in  order  to  do  thisy  it  was  not  neoeseary  for  him  to  sell  the  stone;  and 
when  he  did  sell  the  stone,  under  the  sanction  of  the  company,  he 
did  that  which  neither  he  nor  the  company  had  the  right  to  do. 
Except  for  the  purposes,  of  the  road,  the  stone  belonged  to  the 
plaintiff;  and,  therefore,  when,  with  the  assent  of  the  company,  the 
defendant  sold  it,  he  sold  the  property  of  the  plaintiff.  Accord- 
uigly,  we  think  the  plaintiff,  waiving  the  tort,  may  recover  the  pro- 
ceeds of  the  sale  in  this  action. 
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Whjbon,  plaiDtifF  in  error,  y.  Fobdbb  et  aL 

(»Obio8t89.) 

FromiMffry  fwte,    Seterdble  eontideraiiaiu.    Bat^fleaUan. 

AAer  the  dissolution  of  a  partnership,  A.,  one  of  the  partners,  without  r  jUio- 
rity,  gave  a  new  note  in  the  name  of  the  firm,  in  renewal  of  an  old  si^  per 
ctMU  partnership  note,  and,  witliout  Intent  to  defraud,  made  it  to  bear  tu*  per 
cent  interest,  and  included  in  it  an  individuai  liability  of  B.,  another  pat  ^er. 
D.,  another  partner,  subsequently  promised  to  pay  the  new  note,  suppoioiig  it 
to  be  a  simple  renewal  of  the  old  note. 

In  an  action  on  the  new  note,  held,  that,  as  the  considerations  were  serciiible^ 
D.  was  liable  for  the  amount  of  the  old  note  with  interest  at  six  per  cua. 

Action  on  a  promissory  note  by  John  and  George  Forder  agu  Jia^ 
John  S.  Wilson,  Isaac  Wilson  and  A.  Williamson,  formerly  pan- 
ners,  under  the  firm  name  of  Wilson,  Williamson  &  Co. 

The  note  is  as  follows : 

« 

**  Due  John  and  Oeorge  Forder,  or  order,  five  hundred  and  eighty  a«illari, 
for  value  received,  as  witness  my  hand  and  seal,  with  interest  at  ten  per  ceDt 
from  date.    March  15,  1856. 

**  $580.  Wilson,  Williaiisoit  A  Co." 

Defendant  John  S.  Wilson  alone  defended.  It  appeared  that 
the  defendants  were  partners  in  1849,  1850  and  1851;  tLat  in  1851 
they  dissolved  partnership,  and  that  the  note  in  suit  was  ^-iven 
by  Isaac  Wilson,  without  authority  from  defendant  John  8.,  in 
renewal  of  some  old  partnership  notes;  that,  without  any  intention 
to  defraud,  the  new  note  was  made  to  include  an  individual  not^ 
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of  forty  dollars,  of  A.  WiUiamson;  that  the  old  notes,  which  formed 
part  of  the  new  note,  only  bore  sit  per  cent  interest;  that  the 
defendant,  John  S.  Wilson,  promised  to  pay  the  new  note,  but  at 
the  time  he  so  promised  he  did  not  see  it,  and  did  not  know  its 
amoant,  its  rate  of  interest,  or  that  it  included  said  forty  dollam 
of  A.  Williamson,  but  supposed  it  was  simply  a  renewal  of  old 
notes  of  the  firm,  at  six  per  cent  interest. 

Judgment  for  plaintiff  for  the  amount  of  the  firm  notes,  with 
six  per  cent  interest.  Defendant,  John  S.  Wilson,  took  a  writ 
of  error. 

jF!  6r.  liewtSy  for  plaintiff  in  error,  cited  Palmer  v.  Dodge^  4  Ohio 
St.  21;  Owing  v.  BuU^  9  Pet.  629;  l  Parsons  on  Con,  47;  Story  on 
Con.  143,  §  164;  4  N.  Y.  Digest,  766,  and  authorities  there  cited. 

S.  Wi    GilsoUy  for  defendant  in  error,   cited  23  Penn.   340;    1 

Swanston,  338;  Johnson  v.  Johnson^  3  B.  &  P.  162;  Mayfidd  v. 

Wadsbyy  id.  159;   Robinson  v.    Greene^   3  Meto.  159;   Parish  v. 

Stone^  14  Pick.;  Sterrett  v.  Creed^  2  Ohio,  348, 844;  JSurt  y.  Dodge^ 

13  id.  131. 

White,  J.  After  the  dissolution  of  the  firm  neither  partner  was 
authorized  to  renew  the  firm  notes.  There  was  no  express  authority, 
and  the  law  does  not  imply  it.     Palmer  v.  Dodge^  4.  Ohio  St  2 1 . 

The  question  in  the  case  is,  whether  the  act  of  Isaac  Wilson,  one 
of  the  firm,  in  giving  the  no^e  in  suit,  was  so  ratified  as  to  bind  the 
defendant  for  the  amount  of  the  firm  notes  surrendered  on  the 
renewal,  with  simple  interest  from  that  time. 

In  answering  this  question  it  is  necessary,  in  the  first  place,  to 
determine  whether  the  note  must  be  treated  as  an  entirety,  or 
whether  it  may  not  be  apportioned  according  to  the  considerations 
for  which  it  was  given. 

In  Parish  v.  Stone^  14  Pick.  R.  198,  it  was  decided  that  *'  where 
a  promissory  note  is  given  upon  two  distinct  and  independent  con* 
siderations,  and  one  is  a  consideration  which  the  law  deems  valid 
and  sufiScient  to  support  a  contract,  and  the  other  not,  the  note 
will  be  apportioned  between  the  original  parties,  or  such  as  liave 
the  same  relative  rights,  and  the  holder  will  recover  to  the  extent 
of  the  valid  consideration,  and  no  further.^*  It  was  safd  tliat  ^*  the 
holder,  in  such  case,  recovers  on  the  note,  and  not  on  the  original 
consideratirt-" 
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In  I>artoeU*y.  WiUianu^  2  Stark.  R.  145,  the  action  was  brought 
by  the  drawer  of  a  bill  for  £1 9  58.  payable  to  his  own  order,  against 
the  acceptor.  It  appeared  that  the  bill  was  accepted  for  value  ah 
to  £10,  and  a8  an  accommodation  to  the  plaintiff  as  to  the  residue. 
Ijord  EiXENBOROUGii  held  "that  although  with  respect  to  third  per- 
sons the  amount  of  the  bill  might  be  £19  5^.,  yet  as  between  thebe 
parties  it  was  an  acceptance  of  £10  only."  The  same  principle  was 
recognized  by  this  court  in  Dott/  et  al.  v.  The  Knox  County  Bank^ 
1(5  Ohio  St.  123.  See,  also.  By les  on  Bills,  s.  p.  98;  1  Para  on 
Notes  and  Bills,  211. 

The  considerations  entering  into  the  note  now  in  question  are 
separate  and  distinct,  and  we  see  no  good  reason  why  the  note  may 
not  be  regarded  as  divisible  and  held  valid  to  the  extent  that  the 
firm  debts  constituted  the  consideration,  and  invalid  as  to  the  resi- 
due. 

If  the  note  had  been  signed  by  the  defendant  personally  upon 
the  nnderotanding  that  it  erabi-aced  only  the  firm  debts,  he  would 
have  been  liable  to  the  extent  of  such  indebtedness.  So,  also,  it 
Isaac  Wilson,  the  acting  partner  who  gave  the  note,  had  been  pre> 
viously  authorized  by  the  defendant  to  renew  the  notes  of  the  firm,, 
and* in  executing  the  authority  had,  by  mistake,  given  the  note  for 
too  much,  the  invalidity  would  only  have  gone  to  the  excess.  In 
either  case  the  note,  in  legal  effect,  would  be  only  pro  tanto  the 
note  of  the  defendant. 

In  this  case  there  was  no  claim  that  the  creditor,  or  the  acting 
partner  in  making  the  note,  intended  any  fraud.  The  evidence 
tended  only  to  show  that  the  note  in  question  was  given  without  the 
knowledge  or  authority  of  the  defendant;  that  it  included  an  indi- 
vidual note  of  a  member  of  the  firm  other  than  the  one  giving  the 
note,  and  that  the  firm  notes  bore  only  six  per  cent  interest. 

It  is  a  maxim  of  the  law  that  the  subsequent  ratification  of  an  act 
has  a  retrospective  effect,  and  is  equivalent  to  a  prior  command.  It 
is  true  that  in  order  to  bind  the  principal  he  must  ratify  with  a  full 
knowledge  of  the  material  facts  affecting  his  i-ights.  But  if  the 
note  can  be  apportioned,  and  is  only  enforceable  to  the  extent  of 
the  firm  indebtedness,  the  defendant  had  full  knowledge,  at  the 
time  of  making  the  promise,  of  the  facts  affecting  his  liability. 

At  the  time  the  note  in  question  was  given,  the  firm  notes  were 
surrendered  by  the  plaintiffs.  The  defendant  received  the  benefit 
resultiiij;  to  the  firm  from  the  surrender  of  the  old  notes;  and,  from 
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aaght  that  appears,  took  no  steps  to  pay  them  as  he  ought  to  have 
done,  if  they  were  regarded  by  him  as  ontstanding  liabilities  of  the 
finxL 

On  the  question  of  ratification,  the  conduct  of  the  defendant 
ought  to  be  liberally  construed  in  favor  of  the  agent.  Story  on 
Agency,  §  253. 

Under  the  circumstances,  and  in  the  absence  of  any  intent  to 
defraud,  we  think  effect  ought  to  be  given  to  the  promise  of  the 
defendant  as  a  ratification  to  the  extent  that  he  intended  when  he 
made  the  promise.  ^  This  is  but  justice  to  the  creditor,  and  does  no 
injustice  to  the  defendant. 

Brinkkrhoff,  C.  J.,  and  Soorr,  Wblch  and  Day,  J  J.,  concurred. 

Judffment  affirmed. 


KuoNS,  HxQOBB  &i  Co.,  plaintiffs  in  error,  ▼.  Katzbnbkbgbb  A  Oo^ 

(90  Ohio.  St.,  110.) 

Chattel  mortgoffe — pouestion  with  power  to  mQ. 

A  mortgage  of  goods  containiDg  a  provision  allowing  the  mortgagor  to  retain 
poflseflsion  of  tliem,  aad  to  sell  them  *'  in  the  usual  retail  way/'  bat  requiring 
him  to  ^'  pay  over  the  money  received  therefor  to  the  mortgagee  as  the  goods 
are  sold/'  is,  upon  its  face,  a  valid  mortgag&  Brinkbrhofp,  Ch.  J.  and 
Welch,  J.,  dissented. 

AcnoN  by  Katzenberger  &  Co.  against  Kleine,  Hegger  &  Co.  to 
recover  possession  of  specific  personal  property.  The  defendants 
had  attached  the  property  in  proceedings  against  one  Jacob  Kern ; 
plaintiffs  claim  the  goods  under  a  prior  mortgage  from  Kern.  The 
mortgage  contained  the  following  provision,  which  defendants  con- 
tend renders  it  invalid  on  its  face:  "The  said  Jacob  Kern  to 
retain  possession  of  said  goods  and  chattels,  but  on  default  of  pay- 
ment, or  any  attempt  of  said  Jacob  Kern  to  sell  said  goods  or 
chattels  (except  in  the  usual  retail  way,  and  that  he  will  then  pay 
over  the  money  received  therefor  to  the  mortgagees,  as  the  goods 
are  sold),  or  remove  them  from  the  county,  or  from  their  present 
location,  or  upon  any  seizure  of  them  by  any  process  of  law,  or 
upon  any  failure  to  comply  with  the  provisions  contained  in  the 
ttccond  covenant  of  this  mortgage,  then  the  said  L.  Katzenberger 
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and  Moset  Bing,  partners,  as  L.  Katzenberger  A  Go.,  may  take 
them  into  their  possession.'*  The  case  was  submitted  to  the 
court  under  the  agreement  that  the  issue  should  depend  solely 
upon  the  question  of  the  validity  or  invalidity  of  the  mortgage 
by  reason  of  this  provision;  and  that  if  the  court  found  the 
mortgage  to  be  a  valid  one,  judgment  should  be  entered  for  plain- 
tiffs for  the  possession  of  the  goods.  The  finding  was  in  favor  of 
plaintiffs,  and  judgment  was  entered  accordingly.  Defendants  took 
a  writ  of  error. 

JS^fy  Jb  Warden^  for  plaintifib  in  error,  cited  Gottina  v.  Myera^  16 
Ohio,  647 ;  JF^Mman  v.  Jtamam^  5  Ohio  St.  1 ;  Marman  v«  Abbe^f^ 
7  id.  218. 

Lang  Jb  Kramer^  for  defendants  in  error,  cited  MaUady  v. 
Chandler,  8  Fairf.  282;  Ibrbea  v.  Parker,  16  Pick.  462;  Welch  v. 
WhUmare,  25  Me.  86 ;  Ihrguaon  v.  Thomas,  26  id.  490;  Ford  et  al. 
v.  WiUiams,  24  N.  Y.  859;  Miller  v.  Zocktoood,  82  id.  298;  Gray 
y.  BidwM^  7  Mich.  519;  Hitchcock  v.  St.  John,  1  Hoff,  ch.  521; 
Nichohon  v.  Leavitt,  4  Sandf.  252;  ShaUuck  v.  Freeman,  1  Met.  10, 
14;  Browning  v.  Hunt,  6  Barb.  95. 

Scott,  J.  The  only  question  in  this  case  is,  whether  the  posses*- 
flion  and  power  of  disposition  reserved  to  the  mortgagor  by  the 
terms  of  the  mortgage  necessarily  render  it  fraudulent  and  void  as 
against  .his  other  creditors. 

On  behalf  of  plaintiffs  in  error,  it  is  claimed  that  the  cases  of 
GoUina  and  McElroy  v.  Myers,  16  Ohio,  547;  Freeman  v.  Bavfson, 
5  Ohio  St.  1,  and  Harman  v.  Abbey,  7  Ohio  St.  218,  have  settled 
the  answer  to  this  question  in  the  affirmative. 

We  fully  recognize  the  authority  of  those  cases,  and  are  not 
disposed  to  question  the  soundness  of  the  principle  which  they 
establish.  But  in  ascertaining  the  principle  upon  which  they  rest,  we 
must  keep  in  view  the  state  of  facts  to  which  it  is  applied  in  those 
cases,  and  limit  the  generality  of  the  language  accordingly.  In  eac^i 
of  those  cases  the  terms  of  the  mortgage  were  such  as  to  reserve  to 
the  mortgagor  the  right  to  sell  the  mortgaged  property  on  his  own 
account.  In  the  first  case,  the  mortgagor  retained  possession  of  the 
stock  of  goods  mortgaged,  ^^  for  the  ordinary  purposes  of  barter  and 
sale,^  with  the  full  right  to  use  the  proceeds  of  sale:?,  for  any  pur- 
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pose  whatever,  at  his  own  diBcretion,  until  condition  brokeh.  So  id 
the  second  case,  where  goods,  valued  at  $15,000,  were  mortgaged  to 
secure  a  debt  of  $519,  and  the  mortgagor  '^  was  permitted  to  remain 
in  possession,  and,  with  the  assent  of  the  mortgagee,  to  go  on  and 
s^!l  the  mortgaged  property,  and  iieal  with  it  as  his  oton^  after  the 
mortgage  was  executed,^'  the  court  held  the  mortgage  void,  because 
^^  all  the  beneficial  uses  of  the  property,  the  power  to  use' and  dis- 
pose of  it  for  his  owti  benefit,^*  were  retained  by  the  mortgagor. 
And  it  was  8ai<l  there,  as  in  the  former  case  of  Collins  v.  MyerSy 
that  as  the  mortgagor  '^  might  dispose  of  the  property  to  a  creditor 
at  will,  to  satisfy  a  debt,  we  see  no  reason  why  a  creditor  might  not 
seize  it  against  his  will,  for  the  same  object.^  In  the  case  of  2Zar* 
man  v.  Abbey ^  as  well  as  in  that  of  Collins  v.  Myers^  it  wits  attempted 
to  mortgage  "  a  floating  stock  of  goods,"  the  mortgagor  being  per- 
mitted in  each  case  to  sell  on  his  own  account  and  to  replenish  the 
stock,  with  an  agreement  that  the  mortgage  lien  should  attach  to 
and  cover  all  subsequent  additions  to  the  stock.  This  was  held  to 
be  inconsistent  with  the  idea  of  '*  a  certain  security  upon  speci/io 
property."  In  this  last  case  of  Harman  v.  Abbey ^  the  mortgagor 
was  allowed,  by  the  terms  of  the  mortgage,  to  continue  selling  the 
goods  at  retail,  and  the  only  restriction  upon  his  }K>wer  to  dispose 
of  the  proceeds  at  his  pleasure  was,  that  he  was  *'  not  to  withdraw 
any  portion  thereof  from  the  business,  beyond  the  amount  of  neces- 
sary expenses."  This  arrangement  evidently  contemplated  that 
creditors  who  had  become  or  might  become  such  in  the  course  of 
*'  the  business  "  might  be  paid  from  the  proceeds  of  sales,  at  the 
pleasure  of  the  mortgagor. 

When  it  is  said,  therefore,  in  those  cases,  that  a  mortgage  of  per- 
sonal property,  with  possession  and  a  power  of  disposition  reserved 
to  the  mortgagor,  is  fraudulent  and  void  as  against  his  other  creditors^ 
we  are  to  understand  this  as  referring  to  a  power  of  disposition  ^or 
t/ie  mortgagor's  oion  benefit.  It  is  only  where  the  power  of  sale  is 
such  as  to  leave  in  the  mortgagor  a  dominion  over  the  property, 
inconsistent  with  the  alleged  lien  of  the  mortgage,  that  the  latter 
has  been  held  per  se  fraudulent  and  void.  In  none  of  theee  oases 
was  it  necessary  to  go  further;  and  this  is  the  extent  of  the  authori- 
ties cited  in  their  support. 

But  in  the  present  case  no  power  of  disposition  for  his  own  benefit 
was  left  ill  the  mortgagor.  So  far  from  permitting  hini)  ta  ftTfthaae- 
the  rights  incident  to  absolute  ownership,  the  terms  of  the  mort- 
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gage  allow  him  to  sell  the  propeity  only  in  the  tiaual  retail toaf/j  and 
reqairc  him  to  "/?ay  over  the  money  received  therefor  to  the  mart* 
qagees  as  the  goods  are  sold.^^  The  fact  that  the  goods  may  be  thus 
sold  for  the  sole  benefit  of  the  mortgagees,  and  the  proceeds  applied 
in  discharge  of  the  mortgage  debt,  is  entirely  consistent  with  the 
idea  of  a  lien  upon  the  goods  for  the  security  of  the  mortgagees. 
And  the  fact  that  the  proceeds  cannot  be  applied  otherwise,  at  the 
pleasure  of  the  mortgagor,  is  inconsistent  with  the  idea  of  his  abso- 
lute ownership. 

That  the  mortgagor  should  thus  act  as  the  agent  of  the  mortga- 
gees in  selling  the  goods  for  their  benefit,  is  not  necessarily  in  fraud 
of  the  rights  of  other  creditors,  and,  if  the  transaction  is  bonafidt, 
it  is  difficult  to  see  why  it  should  not  be  upheld.  Such  an  arrange- 
ment raises  only  a  question  of  good  faith,  to  be  determined  by  the 
jury  in  the  light  of  all  the  evidence,  and  is  not  per  se  fraudulent. 
Ford  V.  Williams,  24  N.  Y.  359;  Miller  v.  Lockwood,  32  id.  293;  1 

l*ar.  on  Con.  671. 

* 

A  majority  of  the  court  think  the  judgment  below  most  be 
nilirmed. 

M^iiiTB  and  Day,  J  J.,  concurred. 

13uiXKBRHOFF,  C.  J.,  and  Welch,  J.,  dissented. 


Msasa's  Administator,  plaintiff  in  error,  v.  Holbbook  jlsh  Rosb- 

VBLT,  Receivers. 

(  80  OIUo  St.  187.  ) 

Beceher  of  railroad  —  UabiUty  for  ir\}ury  to  employee. 

A  receiver  operating  a  railroad  is  answerable  in  his  official  capacity  for  an  injury 
to  a  servant  employed  on  the  railroad  by  reason  of  the  negligence  of  the 
receiver,  or  the  negligence  of  his  agents  in  a  position  superior  to  that  of  tlie 
servant ;  and  in  determining  the  receiver's  liability  and  the  servant's  right  to 
ifcover,  the  same  rules  are  to  be  observed  as  would  be  applicable  were  the 
company  exercising  the  same  powers  of  operating  the  road. 

AcnoN  to  recover  damages  for  negligently  and  wrongfully  causr 
ing  the  death  of  plaintiff's  de^dent,  Martin  Meara,  a  railroad 
employee. 

Vou  v.— 80 
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The  action  was  originally  commenced  against  Holbrook  and 
Rosevelt  as  receivers  of  the  Columbus,  Piqua  and  Indiana  Kailroad 
Company,  who  were  operating  the  road  at  the  time  dcce<lent  was 
killed.  Subsequently,  the  railroad  company  was  made  a  paily 
defendant.  The  questions  considered  in  the  opinion  ariMC  on 
demurrers  to  the  petition,  and  relate  principally  to  the  liability  of 
the  receivers  in  their  official  capacity.  Judgment  below  was  for 
defendants;  plaintiff  took  a  writ  of  eiTor. 

i2.  A.  Marrisouy  with  John  X.  Greeriy  George  X.  Converse  and 
J^ancis  Collins^  for  plaintiff  in  error,  cited  C.  O,  A  C,  It  11.  Co. 
V.  Keary^  3  Ohio  St.  202;  McGatrick  v.  Wason^  4  id.  660;  M.  JL 
<t  Z.  E.  JR.  R.  Co.  v.  Barber,  6  id.  641;  Railroad  Co.'s  v.  Webb, 

12  id.  476;  Brydon  v.  Stewart  Marg,  H.  L.  30;  .Fifield  v.  Northern 
R.  R,  Co.,  42  N.  H.  226;  BaUou  v.  Farnum  and  others,  0  Allen, 
47;  Laugher  v.  Painter,  6  B.  <fe.  C.  347;  Fenton  v.  DiMin  Steatn 
Packet  Co.,  8  Ad.  &  El.  835;  Quarman  v.  Burnett,  6  M.  &  W. 
609;  DaheUy.  Taylor,  1  £1.  <fe  Bl.  906;  o'Bac.  Abr.  180;  6  Bing. 
91;  S.  <&  R.  on  Negligence,  §§  76,  168,  178,  376,  and  cases  cited  in 
note;  Rush  v.  WiUiams,  3  H.  &  N.  308;  4  Comst.  892;  Cooley's 
Con.  Lim.  361,  and  authorities  cited;  Story  on  Ageiicy,  §§  319  ^, 
820;  Hall  v.  Smith,  2  Bing.  156;  Code,  §§  266,  263;  Rogers  y. 
Conner^  2  Bibb.  190. 

Henry  C.  Noble,  for  defendants  in  error,  argued:  1.  A  receiver 
as  such,  is  ncrt  liable  in  an  action  for  damages  for  the  negligence  of 
his  employes  in  the  discharge  of  his  official  duties.  Noe  v.  Gibson, 
7  Paige,  513;  Aiigel  v.  Smith,  9  Ves.,  Jr.,  335;  ConnM  v.  Vor/i,ees, 

13  Ohio,  523;  Coe,  Trustee,  v.  C.  P.  di  I.  R.  R.  Co.,  10  Ohio  SU 
380,  381;  Story  on  Agency,  §  319. 

2.  If  such  i-eceiver  is  not  held  to  be  "a  public  officer,*'  he  is  then 
only  an  agent,  and  is  not  liable  for  omissions  of  duty.  Henshaw  v. 
Noble;  7  Ohio  St.  226,  231;  Lajie  v.  CoUon,  12  Mod.  li.  488;  Brown 
V.  Lent,  20  Vt.  529;  Stone  v.  Cartwright,  6  Term  R.  411;  Scot^  v. 
The  Mayor,  etc.,  39  Eng.  Law  <fc  Eq.  477;  Comers  of  Hamilton 
County  V.  Mighels,  7  Ohio  St.  109;  10  id.  403;  Be  Chroot  v.  Jay 
9  Abb.  Pr.  364;  HaU  v.  Smith  et  al.,  2  Bing.  156. 

3.  The  remedy  is  by  ])ctition  to  the  chancellor  pro  interesse' euo 
Noe  V.  Gibsofi,  7  Paige,  513,  515;  Parker  v.  Browning^  8  id.  890. 
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Day,  J.  It  is  claimed  that  whatever  remedy  the  plaintiff  may 
have,  arising  from  the  negligence  of  the  receivers  or  their  employes, 
it  can  be  obtained  only  by  application  to  the  court  that  has  con- 
trol of  the  receivers,  and  not  by  action  against  them. 

lu  accordance  with  the  practice  of  courts  of  equity,  undoubtedly 
all  proper  protection  may  be  extended  to  receivei's  by  tlie  court 
appointing  them;  but,  as  held  in  Parker  v.  Brmoninij^  8  Paige, 
388,  where  a  complaint  is  made  against  a  receiver  for  an  injury 
sustained  by  reason  of  negligence  in  the  exercise  of  his  ofiicial 
duties,  the  court  may  either  itself  take  cognizance  of  the  cotnphiint 
and  administer  justice  between  the  parties,  or  may  allow  the  party 
aggrieved  to  bring  his  action  for  the  alleged  injury. 

The  latter  mode  of  obtaining  redress  is  especially  allowable  and 
proper  in  this  State;  for,  instead  of  the  receiver  being  turned  over 
to  an  action  against  him  personally,  our  Code  of  Civil  l^rocedure 
confers  on  him,  "  under  the  control  of  the  court,  j>ower  to  bring 
and  defend  actions  in  his  own  name  as  receiver.*^     Code,  §  250. 

It  appears,  in  the  case  before  us,  that  the  action  W21h  brought 
against  the  defendants  in  their  capacity  as  receivers,  by  leave  of 
the  court,  and  that  they  entered  their  appearance  ]>ursuant  to  an 
order  of  the  court,  and  defended  in  their  official  capacity.  This, 
in  its  practical  effect,  is  but  a  statutory  form  of  procuring  retiresa» 
substantially  the  same  as  that  under  the  practice  in  courts  of  chan- 
cery, where  it  was  ordinarily  obtained  by  proceedings  }yro  interesst 
sfio.  There  is,  therefore,  no  available  objection  to  the  mode  of 
procedure. 

In  this  State,  a  receiver  is  appointed  under  the  express  authority 
of  the  statute;  and  among  the  powers  thereby  conferred  upon  him, 
a<f  we  have  seen,  is  that  of  bringing  and  defending  suits  'Mn  his 
own  nane,  as  receiver."  His  capacity,  then,  of  suing  and  being 
sued  **J^s  receiver"  is  a  power  conferred  upon  him  by  the  statute, 
and  is  plainly  distinguishable  from  tliat  of  a  personal  character. 
His  status  in  this  respect  is  like  that  of  an  administrator,  and  is 
analogous  to  that  of  a  class  of  quasi  corporations,  which  are 
authorized  to  conduct  legal  proceedings  in  the  name  of  their 
officers.  He  neither  acquires  thereby  an  individual  benefit,  nor  is  he 
subjected  to  a  personal  liability.  Whatever  he  acquires  by  suit 
belongs  to  him  officially,  and  satisfaction  of  judgments  against 
him  can  be  obtained  only  from  the  fund  in  his  hands  as  receiver,  as 
directed  by  the  court  appointing  him.    Inasmuch,  therefore,  as  the 
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Huit  is  brought  against  the  defendants  in  their  official  capacity,  it 
is  not  necessary  to  consider  the  extent  of  their  personal  liability, 
further  than  it  may  affect  the  question  of  their  liability  as  receivers 
in  this  action. 

It  is  claimed  that,  notwithstanding  the  court  granted  leave  to 
bring  the  action  against  the  receivers,  they  are  not  thereby  debarred 
from  insisting  upon  any  defense  that  would  otherwise  be  available 
to  them.  It  is  therefore  claimed  that  the  action  cannot  be  main- 
tained, because  the  receivers  are  public  officers,  and  are  not  answer- 
able, in  their  official  capacity,  either  for  their  own  negligence  or 
that  of  their  employes. 

A  receiver,  it  is  true,  is  an  officer  of  the  court  appoiiitiug  him ; 
but  it  does  not  follow  that  he  is  a  public  officer,  exempt,  as  such, 
from  liabilities  for  injuries  sustained  by  the  negligent  discharge  of 
the  duties  imposed  upon  him. 

If  this  were  a  suit  to  make  the  receiver  personally  answerable, 
the  case  would  come  more  nearly  within  the  reason  of  the  rule 
insisted  on;  but  there  is  little  foundation  for  the  claim  where  this 
cannot  be  done. 

It  has  been  much  questioned  as  to  who  are  servants  of  the  public, 
within  the  meaning  of  the  rule  that  public  officers  are  not  answi^r- 
able  for  the  negligence  of  their  employes.  We  are  referred  to 
English  cases  applying  this  principle  to  commissioners  appointed  by 
the  government  to  construct  and  have  the  custody  and  care  of  pub- 
lic works.  HaU\,  Smithy  2  Bing.  156.  ''The  members  of  those 
commissions  were  not  generally,  until  recently,  incorporated,  and 
their  services  were  unattended  by  any  compensation.  To  compel 
Huch  officers  to  pay  out  of  their  own  private  means  the  damages 
resulting  from  the  negligence  and  omissions  of  duty  of  the  nunuM*- 
ous  servants  and  agents  in  their  employ,  was  felt  to  be  a  great 
hardship.  And  on  grounds  of  public  policy,  the  courts,  considering 
them  servants  of  the  public,  placed  them  under  the  protection  of 
the  rule,  and  exempted  both  their  ])ei*sonal  and  their  trust  funds 
from  liability."     S.  &  li.  on  Negligence,  §  177. 

"But  the  questions  involved  in  these  cases  have  recently  under- 
gone a  thorough  examination  in  the  house  of  lords,  and  it  is  pointeil 
out  that  the  principle  upon  which  most  of  the  cases  is  based  *  * 
is  now  quite  inapplicable,  inasmuch  as  it  has  been  the  p&^actioe 
of  the  legislature  for  many  years  past  to  exempt  the  private  meant 
of  such  commissioners  from  liability,  either  by  incorporating  thena 
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or  by  enabling. them  to  Bue  and  be  sued  in  the  name  of  a  clerk,  and 
restricting  the  execution  to  the  property  which  they  hold  as  com- 
missioneiis.  The  rule,  therefore,  as  now  fixed  by  the  highest  Eng- 
lish authority,  is  that  commissioners  or  trustees  sued  in  their 
<;orporate  character,  and  not  affected  personally  by  the  result  of  tho 
action,  are  liable  in  that  character  to  one  who  suffers  from  the 
wrongful  acts  or  omissions  of  their  servants,  agents,  or  employes. 
In  other  words,  they  are  not,  properly  speaking,  public  officere,  and 
the  rule  that  holds  public  officers  not  answerable  for  the  acts  of 
inferior  servants  has  no  application  to  the  case  of  trustees  incor- 
porated for  the  public  benefit.''  S.  A  R.  on  Negligence,  and  cases 
cited  in  the  note. 

In  Huck  V.  Williams  (3  Hurls.  Ss  Nor.  308),  which  was  a  case 
against  commissioners  for  damages  sustained  by  reason  of  their 
own  negligence  in  the  discharge  of  their  official  duties,  Pollock, 
C.  B.,  said:  ^'I  see  nothing  in  the  character  of  the  commissioners  as 
a  public  body,  or  in  the  fact  that  they  are  discharging  a  public  duty 
without  any  remuneration,  to  exempt  them  from  liability  to  com- 
pensate a  person  who  has  suffered  by  their  carelessness  or  want  of 
due  regard  in  the  performance  of  their  duty.  They  are  entitled  to 
reimburse  themselves  out  of  the  funds  over  which  they  have  con- 
trol, and  it  would  be  hard  indeed  to  throw  on  the  plaintiff  the  loss 
which  has  been  sustained,  rather  than  let  it  be  paid  out  of  the  com- 
mon fund  which  the  commissioners  have  at  their  disposal." 

Where  a  personal  liability  is  not  sought  against  receivers,  they 
can  occupy  no  more  favorable  position,  as  public  officers,  than  that 
of  commissioners,  and,  where  the  duties  imposed  upon  them  are  like 
those  in  this  case,  they  clearly  come  within  the  reason  of  the  rule 
applied  to  commissioners  in  the  English  cases. 

The  liability  of  receivers,  subject  to  the  control  of  the  court 
appointing  them,  has  also  been  recognized  in  this  country.  In 
J^lumenthal  v.  Brainardy  38  Vt.  402,  it  was  held  to  be  no  defense 
to  an  action  at  law,  for  a  breach  of  duty  or  obligation  arising  out 
of  the  business  entrusted  to  them  in  that  relation,  that  the  defend- 
ants were  running  and  managing  a  line  of  railroad  as  receivers  under 
an  appointment  of  a  court  of  chancery.  In  Paige  v.  Smithy  99 
Mass.  395,  it  was  held,  that  receivers  running  a  railroad  under 
appointment  of  a  court  of  chancery  in  another  State,  who  act  as 
common  carriers  and  are  there  held  liable  as  such  to  actions  at  law, 
may  be  nued  as  common  carriers  in  Massachusetts. 
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It  woald  seeiiiy  then,  that  the  official  character  o/  the  receivers^ 
when  sued  by  leave  of  the  court,  will  not  protect  them  from 
liability  for  injuries  arising  out  of  the  prosecution  of  their  business. 

Nor  do  we  think  the  receivers  can  be  exempted  from  liability,  as 
claimed  in  argument,  on  the  ground  that  they  are  agents  or  trustees; 
for,  as  to  the  public  and  their  employes,  they  do  not  stand  in  either  of 
these  capacities.  As  to  them  the  receivers  had  *'  no  tangible  princi- 
pal behind  them.''  They  were  the  governing  power  in  operating 
the  road  by  virtue  of  the  authority  conferred  upon  them  as  receivers. 
From  the  time  of  their  appointment,  they  had  supreme  contix>l  in 
relation  to  the  running  of  the  cars  on  the  road.  They  alone  had 
authority  to  employ,  direct,  control  and  dismiss  the  various  agents 
employed  by  them  to  operate  the  road.  They  hii-ed  Meara  as  a 
laborer  to  work  for  them  in  the  discharge  of  their  duties  as  receivers. 
He  was  their  servant,  and  they  could  direct  his  services  or  dismiss 
him  at  their  pleasure.  Neither  the  railroad  company,  nor  any  one 
else,  after  the  feceivers  took  possession  of  the  road,  could  employ, 
direct,  control  or  dismiss  any  of  the  employes  of  the  receivers. 
Since,  then,  their  agents  had  no  other  principal,  and  their  servants 
no  other  master,  the  receivers  stood  in  these  respective  relations  to 
them.  The  employes  of  the  receivers  were  their  serA'ants  in  the 
same  unqualified  sense  that  they  would  have  been  the  servants  of 
the  railroad  company  if  it  had  continued  to  operate  the  road,  and 
had  employed  them  in  the  same  business.  The  receivers  cannot, 
then,  be  exempted  from  liability  for  injuries  sustained  by  their 
employes  or  others  from  the  negligent  discharge  of  their  duties,  on 
the  ground  that  they  may  be,  in  some  sense,  the  agents  or  trustees 
of  other  parties  not  directly  answerable  for  tlie  injury..  Ballou  v. 
Farnum^  9  Allen,  47;  Fenton  v.  Dublin  Steam  Packet  C7o.,  8  Ad. 
&  El.  835;  Quarman  v.  Burnett^  6  M«  d;  W.  509;  Dalzelly.  Taylor, 
1  EL  &  BL  906. 

The  action  was  brought  by  the  administrator  of  Martin  Meara, 
under  the  statute  entitled  **  An  act  requiring  compensation  for  caus- 
ing death  by  wrongful  act,  neglect  or  default."  S.  &  C.  1130.  It 
is  the  plain  intent  of  the  act  to  give  the  administrator  of  a  deceased 
person,  whose  death  has  been  *'  caused  by  wrongful  act,  neglect  or 
default,"  a  right  of  action  on  the  same  grounds  that  an  action  could 
have  been  maintained  by  the  party  injured  if  death  had  not  ensued. 
The  case,  therefore,  rests  upon  the  same  principle  as  though  Meara, 
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if  death  had  not  ensued,  had  brought  an  action  against  the  same 
parties,  and  based  on  the  same  grounds. 

In  the  original  and  first  amended  petition,  the  receivers  are  the 
only  parties  defendant.  Other  defendants  are  introduced  in  the 
second  amended  petition,  but  without  materially  aifecting  the 
question  as  to  the  liability  of  the  receivers  for  the  tort  alleged 
against  them. 

Although  the  allegations  in  the  petitions  are  not  full  and  definite, 
in  relation  to  the  a]i]>ointment  of  the  receivers  and  the  extent  of 
the  duties  im|>OHed  upon  them  under  the  order  of  the  court,  in  the 
absence  of  any  motion  to  make  them  more  specific  and  definite, 
we  think  they  may  be  regarded,  in  this  respect,  as  sufficient  in  sub- 
stance; for  it  is  averred  in  each  of  the  petitions  that  it  was  filed 
against  the  defendants  as  receivers,  by  leave  of  the  court,  and  that 
as  such  receivers  they  were,  at  th6  time  of  the  injury  complained 
of,  possessed  of  the  use,  occupancy  and  control  of  the  property  of 
the  railroad  company,  including  the  cars  running  on-  the  road, 
allege<1,  in  the  original  petition,  to  be  under  the  exclusive  control 
of  the  defendants;  and  in  the  second  amended  petition  it  is  averred 
that  the  road  was,  at  the  time  the  order  of  the  court,  in  the  control 
and  management  of  the  defendants,  Holbrook  and  Rosevelt,  as  the 
legally  constituted  receivers  of  the  road. 

The  demurrers  admit  the  truth  of  the  allegations  contained  in  the 
petitions.  It  is  averred  in  each  of  them  that  Meara  was  employed 
by  the  receivers  as  a  laborer  on  the  niilroad.  It  is,  therefore,  not 
questioned  but  that  his  position  as  such  was  subordinate  to  the 
managing  agents  and  superintendents  of  the  receivers. 

It  is  averred  in  each  of  the  petitions  that  the  death  of  Meara 
was  caused  while  engaged  in  the  business  of  the  receivers,  without 
any  fault  of  his  own.  In  the  original  i)etition  it  is  alleged  to  have 
been  caused  by  the  negligence  of  the  agents  and  superintendents  of 
the  receivers;  and,  in  both  the  amended  petitions,  by  the  negligence 
of  the  receivers  ihemselves. 

Tlie  questions  are  therefore  presented,  whether  a  receiver  opera- 
ting a  railroad  is  answerable  in  his  ofiicial  capacity  for  an  injury  to 
his  servant,  sustained,  while  in  his  employment,  by  reason  of  the 
negligence  of  the  receiver,  or  the  negligence  of  his  agents  in  a  posi- 
tion superior  to  that  of  the  servant. 

On  the  strength  of  the  authorities  already  cited,  as  well  as  the 
reason,  and  justice  of  the  case,  we  think  the  question  of  his  liability, 
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in  an  action  against  him  as  receiyer,  should  be  determined  by  the 
same  rules  and  principles  that  are  applicable  to  persons  or  corpora- 
tions engaged  in  the  business  of  operating  a  railroad. 

In  Sprague  v.  Smithy  29  Yt.  421,  which  was  a  case  against  the  trus- 
tees of  the  bondholders  of  a  railroad,  Redfibld,  C.  J.,  said:  ''  It 
is  well  settled  in  practice,  and  by  repeated  decisions,  that  the 
lessees  of  railroads  are  liable,  to  the  same  extent  as  the  lessors 
would  have  been,  while  they  continue  to  operate  the  road.  *  *  « 
And  we  can  see  no  reason  why  the  defendants  are  not  liable  to  the 
same  extent  as  the  company  would  have  been,  and  upon  similar 
grounds  to  those  upon  which  lessees,  or  any  others  exercising  the 
franchise  of  the  company  for  the  time,  must  be;  that  is,  they  are 
the  ostensible  parties  who  appear  to  the  public  to  be  exercising  the 
franchise  of  the  company.  It  would  be  perplexing  in  the  extreme 
to  require  strangers,  suffering  injury  through  the  negligence  of 
operatives  under  the  defendants'  control,  to  look  beyond  the  party 
exercising  such  controL  The  party  having  this  independent  con- 
trol is  in  general  liable  for  the  acts  of  those  under  such  control, 
whether  of  contract  or  toit.*^  The  same  principle,  we  have  seen 
in  Blumenthal  v.  Brainard^  was,  in  the  same  State,  applied  to  the 
receivers  of  a  railroad,  in  a  suit  brought  against  them  personally. 

Where  an  action  can  be  brought  against  a  receiver  in  his  official 
character,  as  in  this  State,  there  is  no  reason  why  he  should  not 
be  held  amenable,  in  that  capacity,  to  the  same  rule.  Indeed,  the 
reasons  for  holding  him  answerable  in  his  official  capacity  are 
stronger  than  those  for  holding  him  personally  liable  only.  For, 
where  the  receiver  is  not  in  default  himself,  there  is  a  hardship  in 
making  him  personally  liable  for  the  negligences  of  those  he 
employs,  not  for  his  own  benefit  or  profit,  but  for  that  of  the  fund 
he  controls;  and,  on  the  other  hand,  those  having  grievances  grow- 
ing out  of  his  official  business  may  be  often  practically  remediless, 
if  they  are  left  to  the  personal  responsibility  of  the  receiver  only,  and 
are  not  permitted  to  pursue  him  in  his  official  capacity,  and  obtain 
redress  from  the  fund  in  his  hands  as  receiver. 

Nor  wouhl  a  recovery  against  him,  and  satisfaction  out  of  the 
fund  properly  applicable  to  that  purpose,  work  a  greater  hardship 
to  the  creditors  and  Htockholders  of  the  company,  than  that  always 
sustained  by  tliem  where  the  company  itself  is  made  liable  for  like 
grievances  when  it  operates  its  own  road.  On  the  contrary,  if  the 
receiver  be  not  held  officially  chargeable,  in  many  instances  they 
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might  gain  an  advantage,  by  his  operating  the  road,  over  what  they 
would  have  if  the  company  condacted  its  own  business  subject*  tc 
itH  incidental  losses. 

Nor  does  it  follow,  if  the  receiver  be  held  answerable  as  the  com- 
pany woald  have  been  if  it  had  operated  the  road,  that  he  would  he 
relieved  from  accountability  to  his  cestui  qice  trusts  for  losses  thej 
might  sustain  through  his  personal  misconduct  or  negligence. 

In  every  view,  therefore,  it  accords  with  sound  principle  and 
reason  that  a  receiver,  exercising  the  franchises  of  a  railroad  com- 
pany, should  1)e  held  amenable  in  his  official  capacity  to  the  same 
rules  of  liability  that  are  applicable  to  the  company  while  it  exer- 
cises the  same  powers  of  operating  the  road. 

In  determining  the  case  before  us,  then,  it  only  remains  for  us  to 
apply  the  ordinary  principles  controlling  cases  of  this  class.  Where 
a  subordinate  servant  is  injured,  without  his  own  fault,  while  engaged 
in  the  business  of  his  employment,  by  reason  of  the  negligence  of 
his  master  or  his  agents,  the  master  is  liable  to  him  in  damages. 
Infield  V.  Northern  R.  R,  Co.,  42  N.  H.  225;  Brydon  v.  Steicart^  2 
Macq;  H.  L.  30;  Railroad  v.  Ktary,  3  Ohio  St.  201. 

Meara  was  the  servant  of  the  receivers,  and  was  injured,  accord- 
ing to  the  cases  made  in  the  several  petitions  demurred  to,  either 
through  the  negligence  of  the  receivers,  or  that  of  their  agents  in  a 
position  superior  to  that  of  Meara.  The  receivers  are,  therefbre, 
liable. 

It  follows  that  the  court  of  common  pleas  erred  in  sustaining  the 
demurrers  of  the  receivers  to  each  of  the  petitions,  and  that  the 
judgment  in  their  favor  must,  therefore,  be  reversed. 

As  to  the  demurrer  of  the  railroad  company  to  the  second  amended 
petition,  to  which  it  was  made  party,  it  is  sufficient  to  say  that  the 
remedy  afforded  by  the  statute  on  which  the  action  is  founded  is 
limited  to  two  years,  which  penod  had  elapsed  when  that  petition 
was  filed  and  the  company  thereby  first  sued ;  an  action  for  damsrges 
against  th^  company  was  then  barred.  Regarded  as  a  petition  for 
equitable  relief,  no  jndgment  having  been  obtained  in  favor  of  the 
plaintiff*,  the  averments  are  not  sufficient  to  make  a  proper  case  to 
hold  the  company  to  answer.  This  demurrer  must,  therefore,  be 
flustained,  and  the  judgment  in  favor  of  the  company  be  affirmed, 

Bbinkbbhoff,  C.  J.,  Scott  and  WHrrs  JJ.,  cocourred. 

WbijOh,  J.,  dissented. 
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HoMS  LiFB  Insurance  Co.,  plaintiffs  in  error,  y,  Dunn,  Admrz« 

( 90  Ohio  St.  175. ) 

Hamond  of  cause  from  SUite  to  United  Slates  Court, 

The  right  to  remove  a  cause  from  the  State  to  the  United  States  court,  uniler 
the  act  of  congress  of  March  2,  1867,  is  terminated  by  a  hearing  or  trlil  upon 
the  merits  in  a  court  of  competent  jurisdiction,  resulting  in  a  final  Judgment 
or  decree ;  and  an  appeal  or  second  trial  does  not  revive  the  right 

Appeal  from  an  order  of  the  district  court  reversing  an  ordci 
of  the  court  of  common  pleas,  removing  a  caase  in  whicli 
Lucinda  M.  Dann,  administratrix  of  John  C.  Dunn,  was  plaintilT, 
and  The  Home  Life  Insurance  Company,  a  non-resident  company, 
was  defendant,  to  the  United  SStatcs  circuit  court.  It  appcai^ed  th:it 
Mra.  Dunn  sued  the  insurance  company  on  a  policy  of  life  insuraiu-e 
in  the  court  of  common  pleas;  the  cause  was  tried  before  a  jury  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff;  that  the  company 
obtained  a  new  trial,  and  subsequently  obtained  an  order  from  the 
coui*t,  removing  the  cause  to  the  United  States  circuit  court  by  vir- 
tue of  the  act  of  congress  of  March  2,  1867.  This  order  wa» 
reversed  in  the  district  court.  The  other  important  facts  are  stated 
in  the  opinion. 

HoacUyy  Jackson  <k  Johnson^  with  McGuff^*/,  MoniU  <t  Strunky 
for  plaintiff  in  error,  cited  Oordony.  Loiigeat^  16  Pet.  97;  Kdnause 
v.  Martiriy  14  How.  23;  Same  v.  SamCy  15  id.-  198;  Stevens  <t 
Dunght  v.  Phoenix  Lu.  Co,^  41  N.  Y.  149;  Justices  v.  Murray^  9 
Wallace,  274. 

Standish  cfe  Brovm^  for  defendant  in  eiTor,  cited  6  Ohio  St.  143; 
Herf  ds  Co.  v.  ShtUtz  et  al.y  10  Ohio  269;  Hadley  v.  Dunlap^  10  Ohio 
St.,  1 ;  Ackley  v.  Vilas^  24  Wis.  165 ;  see  Bowefi  cfc  Seymour  v. 
Joy,  9  Johns.  219;  Welch\,  Dlrken,  12  id.  99;  Hatev.  HoUy,  3  Went!. 
263;  Salmon  v.  Waltoii,  9  Dana,  422;  CoU  v.  Partridge,  7  Metf. 
(Mass.)  670;  Ilaup  v.  Granger,  1  Conn.  154;  Ralph  v.  JSrown^  a 
Watts.  &  Serg.  399. 

White,  J.  The  order  of  the  court  of  common  pleas,  removjig 
the  canse  from  that  court,  was  a  final  order  which  the  distiict  court 
was  authorized  to  review  on  error.     Code,  §§  512,  513;  S.  <fe  C 
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Stat.  1099.  The  order  deteiinined  the  action  in  that  court  aud 
prevented  a  judgment,  and,  if  erroneous,  affected  the  plaintifTa 
hubstantial  rights. 

Nor  was  the  right  of  the  plaintiff,  to  have  the  order  reviewed  on 
pc-tition  in  error,  impaired  by  the  action  of  the  defendant  beloir 
in  filing  the  transcript  of  the  proceedings  in  the  circuit  court,  nor 
by  the  fact  that  the  motion  of  the  plaintiff  to  dismiss  the  cause  for 
want  of  jurisdiction  in  that  court  had  been  oveiTuled. 

Tlie  question  before  the  district  court  on  the  petition  in  error 
was  precisely  the  same  as  that  raised  by  the  petition  of  the  defend- 
ant below  for  decision  in  the  court  of  common  pleas,  viz.,  whether 
tlie  reiuoval  of  the  cause  from  .the  State  court  to  the  circuit  court 
was  authorized  by  law.  The  jurisdiction  of  the  district  court  was. 
not  dependent  upon  the  way  the  question  had  been  decided  in  the- 
court  below.  The  authority  of  the  district  court  was  to  revise  the 
action  of  the  subordinate  court,  and,  as  such  action  was  found  to 
be  in  accordance  with  or  against  law,  to  affirm  or  reverse  it. 

The  main  question  in  the  case  is,  whether  the  removal  of  the- 
cause  from  the  court  of  common  pleas  to  the  circuit  court  was. 
authorized  under  the  act  of  congress  of  March  2,  1867. 

The  act  provides  that,  in  the  cases  specified,  the  party  entitled 
to  the  removal  may  file  his  petition  therefor  in  tlie  State  court  ^^  at 
uLj  time  be/ore  the  final  hearing  or  trial  of  the  suit,''  and,  on  hi» 
compliance  with  the  terms  prescribed,  it  is  made  the  duty  of  the' 
State  court  to  accept  the  security  offered,  and  to  proceed  no  further 
in  the  suit.     14  U.  S.  Stat,  at  Large,  559. 

This  act  is  an  amendment  of  the  act  of  July  27,  1866,  in  which 
the  language  used  is,  that  the  petition  may  be  filed  ''  at  any  time 
before  the  trial  or  final  hearing  oi  the  cause."  14  U.  S.  Stat,  at 
Large,  307. 

We  have  no  doubt  the  terms  "trial "  and  "  final  hearing"  ought 
to  have  the  same  meaning  in  both  acts,  and  that  their  transposition 
in  the  amendatory  act  was  merely  accidental. 

The  ground  of  the  reversal  of  the  order  of  the  court  of  commoi^ 
pleas  was,  that  the  petition  of  the  defendant  below  for  the  removal 
of  the  cause  was  not  filed  until  after  "  the  final  hearing  or  trial,"  and 
that  the  case,  therefore,  did  not  come  within  the  act  of  congress. 
The  correctness  of  the  decision  turns  on  the  meaning  of  these* 
terms  as  used  in  the  act. 

The  terms,  it  seems  to  us,  were  intended  to  embrace  actions  at 
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law  and  suits  in  equity,  the  word  "  trial "  having  reference  to  an 
action  at  law,  and  the  words  *^  final  hearing  '^  to  a  suit  in  equity, 
and  that  by  "  the  final  hearing  or  trial  of  the  suit  '*  is  meant  a 
hearing  or  trial  upon  the  merits,  such  as  results  in  a  final  judgment 
in  an  action  at  law,  and  a  final  decree  in  a  suit  in  equity. 

The  act  of  congress  was,  doubtless,  intended  to  have  the  same 
operation  in  all  the  States,  irrespective  of  the  difference  that  may 
exist  in  the  modes  provided  in  the  several  States  for  examining,  in 
the  appellate  court,  questions  decided  in  the  court  below. 

In  this  State,  after  final  decree,  equity  cases  are  appealable :  to 
the  district  court,  on  the  appellant  giving  notice  and  entering  iqto 
an  undertaking  as  required  by  the  statute.  In  cases  in  which 
either  party  has  the  right  to  a  trial  by  jury  there  can  be  no  appeal; 
but  either  party,  after  final  judgment,  by  giving  notice  of  his 
<lemand,  and  entering  into  an  undertaking  as  required  by  the  stat- 
ute, is  entitled  to  a  second  trial.  If  no  undertaking  is  given,  the 
demand  for  a  second  trial  and  the  notice  of  appeal  go  for  nothing, 
and  the  judgment  or  decree  is  conclusive  upon  the  rights  of  the 
parties.  Such,  also,  is  the  effect  of  the  judgment  or  decree  from 
the  time  of  its  rendition  to  the  giving  of  the  undertaking;  and 
notwithstanding  the  appeal  or  the  right  to  a  second  trial  may  bt 
pci-fected,  the  lien  of  the  judgment  or  decree  is  continued  unti! 
the  determination  of  the  cause  on  appeal  or  second  trial. 

It  is  competent  for  the  legislature  to  take  away  the  right  of 
appeal  and  of  a  second  trial.  If  this  were  done,  there  would  be 
no  ground  for  the  removal  of  the  cause  under  the  act  of  congress. 

The  true  construction  of  the  act  does  not,  we  think,  thus  make 
its  operation  depend  upon  whether  the  legislation  of  the  State 
allows  or  does  not  allow  the  exercise  of  appellate  jurisdiction  after 
a  common-law  trial,  or  the  final  hearing  of  a  suit  in  equity  in  the 
<nurt  of  original  jurisdiction. 

To  bring  this  case  within  the  act  of  congress  would  be  to  allow- 
the  non-resident  party  to  experiment  with  the  jurisdiction  of  the 
8tate  courts.  If  the  trial  should  result  in  his  favor,  it  would  bind 
his  adversary;  but  if  it  should  result  adversely  to  him,  he  could 
escape  the  effect  of  the  litigation  by  removing  the  cause  to  another 
jurisdiction.  To  lead  us  to  such  a  conclusion,  "the  intention  ought 
to  be  expressed  with  irresistible  clearness." 

Tlie  conclusion  at  which  we  liave  arrived  in  this  case  is  in  accord- 
si  luo   with    the  decision  of  the  supreme  court  of    Wisconsin,  in 
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Ackerly  v.  ViUts^  21  Wis.  165  (1  Am.  R.  166).  The  judgment  of  the 
court  in  that  case  was  pronounced  by  Painb,  J.,  in  an  able  opinion^ 
to  which  we  refer  for  a  more  elaborate  discussion  of  the  quest  ions. 

We  are  unanimous  in  the  opinion  that  there  was  no  error  in  the 
judgment  reversing  the  order  of  the  court  of  common  pleas.  The 
motion  for  leave  to  file  a  petition  in  error  is,  therefore,  overruled. 

Brinckekuoff,  C.  J.,  Scott,  Welch  and  Day,  J  J.,  concurredi. 


Bradford,  plaintiff  in  error,  v.  Andrews  et  aL 

(SO  Ohio,  St.  MS.) 

Wm.    Statute  of  UmiteUions.    Practice, 

Where  proceedings  for  the  contest  of  a  will  arc  commenced  witliin  the  statutory 
|ieri<Hl  of  limitation,  although  only  part  of  the  persons  interested  are  made 
pnrties  thereto,  the  right  of  action  is  saved  as  to  all  who  are  ultimately  made 
purtieSf  notwitlistanding  some  of  them  are  not  brought  into  the  case  until 
atVer  the  period  of  limitation  has  expired.  The  plaintitf  in  sucli  a  oise  canncjt, 
by  dismissing  his  petition,  put  an  end  to  the  proceeding,  where  eitlicr  of  the 
defendants  filed  a  cn)B6-petition  before  the  period  of  limitation  had  expired, 
or  thf  original  petition  was  dismissed. 

Action  to  contest  the  validity  of  the  last  will  of  John  Bradford* 
Tlie  petition  was  tiled  by  Joseph  A.  Andrews  within  two  years 
after  probate  of  the  will.  William  Bradford,  one  of  the  defend* 
ants,  filed  a  cross-petition,  also  praying  to  have  the  will  set  aside*. 
After  the  expiration  of  the  two  years,  the  statutory  period  of 
limitation,  the  plaintiff  dismissed  his  petition,  and  a  motion  wa» 
made  to  dismiss  the  whole  case  by  one  of  the  defendnnts,  on  tho 
ground  that  the  dismissal  of  the  original  petition  put  an  end  to  the 
action.  This  motion  was  overruled,  and  it  was  then  discovered 
that  Eliza  Bradford  and  Sarah  Watson,  two  persons  interested  in 
the  contest,  had  not  been  made  parties;  whereupon,  on  motion  of 
William  Bradford,  they  were  made  defendants.  Eliza  Bradford 
and  Sarah  Watson  appeared  and  set  up  the  statutory  limitation  of 
two  years  as  a  bar  to  the  action,  as  against  them;  this  defense  was 
held  sufficient,  and  the  court  further  held  that  the  action  was  barred 
as  to  all  the  defendants,  and  ordered  the  dismissal  of  the  whole 
case.     William  Bradford  took  a  writ  of  error. 
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C,  L,  Vallandighaniy  for  plaintiff  in  error,  cited  LocJewood  v. 

WUkinson,  13  Ohio,  430,  451 ;  Sheets  v.  Baldwin,  12  id.  120,  131, 
132;  Niisauig,  Admr.  v.  Han,  18  id.  246;  Sturges  v.  Burton,  6 
Ohio  St.  215;  Gray  v.  May,  16  Ohio,  66;  Fisher's  Ext.  v.  Moss- 
^uauy  11  Ohio  St.  42,  46,  approved  14  id.  411;  Hiaymaker  v.  Hay- 
muktr^  4  id.  272;  Ihrd'^s  Lessee  v.  Sangel,  4  id.  464 ;  Wintennute  v. 
Monty  ornery,  11  id.  446,  448;  Farmin  v.  Anderson,  53  E.  C.  L.  R. 
«10;  7 owns  v.  Mead,  29  A.  L.  4fe  E.  271;  Schooner  Miranda  v. 
JDowlln,  4  Ohio  St.  502;  Tby/or  v.  i?ItoA,  12  id.  169,  172,  173; 
Baryer  v.  Cochran,  15  id.  461;  Moore  et  al,  v.  Artnstrong,  10  Ohio, 
11;  Bronson  v.  ^c^m«,  id.   135;  Jl/ee^c  cfc  Wife  v.  Keefe,  id.  362; 

TFi/A-f/i/«  V.  Phillips,  3  Ohio,  49 ;  Massie*s  Heirs  v.  Matthews^  Mbt., 
12  id.  351;  -ffay  6^  a/,  v.  TFa^^on,  17  id.  27,  31,  and  others. 

Youny  A  QoUschall  and  Honk  A  McMoi^in,  for  defendants  in 
<irror,  cited  HoU  v.  Lamb,  17  Ohio  St.  385-387 ;  Walker  v.  Walker, 

14  id.  157;  Thompson  v,  Thompson,  13  id.  356;  Meares  v.  Meares, 

15  id.  94-98;  Jfee^^  eft  TF»/6  v.  JTe^i/'^,  10  Ohio,  362;  Wilkins  v. 
Philips,  3  id«  49;  Massie  v.  Matthews,  12  id.  351;  Sturges  v.  Long- 
worth,  1  Ohio  St.  544;  Smelters  v.  Rainey  et  al.  13  id.  568;  14  id. 
287. 

Wblcu,  J.  We  think  the  superior  court  erred  in  holding  the 
action  barred,  and  in  dismissing  the  proceeding.  Where  a  petition 
for  such  a  contest  is  filed  within  the  statutory  period  of  limitation, 
although  only  part  of  the  persons  interested  are  made  parties 
thereto,  the  right  of  action  is  saved  as  to  all  who  are  ultimately 
made  parties,  notwithstanding  some  of  them  arc  not  brought  into 
the  case  until  after  the  penod  of  limitation  has  expired.  If  any 
person  interested  appears,  and  in  good  faith  files  his  petition  for  a 
contest,  the  statute  entitles  him  to  a  trial,  and  the  verdict  of  a  jury, 
touching  the  validity  of  the  will;  and  that  verdict  will  be  binding 
upon  all  parties  who  may  be  before  the  court,  as  such,  at  the  time 
of  its  rendition.  The  interest  of  the  parties  is  joint  and  insepara- 
ble.  Substantially,  this  is  a  proceeding  in  rem,  and  the  court  can- 
not take  jurisdiction  of  the  subject-matter  by  fractions.  The  will 
is  indivisible,  and  the  verdict  of  the  jury  either  establishes  it  as  a 
whole,  or  wholly  sets  it  aside.  To  save  the  right  of  action,  there* 
f  (^re,  to  one,  is  necessary  to  save  it  to  all.  The  case  belongs  to  that 
trlass  of  actions  where  the  law  is  compelled  either  to  hold  the  righu 
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of  all  parties  in  interest  to  be  saved,  or  all  to  be  barred.  And  it 
fleems  not  to  be  qnite  well  settled  law,  that  the  preference  will  in 
sncli  cases  be  given  to  the  right  of  action,  and  not  to  the  right  of 
limitation.  The  right  to  sue  is  a  favored  right,  and  is  guaranteed 
by  constitutional  provision,  while  the  right  of  limitation  generally 
znoets  with  more  or  less  disfavor.  I  am  aware  that  the  case  of 
^Smetters  and  Harris  v.  Rcsifiey  and  others  (14  Ohio  St.  287),  con- 
flicts with  this  doctrine,  and  I  am  frank  to  say,  for  myself,  that  I 
deem  that  case  a  departure  from  well-established  principles,  and 
one  that  should  be  overruled  whenever  a  proper  case  occurs  for 
i*econsidering  the  question  involved.  The  question  there,  though 
really  involving  a  like  principle  with  that  involved  in  the  present 
case,  was  not  identical,  and  need  not,  therefore,  be  passed  upon  by 
the  court. 

But,  say  the  counsel  for  defendants  in  error,  the  plaintiff  below 
dismissed  hia  petition,  after  the  expiration  of  the  two  years,  and 
this  put  an  end  to  the  action,  and  left  the  matter  standing  as  it 
would  have  stood  had  no  petition  ever  been  filed.  When  the 
jurisdiction  of  the  court  has  once  attached  in  such  a  case,  I  sup- 
pose it  is  not  in  the  power  of  the  petitioner  to  withdraw  the  action 
against  the  will  of  the  other  parties  in  interest.  The  status  of  the 
parties,  as  plaintiffs  or  defendants,  is  merely  nominal.  Those  named 
aci  defendants  have  a  right,  equally  with  the  nominal  plaintiff,  to 
insist  upon  a  contest.  Otherwise,  there  would  be  no  safety  to  the 
defendants  who  happened  to  be  identified  in  interest  with  the 
plaintiff,  except  in  the  commencement  of  separate  similar  actions, 
or  the  filing  of  a  cross-petition  by  each.  We  need  not,  however,  decide 
this  question,  for  the  precaution  was  taken  in  the  present  case  to 
file  such  cross-petition  before  the  period  of  limitation  had  expired 
or  the  original  petition  had  been  dismissed. 

The  court  then  disposes  of  a  question  of  local  practice. 

We  are  of  opinion  that  the  superior  court  erred  in  dismissing 
the  action,  and,  therefore,  reverse  its  judgment,  and  remand  the 
cause  for  further  proceedings. 

Bbinkbrhoff,  0.  J.,  Scott,  Whttb  and  Day,  J  J.,  concurred. 

Judgment  accordingly. 
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DoDGB,  plaintiff  in  error,  v.  Thb  National  Exchange  Bank* 

(90  Ohio  St  SM.) 
Bank — UabUUyfor  payment  of  ehcek  an  forged  indorsement,    RatifieaHon. 

Where  a  bill  or  check  is  payable  to  order,  a  banker  has  authority  to  \\Ay  to  any 
person  who  becomes  holder  by  a  genaine  inilorsetncnt ;  but  tlic  hiinkcr  can- 
not charge  his  customer  with  payments  made  otherwise,  unless  (I)  tliccir- 
cnmstances  amounted  to  a  direction  from  the  customer  u>  the  bunkei  u>  pay 
the  paper  without  reference  to  the  genuineness  of  the  indorsemeut,  (»r  (2)  were 
equivalent  to  a  subsequent  admission  that  the  indorsement  was  genuine,  in 
reliance  on  which  the  banker  was  induced  to  so  alter  his  iiosition  as  to  pre- 
clude the  customer  from  showing  the  indorsement  to  be  forged. 

Plaintiff  being  the  owner  of  a  certificate  of  indebtedness  of  the  United  States^ 
indorsed  it  in  blank  and  mailed  it  to  a  paym^ister.  It  w:is  stolen  from  the 
mail  and  presented  to  a  paymaster  by  the  thief,  who  represented  himself  to 
be  plaintiff,  and  requested  a  check,  saying  that  he  could  identity  hiniHelf  at 
the  l)ank.  The  paymaster  accordingly  gave  him  a  check,  pay)#)h^  to  plain  tifl's 
order,  on  defendant  bank.  The  bank  paid  the  check  to  the  luuircr  witiiout 
inquiry  on  tlie  forged  indorsement  of  the  plaintllT's  name.  The  |iayniastcr 
with  notice  of  plaintiff's  claim,  subsequently  liHed  the  check  and  wax  charged 
with  its  amount  in  his  settlement  with  the  l)ank.  IIdd(\),  that  |>laintiffV 
claim  against  the  defendant  bank  was  not  affected  by  the  paynuister's  negli- 
gence in  not  requiring  the  person,  to  whom  the  check  wtis  given,  to  identity 
himself  ;  (2)  that  plaintiff's  claim  was  not  affected  by  thesuhae(tuent  scttlo- 
ment  of  the  paymaster  with  the  bank;  and  (8)  that  plaintiff  could  ratify  the 
giving  of  tte  check  in  his  name,  thus  making  it  his  own,  and  maintain  an 
action  against  the  bank  for  the  amonnt 

Action  by  Dodge  against  the  National  Exchange  Bank  of  Colum- 
bus, Ohio,  to  recover  the  amount  of  a  check  drawn  to  plaititifTs  order 
and  paid  by  defendant  bank  on  a  forged  indorsement,  to  one  not 
entitled  to  it.     The  following  is  a  copy  of  the  check : 

••No.  8609.  CoLUMnus,  O.,  January  22<i.  1800. 

••The  National  Exchange  Bank  and  Depository  of  the  United  States,  Columlm% 

Ohio,  pay  to  Frederick  B.  Dodge,  or  order,  four  hundi^  and  eighty-six  doliais 

and  eleven  cent& 

"496.11.  WILLIAM  8.  8TRYKER, 

PaymofOer  U,  A  ArmyP 

The  case  was  tried  on  the  following  agreed  statement  of  facts: 
Frederick  B.  Dodge,  the  plaintiff,  resides  at  Toledo,  Ohio.    A 
few  days  prior  to  the  22d  of  January,  1866,  being  the  owner  of  a 
certificate  of  indebtedness  due  to  him  from  the  United  States  for 
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the  sum  of  $486.1 1,  he  indorsed  the  same  in  blank,  and  inclosed  it 
in  a  letter  which  was  sent  by  mail  from  Toledo  to  Cincinnati,  O.,  to 
Dwight  Bannister,  paymaster  U.  S.  A.,  then  stationed  at  Cincinnati, 
requesting  him  to  pay  the  same  and  return  the  money  to  him,  by 
drait  or  check,  by  mail.  This  letter,  with  the  certificate  indorsed, 
was  stolen  from  the  mjiil  or  post-ottice  at  Cinciimati,  and  the  certifi- 
cate was  presented  for  payment  to  said  Bannister,  at  Cincinnati,  by 
the  thief,  ivho  falsely  represented  himself  to  be  Frederick  C.  Dodge. 
The  paymaster  declined  to  pay  the  certificate  to  him  without  proof 
of  identity,  and  the  person  holding  it  went  out  professedly  to  pro- 
cure such  proof,  but  did  Rot  return.  On  the  22d  of  January,  1860, 
the  same  peraon  presented  the  said  certificate  for  payment  to  W.  S. 
Stryker,  paymaster  U.  S.  A.,  at  his  office  in  Columbus,  O.  The  said 
paymaster  received  the  said  certificate,  and,  on  requiring  proof  of 
identity,  was  told  by  the  said  pci*son  that  he  could  identify  himself 
at  the  bank.  The  said  paymaster  thereupon,  in  payment  of  said 
certificate,  gave  to  him  the  said  *>heck  on  the  defendant,  a  copy  of 
which  is  set  out  in  the  petition.  He  j^resented  the  said  check  to 
the  defendant  on  the  same  day,  representing  himself  to  be  Frederick 
B.  Dodge,  the  plaintiff,  indorsed  the  said  check  in  that  name,  and 
received  the  said  money,  to  wit,  1486.11,  from  the  defendant  in  pay- 
ment of  said  check.  The  said  plaintiff  had  no  knowledge  whatever 
of  the  said  pereon;  never  gave  him  any  authority  to  act  for  him, 
and  the  entire  transaction  was  wholly  without  his  knowledge  oi 
consent.  The  said  defendant  had  no  knowledge  of  the  said  plain- 
tiff at  the  time  of  the  payment  of  said  check,  nor  of  any  of  the 
foregoing  facts  that  had  transpired  prior  to  the  presentation  of  said 
check  for  payment,  nor  of  the  object  or  purpose  of  said  Stryker  in 
drawing  said  check  payable  to  order.  The  said  defendant,  as  a 
national  bank  and  United  States  depository,  had  a  running  account 
with  said  Stryker,  as  paymaster,  and  paid  the  checks  of  said 
paymaster,  given  to  soldiers  from  all  parts  of  the  State; 
and  the  same  party  presenting  the  check  aforesaid  claimed 
to  be  a  soldier.  The  handwriting  of  plaintiff  differed  entirely  from 
that  of  the  person  who  received  payment  of  the  check.  After  the 
payment  of  said  check  by  the  defendant  in  manner  aforesaid,  and 
before  this  action  was  commenced,  the  said  Stryker,  with  knowledge 
of  the  claim  of  the  ]>laintiff,  settled  his  account  with  the  defendant 
and  received  and  credited  said  check  in  said  settlement. 
Judgment  below  was  for  defendant.  Plaintiff  appealed. 
Vou  V— 82 
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(7.  iVI  Olds^  for  plaintiff  in  error,  as  to  the  liability  of  a  bank  oo 
a  forged  indorsement,  cited  Vanbibber  <t  Co.  v.  Bank  of  Louisiancty 
14  La.  An.  481 ;  Graves  v.  7%«  American  Exchange  Bank^  17  N.  T. 
205;  Mead  v.  Toung^  4  Tenn.  28;  2  Pars,  on  Bills,  64,  81,  684,  596, 
596;  Chitlyon  Bills,  64,  261 ;  1  Daer,  434;  Story  on  Notes  and  Bills, 
]>.  480,  §  376,  p.  483,  §  379  and  p.  492,  §  386;  1  Hill,  287;  2  Sandf. 
*J47;  Shaffer  v.  McKee^  19  Ohio  St  526;  1  Pars,  on  Bills,  277,  278. 

As  to  plaintiff's  right  to  satisfy  claim  and  hold  the  check,  and 
thereby  to  ratify  the  act  of  Stryker,  coansel  cited  1  Pars,  on 
Bills,  253;  2  id.  256;  Hi^e  v.  Hdrtness  et  al.  11  Ohio  St  456;  Oraves 
V.  American  Mschange  Bank^  17  N.  Y.  207;  VdnMbher  A  Co,  v. 
Bank  of  Louisiana^  14  La.  An.  481. 

Henry  C,  NobiU^  for  defendant  in  error,  cited,  as  to  the  liability 
of  the  bank,  2  Pars,  on  Bills,  61;  Story  on  Agency,  §  808  e^  eeq,; 
Heiuhaw  v.  Noble^  7  Ohio  St.  226, 23 1 ;  CogiUy.  American  iachange 
Bank^  1  N.  Y.  113 ;  as  to  the  right  of  action  of  plaintiff,  oonnsel 
cited  Morgan  v.  The  Merchants^  Mschange  Bank^  1  Daer,  484;  S.  C. 
in  appeal,  11  N.  Y.  404;  1  Pars,  on  Prom.  Notes,  48;  Clark  y.  Boyd^ 
2  Ohio,  66 ;  as  to  the  right  of  the  drawer  of  the  check.  Smith  y.  The 
Merchant^  Bank  of  New  Orleans^  6  La.  An.  610;  Story  on  Agency, 
§§  246,  247. 

WiiFTE,  J.  This  case  is  not  free  from  difficulty,  and  its  determi- 
nation has  engaged  the  most  attentive  consideration  of  the  coart 
We  do  not  propose,  however,  to  enter  into  a  detailed  examination 
of  the  authorities  cited  and  relied  upon  by  the  counsel  of  the  respec- 
tive parties;  but  shall  content  ourselves  mainly  with  stating  the 
grounds  upon  which  our  conclusion  is  founded. 

1.  The  undertaking  of  a  banker  to  his  customers,  is  to  pay  their 
bills  or  checks  according  to  the  law-merchant.  If  the  bill  or  check 
is  payable  to  order,  it  is  an  authority  to  pay  to  any  person  who 
becomes  holder,  by  a  genuine  indorsement. 

If  the  paper  is  originally  payable  to  bearer,  or  if  there  is  after- 
ward a  genuine  indorsement  in  blank,  it  is  an  authority  to  pay  to 
the  person  who  seems  to  be  the  holder.  RobarU  y.  Tucker^  16 
Q.  B.  560  (71  Eng.  C.  L.  559). 

In  this  case  it  was  laid  down  that  the  banker  cannot  charge  his 
customer  with  any  other  payments  than  those  made  in  pursuance  oi 
that  authority,  unless  (1)  the  circumstances  amounted  to  a  direotior. 
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from  the  castomer  to  the  banker  to  pay  the  i)aper  without  reference 
to  the  genuineness  of  the  indorsement;  or  (2)  were  equivalent  to  a 
subsequent  admission  that  the  indoi-sement  was  genuine,  in  reliance 
on  which  the  banker  was  induced  to  so  alter  liis  position  as  to  pre- 
clude the  customer  from  showing  the  indorsement  to  be  forged* 

Applications  of  the  general  rule  are  found  in  the  following  cases : 

In  Graves  v.  The  American  Eixchange  Bank  (17  N.  Y.  206),  it 
was  held  that  the  drawee  of  a  bill  of  exchange  is  bound  to  ascertain 
that  the  person  to  whom  he  makes  payment  is  the  genuine  payee, 
or  is  authorized  by  him  to  receive  it.  And  that  it  is  no  defense 
against  such  payee  that  the  drawee,  in  the  regular  course  of  business, 
and  with  nothing  to  excite  suspicion,  paid  the  bill  to  a  holder  in 
good  faith  and  for  value,  under  the  indorsment  of  a  person  bearing 
the  same  name  as  the  payee. 

Morgan  v.  The  Bank  of  tlie  StcUe  of  Nisw  York  (1  Kern.  404), 
was  a  suit  against  the  bank  for  money  deposited  with  it  by  the 
plaintiff.  Tlie  defendant  produced  a  check  upon  the  bank  which  it 
had  paid,  for  the  amount  of  the  money,  signed  by  the  plaintiff  and 
payable  to  the  order  of  Corless  &  Co.,  and  with  the  name  of  this 
firm  written  upon  it;  it  was  proved  that  this  was  not  the  indorse- 
ment of  the  firm,  and  that  it  never  owned  or  had  any  interest  in 
the  check.  The  court  held  the  payment  of  the  check  to  be  no 
4h^fon8e. 

In  Vanbibber  v.  ITie  Bank  of  Louisiana  (14  La.  An.  481),  it  was 
held  that  the  bank  is  liable  to  the  payee  of  a  check  made  payable 
to  his  order,  when  the  check  is  paid  on  a  forged  indorsement  made 
by  the  collector  of  the  payee,  who  received  the  check  in  payment 
of  a  bill  of  merchandise  entrusted  to  him  for  collection  by  his 
employer. 

In  the  opinion  in  this  case  the  court  say:  '^The  bank  holds 
the  money  of  its  depositors,  subject  to  be  checked  for,  as  their 
agent.  When,  then,  the  bank  receives  a  check  instructing 
them  to  pay  a  certain  part  of  the  deposit  of  the  drawer  to  a 
third  party,  and  the  bank  agrees  so  to  do  by  its  general  cus- 
tom, and  by  undertaking  to  pay  it  upon  the  supposed  indorsement 
of  the  third  party,  the  amount  of  the  money  represented  by  the 
check,  and  on  deposit  as  that  of  the  drawer,  because  eo  instante  the 
property  of  the  payee,  and  the  bank,  from  the  moment  it  under- 
takes to  pay  the  check,  holds  the  amount  of  the  check  as  the  agent 
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of  the  payee,  and  is  responsible  to  the  payee,  as  his  agent,  if  it  pays 
it  upon  a  forged  indorsement." 

In  Talbot  v.  Iia?ik  of  Rochester  (l  Hill,  295),  the  principle  was 
decided  Uiat  the  owner  of  negotiable  paper  had  his  election  to  sue 
ihe  party  taking  and  collecting  it  under  a  forged  indoi-seraent, 
either  in  trover  for  its  conversion,  or  to  recover  its  amount  in  an 
action  for  money  had  and  received.  See,  also,  Shaffer  v.  McKety 
19  Ohio  St.  526. 

2.  Do  the  facts  of  this  case  bring  it  within  either  of  the  excep- 
tions, before  stated,  to  the  general  rule  as  to  the  liability  of  the 
bank  to  its  customer,  the  drawer  ? 

As  to  the  first  exception  named,  it  seems  to  us  they  do  not.  We 
find  nothing  in  the  agreed  statement  amounting  to  a  direction 
from  Stryker,  the  drawer,  to  the  bank,  to  pay  the  check  without 
reference  to  the  genuineness  of  tlie  indoraement.  On  tlie  contrary, 
the  circumstances  negative  the  idea  of  the  existence  of  any  such 
direction  or  authority.  Striker,  the  paymaster,  on  receiving  the 
voucher,  i-equired  the  peraon  presenting  it  to  identify  himself  as 
Frederick  B.  Dodge.  This  the  pereon  said  he  could  do  at  tlie  bank; 
and,  thereupon,  the  check  was  given  to  him  payable  to  the  order  of 
Frederick  B.  l^odge,  with  the  understanding  and  expectation  that 
it  would  be  paid  only  in  case  he  identified  himself  as  the  payee,  or 
procured  the  indorsement  of  the  latter. 

If  the  pereon  in  presenting  the  voucher  had  been  in  fact  autho- 
rized by  Dodge,  or  had  assumed  to  be  his  mere  agent  instead  of 
assuming  to  be  Dodge  himself,  the  check  might  properly  have  been 
given  in  the  way  it  was.  In  such  case,  if  the  bank  had  paid  the 
check  on  the  forged  indorsement,  we  do  not  understand  it  to  be 
claimed  that  such  payment  would  have  discharged  the  bank  from 
liability.  Yet,  the  facts  known  to  the  bank,  and  on  which  it  acted 
in  making  the  payment  in  the  present  case,  do  not  differ  from  what 
they  would  liave  been  in  the  case  supposed.  From  the  agreed 
statement  it  appears  that  the  bank  paid  the  check  on  the  representa- 
tion of  the  bearer  that  he  was  the  payee,  and  on  his  indorsing  it 
with  the  payee's  name,  without  exercising  any  other  precaution  or 
making  any  further  inquiry. 

The  ground  on  which  the  bank  is  claimed  to  be  discharged  from 
liability  is  the  alleged  negligence  of  Stryker  in  not  requiring  the 
person  to  whom  the  check  was  given  to  identify  himself  as  Frei^ 
erick  B.  Dodge,  the  owner  of  the  voucher,     k  is  not  claimtHl  that 
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any  fraad  was  intended,  or  that  the  drawer,  iii  the  manner  of  gtving 
the  cheek,  violated  any  arrangement  or  understanding  betweec 
himself  and  the  bank. 

On  this  branch  of  the  case  we  are  not  unanimous.  But  it  seema 
to  a  majority  of  the  court  that  as  it  was  competent  for  the  drawer 
to  make  his  check  payable- to  the  order  of  Dodge  and  devolve  the 
duty  on  the  bank  of  paying  only  on  Dodge's  genuine  order,  the 
liability  of  the  bank  cannot  be  affected  or  discharged  by  any  act  or 
omission  of  the  drawer  in  issuing  the  check,  of  which  the  bank  had 
no  notice,  and  which  in  no  way  influenced  its  conduct.  This  prin 
ciple  is  distinctly  recognized  in  RobarU  v.  Tucker^  supra. 

In  regard  to  the  application  of  the  second  exception,  above  stated, 
to  this  case,  viz. :  the  evidence  of  the  subsequent  implied  admission 
of  Stryker  that  the  check  had  I'^^n  paid  to  the  proper  party,  arising 
from  his  taking  up  the  check  on  settlement  with  the  bank,  it  is 
sufficient  to  say,  that  whatever  might  be  the  effect  in  a  controvei*sy 
between  the  bank  and  Stryker,  it  cannot  impair  the  rights  which 
the  plaintiff  was  then  known  to  assert  against  the  bank. 

It  appeal's,  by  the  agreed  statement,  that  Stryker  settled  with  the 
bank  with  knowledge  of  the  "  claim  of  the  plaintiff."  We  under- 
stand ''  the  claim  of  the  plaintiff"  to  refer  to  his  claim  against  the 
bank,  and  which  he,  shortly  afterward,  brought  his  suit  in  the  court 
below  to  enforce.  The  bank  had  charged  the  check  against  the 
drawer,  and,  on  the  settlement,  received  credit  for  the  amount  as  so 
much  of  his  deposit  appropriated  to  its  payment. 

3.  The  remaining  question  is  whether  the  plaintiff  could  ratify 
the  giving  of  the  check  in  his  name,  and  thus  make  it  his  own. 

We  think  he  could,  as  well  against  the  bank  as  against  Stryker. 
and  that  by  the  agreed  statement  he  is  shown  to  have  done  so.  It 
is  a  maxim  that  a  subsequent  ratification  has  a  retrospective  effect, 
and  is  equivalent  to  a  prior  command.  An  instance  of  the  applica 
tion  of  the  maxim  is,  "that  if  the  goods  of  A.  are  wrongfully  taken 
and  sold,  the  owner  may  bring  trover  against  the  wroqg-doer,  or 
may  elect  to  consider  him  as  his  agent — may  adopt  the  sale  and 
maintain  an  action  for  the  price."  Broom's  Maxims,  *p.  834.  So  in 
*h\s  case,  though  the  possession  of  the  voucher  by  the  person 
presenting  it  to  the  paymaster  was  tortious,  the  plaintiff  could  adopt 
'/,%  surrender  and  the  receipt  of  the  check  in  exchange,  as  the  act 
o^  his  agent. 

The  thief,  if  such  he  was,  had  no  right  to  the  check,  either  iS 
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iigainst  the  plaintiff  or  the  paymaster.  As  against  him  the  plaintiff 
could  ratify  the  exchange  of  the  voucher  for  the  check  and  claim 
the  check;  and  such  ratification  would  be  good  against  the  pay- 
master while  he  retained  the  voucher.  As  against  the  plaintiff  thp 
paymaster  could  not  claim  both  check  and  voucher. 

The  effect  of  the  ratification  was  to  make  the  check  the  propei*ty 
uf  the  plaintiff;  but  he  did  not  thereby  impliedly  authorize  the 
indorsement  of  the  check.  An  agency  to  receive  a  check  payable 
to  order,  implies  no  authority  to  indorse  it  in  the  name  of  the 
principal. 

The  transaction  with  the  paymaster  is  distinct  from  that  with  the 
bank.  The  ratification  of  the  former  excludes  the  idea  of  a  ratifica- 
tion of  the  payment  by  the  bank.  The  check  was  made  payable  to 
the  order  of  the  plaintiff  for  his  protection  and  benefit;  the  bank 
paid  it  in  its  own  wrong  without  authority  from  him  or  the  drawer. 

But  it  is  sdd  that  if  a  ratification  be  allowed,  as  between  the 
plaintiff  and  the  paymaster,  it  ought  not  to  affect  the  bank,  a  thirii 
party. 

The  answer  to  this  is,  that  the  bank  dealt  with  the  transaction  as 
it  was  finally  ratified,  and  did  nothing  on  the  idea  of  its  being 
unauthorized. 

In  the  opinion  of  a  majority  of  the  court  the  judgment  of  the 
district  court  and  of  the  court  of  common  pleas  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgm&rU  reversed, 

Brinkerhoff,  C.  J.,  Scott  and  Day,  JJ.,  concurred. 
Welch,  J.,  dissented. 
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First  National  Bank  of  Gbssntisld,  plaintiff  in  error,  v.  Ma- 

BIBTTA    AND  CINCINNATI  RaILBOAD  CoMPANT. 

(SO Ohio  BtSBO.) 

Chmnum  carrier — UdbiUty  for  money  carried  on  pereon  of  paeeeTiger. 

A  common  carrier  of  passengers  is  not  liable  for  the  negligent  destmction  of 
money  kept  in  the  custody  of  the  passenger  and  carried  by  him,  without 
notice  to  the  carrier,  for  a  purpose  unconnected  with  the  expenses  of  the 
journey. 

Where  plaintiff  intrusted  a  package  of  money  to  his  agent  to  carry,  and  Ui9 
f^g;cnt  while  a  passenger  on  a  railroad  was  killed,  and  the  money  which  was 
carried  on  the  agent's  person,  without  notice  to  the  railroad  company,  was 
destroyed  by  the  company's  negligence,  it  was  lieid  that  the  company  was  not 
liable  for  the  loss  of  the  money  either  on  the  ground  of  its  duty  as  common 
carrier,  or  by  virtue  of  the  maxim  aU  utere  tuOy  ut  alienum  non  ladas. 

Action  to  recover  t'iie  amount  of  money  alleged  to  be  negligently 
ilestroyed  by  defendant  railroad  company.  The  petition  set  forth 
briefly  that  on  the  14th  of  February,  1865,  the  plaintiff  bank 
intrusted  to  their  agent,  T.  S.  McElroy,  the  sum  of  $4,000,  in  legal 
tender  notes,  to  be' transmitted  from  Greenfield  to  Cincinnati;  that 
huid  agent  took  passage  on  defendant  railroad  at  Greenfield  for 
Cincinnati,  with  the  money  in  his  possession  and  on  his  person, 
:ind  that  the  train  on  account  of  defendant's  negligence  fell  throug'ii 
A  bridge  over  Lee's  creek,  and  the  car  in  which  said  agent  waa 
taking  fire,  his  body  was  consumed  and  the  money  with  it.  The 
]mtition  was  demurred  to  on  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained and  judgment  rendered  for  defendant.  Plaintiff  filed  a 
petition  in  error. 

JS.  it  S,  B.  Mattheu>8  (with  MiUs  Gardner)^  for  plaintiff  in  error,  aa 
to  the  right  of  plaintiff  to  maintain  the  action  cited,  N.  Y.  Steam  Nav. 
Co.  V.  Merchant's  Bank  of  Boston^  6  How.  344 ;  Pttterhaugh  v. 
BeasoTy  9  Ohio  St.  488;  Berkshire  Woolen  Co.  v.  JF^octory  9  Cush.  424, 
Beal  V.  MorriSy  Yelverton,  162,  and  notes  and  cases  cited  in  the 
American  edition;  S.  C.  Cro.  Jac.  224;  Bac.  Abr.,  Inns  and  Inn- 
keepers, C.  5 ;  Tow/tso?i  V,  Havre  de  Chra^ce  Bank^  6  Har.  <fe  Johns. 
47,  53;  Bennett  v.  MiUer,  5  T.  R.   273;  Mason  v.   27iOmpsony  9 
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Pick.  280;  £^ps  v.  JffindSy  27  Miss.  657;  Needles  v.  Sbward^  1  E. 
D.  Smith,  54;  Meats  v.  London  <t  SoiUhwestern  Railway  Co.y  11 
Com.  Bench  (N.  S.),  8o0;  Tancred  v.  AUgood^  4  H.  ifc  N.  438,  and 
lAxncashire  Wagon  Co,  v.  JFltzhugh^  6  H.  <fc  N.  502. 

Counsel  argued  the  following  propositions  on  the  main  question. 

1.  That  the  plaintiff's  property  being,  at  the  time  of  its  destruc- 
tion, where  it  might  have  been  and  was  lawfully;  that  is,  in  the 
exercise  by  the  plaintiff  of  a  legal  right  in  reference  to  it,  and 
beinf^,  without  any  fault  of  the  plaintiff,  destroyed  by  the  negli- 
gence of  the  defendant,  in  the  management  of  its  own  property,  a 
right  of  action  accrues  for  the  damage,  by  virtue  of  the  maxim, 
sic  utere  tuo^  ut  alienum  non  IcBdas. 

2.  That  the  duty  which  the  defendant,  as  a  common  earner  of 
passengers,  owed  to  McElroy,  to  exercise  care  and  skill  in  trans- 
porting him  safely,  extends  to  all  articles  of  value  which  at  the 
time  he  had  lawfully  in  his  possession  or  about  his  person,  so  as  to 
entitle  him,  or  its  owner,  in  case  of  injury  resulting  from  a  breach  of 
that  duty,  to  recover  compensation  for  the  damage  done  to  such  pro- 
perty ;  and  cited,  as  to  the  first  proposition,  Kenjohacker  v.  C,  C.  A  C. 
R.  R.  Co.,  3  Ohio  St.  175;  C  CA  C.  R.  R.  Co.  v.  Keart/,  3  Ohio 
St.  205;  Dayton  v.  Pea^e^  4  Ohio  St.  96.  See,  also.  Broom's  Com- 
mentaries on  the  Common  Law,  668,  661;  iMngridge  v.  Zcoy,  2 
Mees.  <fc  Wels.  519;  WirUerboUom  v.  WriglU,  10  id.  109;  Gerhard 
v.  BateSy.2  Ellis  <fc  Black.  476;  Longmeid\.  IloUiday,^  Exch.  761; 
Dixon  V.  BeU,  5  M.  &  Selw.  198;  BUtckmore  v.  Bristol  A  Esuter 
Railway  Co.,  8  Ellis  ifc  Black.  1035 ;  Mars  v.  L.  A  S.W.  Railway  Co,, 
1 1  Com.  Bench  (N.  S.),  854;  Farranty,  Barnes,  11  Com.  Bench,  553; 
Brass  v.  Maitland^  6  Ellis  &  Black.  470;  Williams  v.  East  Didia  Co,, 
3  East,  192;  Thomas  v.  JVinc/iester,  10  N.  Y.  397;  Jndermauer  v. 
Dames,  L.  K.  1  Com.  Pleas,  274;  Lancaster  Canal  Co,  v.  Parnaby, 
11  Ad.  &  El.  223;  Chapman  v.  Rothwell,  E.  B.  <fc  E.  168;  SotUhr 
cote  v.  Statdey,  1  H.  &,  N.  247;  Barnes  v.  Ward,  9  Manning, 
Granger  &  Scott,  393;  JIadley  v.  Taylor,  L.  R.,  1  Com.  Pleas,  53; 

Vdughan\,  Me?ilove,  3  Bing.  (N.  C.)  468;  Vavghan  v.  2crff^  Vale 
Railway  Co,,  3  H.  &  N.  743;  5  id.  679;  Piggott  v.  Eastern  Counties 
Railway  Co.,  3  C.  B.  229;  Aldridge  v,  Gt.  West,  Rail,  Co,,  3  M. 
<fc  Gr.  515;  Fremantle  v.  Lorid,  A  N,  West,  Rail,  Co,,  10  C.  B. 
(N.  S.)  89;  DidyeU  v.  Tyer,  Ellis,  Blackburn  A  EUis,  Q.  B.  899 
(96  E.  C.  L.);  Phlla,  A  Read.  R.  R.  Co,  v.  Derby,  14  How.  485. 
As  to  the  second  proposition,  counsel  cited  Le  Conteitr  v.  London 
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and  Southwestern  Railway  Co.y  Law  Rep.,  1  Q.  B.  54.  See,  also, 
Mars/udl  v.  York^  Newcastle  and  Berwick  Railway  Co.y  11  Com. 
Bench,  655;  Davidson  v.  OraJiam^  2  Ohio  St.  13;  Graham  <t  Co. 
V.  DaviSy  4  id.  362;  Wilsons  v.  Hamilton^  id.  722. 

And  the  want  of  notice^  as  to  the  presence  of  such  property, 
fails  as  a  ground  of  defense:  See  Jordan  v.  FbU  River  Railroad 
Co..  5  Cash.  74;  Brooke  v.  Pickwick^  4  Bing.  218 ;  Batson  v.  Bono- 
van^  4  B.  <fe  Aid.  21;  Johnson  v.  Stone^  11  Humph.  419;  21  III.  278; 
Smith  and  Wife  v.  The  Boston  and  Maine  Railroad  Co.y  44  N.  H. 
235;  Riky  v.  jETomc,  6  Bing.  217;  Sleat  v.  Fagy^  6  B.  &  Aid.  342; 
Butcher  y.  The  London  and  SoiUhtoestem  Railway  Co.^  16  Com. 
Bench,  13;  Dansay  ▼.  Richardson^  3  El.  &  BL  170;  Oreat  Northern 
Railway  v.  Shepherd^  8  Exch.  30;  Richards  v.  London^  Brighton 
and  South  Coast  Railway  Co.^  7  Com.  Bench,  839;  Walker  y.  Jack* 
son,  10  Mees.  &  Wels.  161;  mnt07h  v.  Bibdiny  2  Ad.  A  El.  (N.  S.) 
646;  Wilson  v.  BuUj  11  Mees.  A  Wels.  113;  Wyld  v.  Bickford, 
8  i«L  113;  Holder  y.  SovXby,  8  Com.  Bench,  265;  Manning  v.  Wells ^ 
t>  Humph.  748;  Berkshire  Woollen  Co.  v.  Proctor,  7  Cush.  424; 
Kent  V.  Shuckardy  2  B.  &  Aid.  803;  TI^M;i6  v.  Bolster,  3  E.  D.  Smith 
(X.  Y.  Com.  Pleas),  337;  Wilson  v.  Newport  Bock  Co.,  12  Jurist, 
N.  8.,  233  (5  Am.  Law  Reg.  748);  KnigMs  Admr.  v.  Quarles,  2 
];rod.  &  Bing.  102 ;  1  Williams  on  Exrs.  712  (5th  Am.  ed.) ; 
Hroom^s  Legal  Maxims,  702;  Brake  y.  Beckham,  11  M.  &  W.  319. 

Counsel  further  argued  that  the  damages  were  not  too  remote,  and 
cited  Rigby  y.  Hewitt,  5  Exch.  249;  Harrison  y.  Berkley,  1  Strob. 
525,  549;  Leame  y.  Bray,  3  East,  699;  Weaver  y.  Ward,  Hob.  134; 
Dickenson  y.  Watson,  2  Jones,  206;  C7o6^  y.  Buryea,  32  Barb.  480; 
Dixon  y.  jS^,  5  M.  4&  S.  198;  Greenland  y.  Chaplain,  5  Exch.  243; 
A'///«er/  V.  jFbrrf,  1  EL  A  El.  602;  Gibbons  y.  Pt^oper,  1  Lord  Ray- 
mond, 38;  Vanderburgh  v.  Truox,  4  Denio,  464;  Gerhard  y.  Bates, 
2  El.  A  El.  490 ;  6^tZ2e  y.  Swan,  19  Johns.  381;  Powell  y.  Salisbury, 
2  Y.  &  Jer.  391;  Sedg.  on  Danu  86  et  seq.;  Gunter  y.  Astor,  3 
Moore,  12;  Burnley  y.  Gye,  2  EL  4fe  BL  236;  Wilson  v.  Newport 
Dry  Bock  Co.,  12  Jurist,  N.  S.  233  (6  Am.  Law  Reg.  748) ;  Jones 
V.  Boyce,  Stark.  495;  Bavis  y.  Garrett,  6  Bing.  716 ;  Scott  y.  Shep' 
herd,  2  W.  Bla.  892. 

Hoadly,  Jackson  A  Johnson  for  defendant  in  error,  argued  that 
the  company  would  not  haye  been  liable  eyen  if  the  money  had  been 
contained  in  the  agent's  trunk,  for  the  .term  "baggage/'  or  "lug- 
Vol.  v.— 83 
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gage,''  does  not  include  money  in  large  qaantities,  and  cited  Jone» 
V.  Voorhees^  10  Ohio,  150;  Mad  River  RaUroad  Company  v.  JFu/- 
ton^  20  id.  318;  Orange  County  Rank  v.  Rroum^  9  Wend.  85; 
Jfawkins  v.  Hoffman^  6  Hill,  586;  Hiekox  v.  NaugaJtuek  Railroad 
Co.y  31  Conn.  281;  Rett  v.  DretOy  4  E.  D.  Smith,  69;  Ihxffyy.  Thomp- 
9on,  id.  178;  Doyle  v.  Kieer^  6  Ind.  242;  Romar  v.  MaxweUy  ^ 
Humph.  021;  Fotoler  v.  Dorlon^  24  Barb.  385;  Chicago  A  Aurora 
R,  R,  Co.  y.  Thompson^  19  HI.  578;  Davis  v.  Michigan^  etc,  iZ.  R 
Co,,  22  111.  278;  Hutchinga  v.  Weslem,  etc.,  R.  R.  Co.,  25  Qa.  61. 
The  company  had  no  notice  of  the  money  being  carried.  See  Par- 
dee V.  Drewy  25  Wend.  459;  JFhrrant  y.  BameSy  11  Com.  Bench^ 
553;  S.  C,  8  Juriat  (N.  S.),  868;  MarUe  y.  City  of  Worcester ,  4 
Gray,  395. 

This  money  was  unlawfully  where  it  was,  and  no  duty  or  obliga- 
tion to  protect  it  existed.  The  carrier  might  ^  not  be  justified  in 
throwing  it  oyerboard,''  as  Chief  Justice  jERyis  says,  in  11  Com. 
Bench,  555,  but  he  is  not  liable  for  negligence.  See,  also,  AUen  v. 
SewaUy  2  Wend.  327;  Seuoall  y.  AUm,  6  id.  335;  Citizens^  Rank  v. 
Nantucket  Steamboat  Co.,  2  Story,  16,  54;  Orange  County  Rank 
y.  Rroum,  9  Wend.  116;  Totoer  y.  Uiica  and  Schenectady  Railroad 
Co.y  7  Hill,  47;  Richards  y.  Wescott  et  cU.,  2  Bosw.  589;  Chicago 
and  Aurora  Railroad  Co.  y.  Thompsony  19  III.  578,  594;  Davis  v. 
Michigan  Southern  Railroad  Co.,  22  111.  278;  Hatchings  <b  Co.  y. 
Western  and  Atlantic  Railroad  Co.,  25  Ga.  64;  Miles  y.  CaUle  et  al.y 
6  Bing.  473,  most  resembles  the  case  at  bar;  Gibbons  y.  Payriter 
et  al.y  4  Burr.  2298 ;  Great  Northern  Railway  Co.  y.  Sh^herdy  8 
Ezch.  30;  Cahillv.  London  and  Nl  W.  Railway  Co.y  13  Com.  Bench| 
N.  S.  (106  Eng.  Com.  Law)  818;  Retfast,  etCy  Railway  Co.  y. 
KeySy  9  House  of  Lords  Cases,  655;  S.  C,  8  Jurist  (N.  S.),  367;  Doyle 
y.  KiseTy  6  Ind.  245. 

Counsel  further  argued  that  the  fraud  of  plaintiff's  agent  con- 
tributed to  the  loss;  when  property  is  brought  into  danger  pur- 
posely, as  here,  the  fraud  is  intentional,  and  operates  as  a  continu- 
ing and  present  purpose  at  the  yery  moment  of  the  injury.  Id 
most  if  not  all  the  States,  where  the  straying  of  cattle  has  been 
treated  as  negligent,  it  has  been  held  to  be  a  proximate,  not  remote 
cause.  Perkins  y.  JSastem  and  R.  A  M.  Railroad  CompanieSy  £9 
Me.  307;  Tower  y.  Providence  df  Worcester  Railroad  Company^  2 
R.  I.  404;  Ibnawanda  Railroad  Company  y.  MungsTy  5  De|iiQ(^9M; 
Monger  v.  Tonawanda  Railroad  Companyy  4  Oomat.   349;    2fmf 
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York  Jb  JSHe  Railrodd  Company  y.  Skinner^  19  Penn.  St.  298; 
WiRiama  v.  Michigan  Central  Railroad  Company^  2  Micl).  259; 
Chicago  db  Mississippi  Railroad  Company  v.  JPatc/iin,  16  111.  19b;. 
G.  W.  Railroad  Compang  v.  Thompson^  17  id.  131;  Central  MUp^ 
tary  Tract  Railroad  Company  v.  Roeka/eOow^  id.  541 ;  lUinois^ 
Central  Railroad  Company  v.  Reedy,  id.  580.  See,  also,  I^mmon^. 
V.  Centred  Ohio  Railroad  Company ,  6  Ohio  St.  109;  Trow  v.  Ver-- 
mofU  Central  Railroad  Company,  24  Vt.  487;  Chicago  df  NlWi 
Railway  Company  y,  Ooss,  17  Wis.  428;  Perrin^s  Administrators  y^ 
Protection  Insurance  Company,  11  Ohio,  147;  Waters  v.  ITieMer*- 
chants^  Zouisville  Insurtmce  Company,  11  Pet.  519. 

Scott,  J.  If  the  facts  stated  in  the  petition  show  the  defendant 
to  have  been  gniltj  of  a  breach  of  contract,  or  derelict  in  respect, 
to  a  legal  dnty,  we  think  the  plaintiff's  claim  cannot  be  resisted  oa 
the  ground  that  the  contract  was  made,  not  with  the  plaintiff,  but. 
with  an  agent  acting  in  his  own  name,  or  that  the  supposed  dut]r 
was  owing  to  the  agent  and  not  to  his  principal.  The  bank  had 
the  same  right  to  send  the  notes  in  controversy  by  McElroy,  as  a 
special  agent,  as  it  would  to  have  carried  them  over  the  same  road 
under  the  same  circumstances  through  its  president,  cashier  or  any 
other  officer;  and  McElroy  had  the  same  right  to  carry  the  rote» 
for  the  bank,  as  for  himself,  had  they  been  his  property.  We  fully 
concur  with  the  supreme  court  of  the  United  States  in  the  case  of 
The  New  Jersey  Steam  Navigation  Company  v.  7^  Merchants^ 
Rank  o/Roston,  6  How.  344  (cited  by  counsel)  where  it  is  said: 
'*  The  cases  are  numerous  in  which  the  general  owner  has  sustained 
an  action  of  tort  against  the  wrong-doer  for  injuries  to  the  property 
while  in  the  hands  of  the  bailee.  The  above  cases  (referring  to- 
cases  previously  cited)  show  that  it  may  be  equally  well  sustained 
for  a  breach  of  contract  entered  into  between  the  bailee  and  a  third 
person.  The  court  look  to  the  substantial  parties  in  interest,  with 
a  view  to  avoid  circuity  of  action,  saving,  at  the  same  time,  to  the 
defendant  aU  the  rights  belonging  to  him  if  the  suit  had  been  ia 
the  name  of  the  agent.**  We  may  add  that  our  code  of  civil  pro- 
cedure requires  actions  generally  to  be  prosecuted  in  the  name  of 
the  real  ]>arty  in  interest ;  and  if  the  plaintiff's  property  was  de- 
stroyed solely  throngh  the  negligence  of  the  defendant,  and  without 
fan.t  on  the  part  of  the  agent,  it  is  clear  that  the  estate  of  the  lat- 
♦«»r  ciiinot  be  held  liable  for  the  loss,  and  the  liability,  if  there  b^ 
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one,  rests  on  the  defendant.  We  think,  then,  that  the  case  Rt:iuda 
on  the  same  grounds,  and  presents  precisely  the  same  questions,  as 
though  the  notes  had  been  the  property  of  McElroy,  and  he,  hav- 
ing survived,  had  brought  this  action  to  recover  of  the  defendant 
for  their  loss.  Could  such  action  be  maintained,  under  the  state 
of  facts  shown  by  the  petition  ? 

In  the  able  and  elaborate  argument  of  counsel  for  plaintiff,  the 
right  to  recover  is  based  upon  two  distinct  grounds: 

1.  That  the  plaintiff's  property  being  at  the  time  of  its  destruc- 
tion where  it  was  lawfully — that  is,  in  the  exercise  by  the  plaintiff 
of  a  legal  right  in  reference  to  it  — and  being,  without  any  fault  of 
the  plaintiff,  destroyed  by  the  negligence  of  the  defendant,  in  the 
management  of  its  own  property,  a  right  of  action  accimes  for  the 
<lamage,  by  virtue  of  the  maxim,  sic  utere  tuo^  lU  alienum  non  Icedas, 

2.  That  the  duty  which  the  defendant,  as  a  common  carrier  of 
passengers,  owed  to  Mc£lroy,  to  exercise  care  and  skill  in  transport- 
ing him  safely,  extends  to  all  articles  of  value  which,  at  the  time, 
he  had  lawfully  in  his  possession,  or  about  his  person,  so  as  to  enti- 
tle him,  or  its  owner,  in  case  of  injury  resulting  from  a  breach  of 
that  duty,  to  recover  compensation  for  the  damage  done  to  such 
property. 

As  to  the  first  of  these  propositions,  we  do  not  call  in  questioD 
the  justice  or  soundness  of  the  maxim  upon  which  it  is  supposed  to 
rest.  The  only  doubt  is  as  to  its  proper  application  to  the  present 
oase.  Though  stated  as  a  distinct  ground  of  the  plaintiff's  claim^ 
I  do  not  find  it  easy  to  consider,  discuss,  and  apply  to  the  case  the 
first  proposition,  without  any  reference  whatever  to  the  second. 
For  it  will  be  observed  that  this  first  proposition  is  not  based  upon 
any  contract  between  the  parties,  between  McElroy  and  the  defend- 
ant; nor  does  it  at  all  rest  upon  any  liability  on  the  part  of  the 
<lefendant  cw  a  common  carrier  of  goods  or  of  passengers;  it  ignores 
the  fact  that  McElroy,  with  the  plaintiff's  money  about  his  person, 
was  a  jMiMen^^  being  carried  on  defendant's  cars;  and  regarding 
McElroy  and  the  plaintiff  merely  as  portions  of  the  general  public, 
it  seeks  a  recovery  on  the  ground  that  the  defendant  negligently  £o 
conducted  its  business  in  the  running  of  its  train  of  cars  as  to  destroy 
the  plaintiff's  property.  Yet  it  proceeds  on  the  important  assump- 
tion that  the  plaintiff's  money  was  lawfully  where  it  was,  at  the 
time  when  the  catastrophe  occurred;  that  is,  that  McElroy,  ais  a 
|.:i$^scuger  on  defendant's  train  of  cars,  had  a  right  to  carry  the 
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money  with  him,  and,  without  notice  to  defendant,  to  Hiibjeet  it  to 
such  perils  as  might  arise  from  the  ne|icliR^'"^'^'  ^^  deien<iant^H  Her- 
vants  in  the  management  of  tlie  train.  Had  the  money  not  been  in 
the  defendant's  car,  it  would  not  have  been  subjected  to  the  peril 
which  caused  its  destruction;  and  the  question  whether  it  wjis  law- 
fully there,  necessarily  involves  a  consideration  of  the  second  propo- 
sition. Damage  resulting  from  the  negligence  of  another  will  not 
in  all  cases  constitute  a  cause  of  action.  Should  A.  through  negli- 
gence bum  his  own  house,  and  with  it  the  property  of  B.  placed 
therein  without  the  knowledge  or  consent  of  A.,  we  apprehend  B. 
could  not  hold  A.  liable  for  the  loss.  We  cannot,  therefore,  ignore 
the  fact  that  the  carrying  of  the  money  in  defendant's  car  was  an 
essential  element  in  the  circumstances  occasioning  the  loss,  nor  the 
fact  that  it  was  so  carried  by  a  person  whose  only  right  to  be  there 
was  in  virtue  of  his  character  as  a  passenger.  To  ascertain  the 
rights  of  McElroy  as  such  passenger,  and  the  obligations  and  liabili- 
ties of  the  defendant  as  a  common  carrier,  in  respect  to  the  property 
destroyed,  necessarily  requires  a  consideration  of  the  second  propo- 
sition, which  bases  the  right  to  a  recovery  on  the  relation  subsisting 
between  McElroy  and  the  defendant,  at  the  time  of  the  loss,  and 
the  duties  and  obligations  which  that  relation  imposed  on  the 
defendant. 

As  we  have  said,  the  relation  subsisting  between  McElroy  and  the 
defendant  was  that  of  passenger  and  common  carrier,  and  it  was  in 
virtue  of  that  relation  that  plaintiff's  money  was  brought  into 
defendant's  car,  and  became  exposed  to  the  peril  which  caused  its 
loss.  What,  then,  was  the  contract  between  the  defendant,  as  a 
common  carrier  of  passengers,  and  McElroy,  and  what  was  the 
extent  of  the  obligations  imposed  on  the  defendant  by  law,  in  virtue 
of  that  contract  ? 

Upon  well  settled  principles  the  defendant  became  bound,  in  con- 
sideration of  the  fare  paid  by  McElroy,  to  use  the  highest  degree 
of  diligence  and  care  in  transporting  him  to  his  place  of  destination. 
And  this  contract  for  the  carriage  of  his  person  necessarily  included 
the  wearing  apparel  which  accompanied  his  person,  such  reasonable 
sum  of  money  as  might  be  in  good  faith  carried  with  him  for  the 
expenses  of  the  journey,  together  with  all  such  articles,  to  a  reasona- 
ble extent,  at  least,  as  are  ordinarily  carried  or  worn  upon  the  por- 
Bon  for  purposes  of  personal  use,  convenience  or  ornament;  and  we 
agree  with  counsel  for  plaintiff  that  the  contract  also  included  the 
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^*arriage  of  ^'  his  baggage  delivered  to  the  defendant,  as  such,  to  be 
carried,  to  the  extent  of  an  ordinary  and  reasonable  wardrobe  for 
one  in  his  station  in  life,  together  with  such  articles  as  are  usually 
/ound  in  the  paraphernalia  of  a  traveler." 

But  the  notes  for  the  loss  of  which  this  action  is  brought  can 
tieither  be  regarded  as  a  part  of  the  passenger's  baggage,  nor  as 
money  intended  to  defray  the  expenses  of  the  journey.  The  state- 
tneuts  of  the  petition  show  that  the  notes  were  simply  being  trans- 
mitted, for  business  purposes,  from  Greenfield  to  Cincinnati,  and 
were  not  intended  to  be  used  by  the  passenger  for  defraying  the 
expenses  of  his  journey  or  otherwise.  The  trip  may  have  been 
undertaken  on  account  of  the  money,  but  the  money  was  not  car- 
ried on  account  of  the  trip.  Nor  was  the  defendant  intrusted  with 
the  custody  of  these  notes,  or  specially  charged  with  any  care  or 
-oversight  in  respect  to  them.  They  remained  in  the  exclusive 
<^u8tody  and  control  of  McElroy.  And  as  they  were  clearly  not 
included  in  the  contract  for  the  transportation  of  the  passenger  and 
4iis  baggage,  and  were  not  subjected  to  the  custody  of  the  carrier, 
it  is  difficult  to  see  how  he  can  be  held  liable  for  a  want  of  care 
over  them. 

We  do  not  call  in  question  the  right  of  a  passenger  to  carry 
«bout  his  person,  for  the  mere  purpose  of  transportation,  large  sums 
of  money,  or  small  parcels  of  great  value,  without  communicating 
that  fact  to  the  carrier,  or  paying  anything  for  their  transportation, 
liut  he  can  only  do  so  at  his  own  risk,  in  so  far  as  the  acts  of  third 
j|>eraon8,  or  even  ordinary  negligence  on  the  part  of  the  carrier  or 
iiis  servants,  is  concenied.  For  this  secret  method  of  transportation 
would  be  a  fraud  upon  the  carrier,  if  he  could  thereby  be  subjected 
«to  an  unlimited  liability  for  the  value  of  parcels  never  delivered  to 
him  for  transportation,  and  of  which  he  has  no  knowledge,  and  has 
^therefore  no  opportunity  to  demand  compensation  for  the  risk 
incurred.  No  one  could  reasonably  suppose  that  a  liability  which 
might  extend  indefinitely  in  amount  would  be  gratuitously  assumed, 
«ven  though  the  danger  to  be  apprehended  should  arise  from  the 
Inadvertent  negligence  of  the  carrier  himself. 

Whether  the  defendant  is  engaged  in  the  business  of  transporting 
valuable  packages,  does  not  appear  from  the  petition ;  but,  be  that 
-as  it  may,  the  transaction  and  contract  of  McElroy  was  with 
4^he  defendant  in  its  character  of  a  carrier  of  passengers  only. 
The  defendant  might  well  have  declined  ail  responsibility  for  the 
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Degligence  or  dishon'esty  of  its  servants  in  respect  to  valuable 
parcels,  by  refusing  to  engage  in  their  transportation,  and  if  it  was 
engaged  in  such  business,  it  might  well  insist  upon  having  exclusive 
custody  of  the  parcels  during  transportation,  and  upon  compensa- 
tion for  the  trouble  and  risk  incident  to  the  business,  as  conditions 
of  its  liability. 

It  is  claimed  in  argument  that  a  common  carrier  of  passengers 
has  no  reason  to  complain  if  he  be  held  responsible  for  a  loss  of 
property  resulting  as  a  direct  consequence  from  the  want  of  that 
degree  of  care  which  the  law  requires  him  to  exercise  toward  the 
persons  of  his  passengers.  But  in  the  case  of  a  breach  of  contract, 
the  delinquent  party  can  only  be  held  liable  for  such  damages  as 
are  so  far  the  natural  and  direct  result  of  the  breach  that  they  may 
reasonably  be  presumed  to  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  entered  into.  Now,  admitting  the 
breach  of  contract  with  McElroy,  the  question  is  as  to  the  extent 
of  the  liability  incurred.  It  would  seem  from  the  petition  that  the 
defendant  dealt  with  McElroy  only  as  an  ordinary  passenger,  seek- 
ing transportation  for  himself  and  ordinary  baggage.  He  could 
not  reasonably  suppose  that  the  defendant,  by  selling  him  a  ticket 
and  agreeing  to  carry  him  and  his  baggage  with  due  care,  contem- 
plated incurring  a  liability  in  respect  to  a  large  sum  of  money,  of 
which  defendant  had  no  knowledge,  and  which  he  was  carrying 
solely  for  the  purpose  of  transferring  it  from  one  point  to  another. 

The  case  made  by  the  petition  is  not  one  in  which  the  plaintiff^a 
property  has  been  destroyed  by  an  act  of  positive  misfeasance  in 
the  nature  of  a  forcible  trespass.  The  defendant  is  not  charged 
with  its  willful  destruction,  nor  with  such  gross  negligence  as  would 
approximate  to  wantonness.  Both  the  petition  and  the  argument  of 
counsel  proceed  upon  the  theory  that  any  negligence  which  would 
render  a  carrier  of  passengers  liable  for  personal  injury  sustained 
by  a  passenger,  will  make  him,  at  the  same  time,  liable  for  all 
damages  resulting  therefrom  to  any  property  which  the  passenger 
may  have  lawfully  with  him  or  about  his  person  at  the  time.  The 
doctrine  thus  broadly  stated  is,  we  think,  unsustained  by  authority, 
and  cannot  be  maintained  upon  principle.  In  effect,  it  ignores  the 
distinction  between  the  property  covered  by  the  contract  for  trans< 
portation  and  that  which  is  outside  of  it.  In  the  very  elaborate 
argument  of  counsel,  many  cases  have  been  referred  to  which  we 
do  not* think  it  necessary  to  review.     It  may  be  sufficient  to  say 
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that  they  are  all  dearly  and  broadly  distingutshable  from  the  pre* 
sent  case.  No  case  has  been  found  in  which  an  action  like  the 
present  has  been  held  maintainable.  Indeed,  counsel  frankly  con- 
cede its  noveUt/.  While  this  objection  may  not  be  absolutely 
oonclusi\  e  against  the  plaintiff,  yet  the  fact  furnishes  strong  evi- 
dence of  the  very  general  understanding  of  the  legal  profession  on 
the  subject. 

We  think  the  demurrer  to  the  petition  was  properly  sustained  by 
the  court  below,  and  its  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

BniNKRiinoFF,  C.  J.,  and  Wklcii,  Wuitb,  and  Day,  JJ.,  coih 
curred. 


WiDOB,  plaintiff  in  error,  v.  WKoa 

(iOOIilo,4St.) 

PromiMory  note — eonaideraUon  of  UUgal  in  part 

k  promlsBory  note,  the  consideration  of  wliich  is  illegal  in  part,  is  wholly  void. 
Bo  hM  where  a  part  of  tliv  consideration  was  the  purchaso-muney  of  intoxi* 
GsUng  liquors  sold  in  violation  of  statute. 

Action  on  a  promissory  note  made  by  Webb,  the  defendant,  and 
delivered  to  Widoo,  the  plaintiff.  The  defense  was  illog:ility  of 
consideration.  The  opinion  sufficiently  states  the  facts.  The  judg- 
ment was  for  defendant,  in  the  court  of  common  pleas,  which  was 
affirmed  by  the  district  court.  Plaintiff  further  appealed  to  this 
court. 


A.  K.  Danny  for  plaintiff  in  error,  argued : 

1.  That  the  purchase  of  each  item  of  the  account  was  a  several 
contract.  Robinson  v.  Cheen^  3  Mete.  150 ;  ifut/or  v.  Pyne,  9 
Bing.  285;  Bsrklna  v.  JTart,  11  Wheat.  237,  251;  Sickies  v.  J\iUei^ 
aony  14  Wend.  257;  Hobinaonv.  Snyder^  25  Penn.  St.  203;  Parsons 
on  Cont.  405. 

2.  If  the  different  items  composing  the  account  constituted  each 
a  several  contract,  the  plaintiff  was  entitled  to  recover  to  the  extent 
of  the  valid  consideration.    Ths  State  v.  J^ndley^  10  Ohio,  61 ;  Mar- 
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rifi.y,  Wai/^  16  id.  469;  J}oti/  v.  The  Knox  County  Bank^  10  OhioSt. 
133;  Parish  v.  Stone^  14  Pick.  198;  Rohinsofi  y.Green^  3  Mete.  169; 
2  Kent's  Com.  *467,  *468;  1  Parsons  on  Cont.  457. 

James  OldSy  for  defendant  in  error,  argued  that  the  consideration 
of  the  note  being  made  up  in  pai*t  for  intoxicating  liquors,  sold  in 
vioUiion  of  law,  the  note  is  void  S.  <fe  C.  729,  1431;  C'oUifis  v. 
Merrill^  2  Meta  (Ky.)  163;  3  Bibb.  500;  6  Dana,  91;  8  B.  Monr. 
98;  9  id,  90;  Deering  y.  Chapman^  22  Me.  488;  Hunt  v.  Knicker- 
bocker^ 5  Johns.  327;  Ghree^iaugh  v.  BcUchy  7  Oreenl.  462 ;  Wheeler 
V,  KitAsel^  1  i  Mass.  258 ;  5  B.  &  C.  406 ;  Kepner  v.  Kelfer,  6  Watts, 
231 ;  WriglU  v.  Gear,  1  Root,  474 ;  Mitchell  v.  SmUh,  4  Dall.  269; 
Jiohy  V.  West^  4  N.  H.  287 ;  1  Taunt.  136;  Bliss  v.  iVe//t«,  8  Mass. 
51;  5  N.  II.  196;  6  id.  225;  Cro.  Eliz.  199;  3  Taunt.  226;  1  Term 
1^227,359;  Comyn's  Dig.,  Assumpsit,  B.  B. ;  11  East,  502;  7  Term 
R.  200;  2  Ventr.  223 ;  8  Johns.  253;  Zoomis  v.  NewhaU^  15  Pick. 
107;  I'arsons  on  Cont.;  Chitty  on  Cont.  (5th  Anu  ed.)  417, 427, 692, 
092, 694 ;  Mete  on  Cont.  (Amer.  Jurist,  No.  43)  45;  JERggins  v.  PUt^ 
4  Excli.  324 ;  Drovinger  v.  McBumey^  5  Cow.  253 ;  Baldtoin  v. 
Palmer,  10  N.  Y.  232 ;  Jones  v.  WaUCy  35  E.  C.  L.  130;  Woodruffs. 
liinman,  1 1  Vt.  592;  Gamble  v.  GrimeSy  2  Carter  (Ind.),  392 ;  9  Vt 
23,  310;  Armstrong  y,  Toler,  11  Wheat.  258;  Perkins  y,  Oummin^s, 
2  Gray,  258;  Adams  v.  BoweUy  8  S.  <fe  M.  624;  Orr  v.  Lacey,  2 
Doug.  (Mich.)  230;  MiUer  y.  Ilardenj  32  Ala.  30;  Stanley  y.  Nelson^ 
28  id.  514;  Bates  y.  Watson^  1  Sneed,  376;  I^utter  y.  /Stoner,  48 
Me.  163. 

Scorr,  C.  J.  The  eyidence  in  this  case  tended  to  show  that  the 
consideration  of  the  note  sued  upon  was  an  existing  indebtedness 
of  the  defendant  to  the  plaintiff  on  account  for  goods,  etc.,  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  the  items  of  which 
had  accrued  at  various  times  during  the  period  of  eighteen  months 
preceding  the  date  of  the  note.  Some  of  these  items  were  for 
necessary  family  groceries  and  some  for  spirituous  liquors,  sold  to 
be  drank  at  the  place  where  sold,  in  violation  of  the  statute.  The 
court  instructed  the  jury  that  if  any  of  the  items  for  spirituous 
liquors  thus  illegally  sold  entered  into  and  formed  part  of  the  con 
sideration  of  the  note,  then  the  plaintiff  could  not  recover,  the  law 
being  that  when  any  part  of  the  entire  consideration  of  a  promise 
is  illegal  the  whole  contract  is  void.     And  the  question  before  us 

Vol.  v.— 84. 
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is,  did  the  court  err  in  so  instracting  the  jary  as  to  the  law  applioft'* 
ble  to  the  case  ? 

The  concarrent  doctrine  of  the  text-books  on  the  law  of  con- 
tracts is,  that  if  one  of*  two  considerations  of  a  promise  be  void 
merely,  the  other  will  support  the  promise ;  but,  that  if  one  of  two 
considerations  be  urUawful^  the  promise  is  void.  When,  however, 
for  a  legal  consideration,  a  party  undertakes  to  do  one  or  more  acts, 
and  some  of  them  are  unlawful^  the  contract  is  good  for  so  maoh 
as  is  lawful,  and  void  for  the  residue.  Whenever  the  unlawful 
part  of  the  contract  can  be  separated  from  the  rest  it  will  be 
rejected,  and  the  remainder  established.  But  this  cannot  be  done 
when  one  of  two  or  more  considerations  is  unlawful,  whether  the 
promise  be  to  do  one  lawful  act,  or  two  or  more  acts,  part  of 
which  are  unlawful,  because  the  whole  consideratUm  b  the  basis  of 
the  whole  promise.  The  parts  are  inseparable.  Mete,  on  Contr. 
246;  Addison  on  Oont.  905;  Chitty  on  Cont  730;  1  Parsons  on 
Cont.  456;  I  Parsons  on  Notes  and  Bills,  217;  Story  on  Prom. 
Notes,  §  190;  Byles  on  Bills,  111;  Chitty  on  Bills,  94.  Whilst  a 
partial  want  or  faUure  of  consideration  avoids  a  bill  or  note  only 
pro  tantOy  iUegalUy  in  respect  to  a  part  of  the  consideration  avoids 
it  in  toto.  The  reason  of  this  distinction  is  said  to  be  founded, 
partly  at  least,  on  grounds  of  public  policy,  and  partly  on  the 
tec  inical  notion  that  the  security  is  entire,  and  cannot  be  appor- 
tioned; and  it  has  been  said,  with  much  force,  that  where  parties 
have  woven  a  web  of  fraud  or  wrong,  it  is  no  part  of  the  duty  of 
courts  of  justice  to  unravel  the  threads  and  separate  the  sound  from 
the  unsound.  Story  on  Prom.  Notes,  and  Byles  on  Bills,  suprck, 
And,  in  general,  it  makes  no  difference,  as  to  the  effect,  whether  the 
illegality  be  at  common  law,  or  by  statute.     See  authorites,  supr€L 

This  doctrine  is  abundantly  sustained  by  the  whole  current  of  the 
decisions  on  the  subject,  both  in  England  and  in  this  country. 
Fe(Uher8tone  v.  Hutchinson^  Croke^s  El.  200;  Robinson  v.  Bland^  2 
Burr.  1077;  Scott  v.  Ghilmore^  3  Taunton,  226;  Thomas  v.  WU- 
Hams,  10  Bam.  A  Ores.  664;  Jones  v.  Waite,  35  E.  C.  L.  (5  Bing.  N. 
C.)  341 ;  Armstrong  v.  Toler,  11  Wheat.  258;  Bates  v.  Watson^  1 
Sneed,  376;  Orr  v.  Lacy,  2  Douglas,  230;  9  Vt.  23;  Deering  v. 
Chapman,  22  Me.,  488 ;  GarUton  v.  Woods,  8  Foster  (N.  H.),  290; 
Hinds  v.  Ohamberlin,^  N.  H.  225;  Htnman  v.  Woodruff,  11  Vt 
59? ;  Perkins  v.  CummingSy  2  Gray,  258 ;  8  Sm.  Ss  Mursh.  634 ; 
Loomis  V.  ^ewhaU,  15  Pick.  159 ;  Crawford  y.  MorreU,  8  Johns.  253. 
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Quite  a  number  of  these  cases  cannot  be  distinguished  from  the 
case  under  consideration. 

Rohhiaon  ▼.  Bland  was  the  case  of  a  suit  on  a  bill  of  exchange 
given  in  part  for  money  lost  at  play,  and  in  part  for  money  lent. 
The  declaration  contained  special  counts  on  the  bill,  and  the  com- 
mon count  for  money  lent,  and  it  was  held  no  recovery  could  be  had 
on  the  bill,  because  part  of  its  consideration  was  money  lost  at  play, 
which  was  illegal;  but  as  to  the  money  lent,  the  plaintiff  was 
allowed  to  recover  on  the  common  count. 

In  Scott  V.  Gilmare^  3  Taunt.  226,  the  suit  was  also  on  a  bill  of 
exchange,  given  by  the  drawer  to  the  keeper  of  a  coffee-house,  in 
payment  for  the  balance  of  a  debt,  part  of  which  was  for  small 
sums  of  money  loaned,  and  part  for  spirits  sold  in  violation  of  a 
statute,  and  it  was  held  by  Mansfield,  Ch.  J.,  that  the  security 
being  entire  could  not  be  apportioned,  and  since  it  was  given  partly 
for  a  consideration  not  merely  void,  but  illegal,  the  whole  bill  was 
void.  Hbath,  J.,  said:  "Perhaps  it  might  be  different  if  for  part 
of  the  bill  there  were  no  consideration.'^ 

The  case  of  Deering  v.  Chapman^  cited  above,  was  a  suit  on  a 
promissory  note  in  which  part  of  the  consideration  was,  as  here,  for 
spirituous  liquors  previously  sold  in  violation  of  a  statute,  and 
several  of  the  other  cases  cited  are  of  the  same  character.  In  each 
of  them  the  whole  note  was  held  to  be  tainted  and  utterly  void. 
In  none  of  them  does  a  distinction  appear  to  have  been  taken 
between  the  case  where  the  note  was  given  at  the  time  the  illegal 
transaction  took  place,  which  entered  into  the  consideration  of  the 
note,  and  was  the  immediate  inducement  to  its  execution,  and  the  case 
where  the  note  was  subsequently  given  for  the  purpose  of  carrying 
out  or  securing  the  performance  of  the  original  illegal  contract.  On 
the  contrary,  they  clearly  proceed  on  the  principle,  that  whenever 
the  subject-matter  of  the  contract  can  be  traced  back,  between 
privies,  to  an  original  illegal  contract,  the  substitute  security  is  void. 
Adams  et  al,  v.  Howan  et  al,^  8  Smedes  &  Marsh.  624. 

The  application  of  these  principles  to  the  present  case  compels  us 
to  say  that  the  instruction  given  to  the  jury  by  the  court,  upon  the 
trial,  was  correct,  and  the  judgment  was  properly  affirmed  by  the 
district  court. 

The  suit  was  upon  a  promissory  note  alone — upon  a  single  and 
entire  promise.  This  note  was  given  in  settlement  of  an  ^account 
embracing  transactions  between  the  parties  for  a  period  of  eighteen 
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mpnths.  The  evidence  tended  to  show  that  whilst  some  of  these 
transactions  were  proper  and  legal,  yet  many  of  the  items  of  the 
account  were  for  intoxicating  liquors  sold  by  the  plaintiff  to  the 
defendant  in  direct  violation  of  the  provisions  of  a  highly  penal  . 
statute.  The  contract  evidenced  by  the  note  was  illegal  and  void^ 
because  these  sales  of  liquors,  which  formed  a  part  of  its  considera- . 
tion,  were  clearly  illegal. 

With  respect  to  the  items  of  the  plaintiff^s  account  which  were 
unconnected  with  the  illegal  sales,  he  might  well  have  maintained 
^n  action  on  the  qriginal  contracts  of  sale,  even  after  the  giving  of 
this  note.  For  being  utterly  void  it  discharged  none  of  the  just 
indebtedness  of  the  defendant.  But  he  chose  to  sue  upon  the  note 
which  was  prima  facie  evidence  of  indebtedness  to  the  extent  of 
the  whole  sum  promised  to  be  paid,  and  thus  attempted  to  tlirow 
upon  the  defendant  the  burden  of  showing  how  much  of  it  was 
given  upon  an  illegal  consideration,  and  upon  the  court  the  task  of 
separating  the  sound  from  the  unsound.  If  this  effort  should  result 
in  his  losing  what  was  justly  due  him,  we  can  but  repeat  what  was 
said  in  a  similar  case:  "  It  is  but  a  reasonable  punishment  for  includ- 
ing with  his  just  due  that  which  he  had  no  right  to  take." 

We  are  not  unaware  of  a  seeming  conflict  between  the  conclusion 
at  which  we  have  arrived,  and  the  third  point  in  the  syllabus  of  the 
case  of  Doty  v.  The  Knox  CourUy  J3anky  16  Ohio  St.  133.  We  ave 
by  no  means  satisfied  that  the  judgment  in  that  case  was  erroneous. 
The  question  there  arose  upon  a  petition  to  vacate  a  judgment  which 
had  been  rendered  at  a  previous  term  against  Doty  and  in  favor  of 
the  bank  for  upward  of  $4,000,  by  confession  on  a  warrant  of  attor- 
ney. The  suit  had  been  brought  on  a  bill  of  exchange  for  $4,000^ 
and  it  appeared,  upon  the  hearing  of  the  petition  for  vacation,  that 
a  portion  of  a  prior  bill  for  $1,800  entered  into  and  formed  part  of 
the  consideration  of  the  bill  upon  which  judgment  had  been  entered; 
and  that,  in  the  previous  discounting  of  the  $1,800  bill,  some 
foreign  bank  bills  of  a  less  denomination  than  ten  dollars  had  been 
paid  out  by  the  bank,  contrary  to  the  provisions  of  the  statute  upon 
that  subject.  The  court  below  held  that  the  bill  for  $1,800,  by 
reason  of  the  premises,  was  wholly  void,  and  the  bank  thereupon 
remitted  upon  its  judgment  so  much  of  the  $1,600  as  had  entered 
into  the  consideration  of  the  bill  on  which  judgment  had  been 
entered.  The  residue  of  this  bill  was  found  to  have  a  good  and 
valid  consideration,  to  wit,  other  and  previous  bills  of  exchange  oa 
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which  Doty  was  justly  indebted.  The  statute  forbade  the  vacating 
of  the  judgment  until  it  should  be  adjudged  that  there  was  a  valid 
defense  to  ihe  action;  and  the  question  was  whether,  after  this 
remittitur,  the  judgment  thus  reduced  should  be  wholly  vacated, 
and  the  bank  be  required  to  bring  its  action  on  the  valid  bills,  which 
bad  entered  into  the  consideration  of  the  bill  in  suit,  and  as  to  which 
there  was  no  defense.  The  court  refused  to  vacate  the  judgment 
in  toto^  and  drive  the  parties  into  further  litigation,  which  was 
required  neither  by  considerations  of  justice,  nor  the  provision  of 
the  statute,  and  would  have  left  the  parties  where  they  then  stood. 
It  is  not  every  defense,  which  might  be  available  when  set  up  by 
answer  at  the  proper  time,  that  will  require  a  judgment  to  be 
vacated  in  order  that  it  may  be  interposed.  In  the  case  referred  to, 
the  judgment  of  the  court  below  was  affirmed  by  this  court.  Whilst 
we  think  that  judgment  may  well  be  upheld,  yet  as  to  the  third 
point  of  that  syllabus,  which  holds  that,  in  so  far  as  the  prior  illegal 
bill  entered  into  the  consideration  of  the  renewed  bill,  the  latter 
was  merely  rendered  void  jrro  tanto  for  want  of  consideration,  a 
majority  of  the  court,  upon  full  consideration,  think  it  cannot  be 
reconciled  with  the  current  of  the  authorities,  and  that,  in  so  far  as 
it  conflicts  with  the  present  decision,  it  is  untenable. 

Welch,  WnrrB,  and  McIlvaine,  JJ.,  concurred. 

Day,  J.,  concurred  in  the  judgment  of  affirmance,  but  not  in  the 
modification  of  the  case  of  Doty  v.  The  Knox  County  JBank. 

The  judgment  of  the  district  court  is  affirmed. 


Camp  et  aL^  plaintiffs  in  error,  v*  Bostwick. 

(soohioSLsmr.) 
OonltribvUon  between  etheuretiee.    Statute  cf  Umitationi, 

The  estate  of  a  deceased  surety  of  a  principal  debtor  was  dischai^ged  from 
liability  to  the  creditor,  through  his  negligence,  by  operation  of  the  statute  oi 
limitations.  A  co-surety  afterward  paid  the  debt.  Held,  that  the  estate  vras 
liable  to  contribute  to  such  co-surety,  notwitlistanding  it  was  released  from 
direct  liability  to  the  creditor. 

ArmoN  by  Bostwick  against  Camp  and  wife,  and  others,  as  heira 
of  Abram  Olmstead,  to  compel  contribution  as  between  co-sure tiea 
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It  appears  that  on  the  29th  of  April,  1856,  Olmatead  and  plaintiff 
became  sureties  for  Whittlesey  to  Giddings,  in  a  joint  and  several 
promissory  note  for  1500,  bearing  ten  per  cent  interest;  that  Olm- 
stead  died  in  December,  1858,  and  his  estate  was  settled* in  Decem- 
ber, 1859,  without  providing  for  the  payment  of  the  Giddings^ 
claim;  that  Whittlesey  died  in  March,  18G1,  insolvent,  after  having 
paid  t273.98  on  the  note,  leaving  the  balance  due  and  unpaid;  that 
on  the  8th  of  May,  1863,  plaintiff  paid  his  share  of  the  balance,  viz., 
$300,  and  on  the  19th  of  November,  1866,  paid  the  further  sum  of 
$394.63,  in  satisfaction  of  a  judgment  recovered  against  him  indi- 
vidually, by  Giddings,  for  the  balance  of  the  note.  This  action 
was  brought  December  29,  1866.  The  opinion  contains  the  remain- 
ing facts  of  importance.  Judgment  below  for  plaintiff.  Defend- 
ants filed  their  petition  in  error. 

Hart  ib  Heed^  for  plaintiff  in  error,  argued  that  the  claim  of 
Giddings  was  barred  as  to  the  estate  by  the  statute  of  limitations, 
and  plaintiff,  in  paying  it,  did  not  pay  a  debt  for  which  the  estate 
was  liable,  and  cited  S.  A  C.  585,  §  101;  id.  610-614,  §§  227,  248; 
Admr.  of  Gilbert  v.  Admr,  ofLittU^  2  Ohio  St.  166;  Brown  et  al.  v. 
Anderson^  Admr.^  13  Mass.  201 ;  DaweSy  Judge^  ete.j  v.  Shedd  et  a/., 

15  id.  6  ;  Thompson  v.  Brown  etal.^  10  id.  172.  The  payment  by 
Bostwick  did  not  relieve  the  estate  of  any  burden  or  confer  any 
benefit.  BusaeU  v.  Failery  1  Ohio  St.  327;  SkiUen  v.  Merrill,  16 
Mass.  40;  Williamson^s  Admr.Y,  Bees*  Admr,  et  cU.,  15  Ohio,  572; 

Wheatjield  Tp.  v.  Brush  VaUey  7]».,  25  Penn.  St.  112.  The  esute 
was  not  affected  by  the  judgment  against  plaintiff.  Cox  v.  BUI  et 
al.y  3  Ohio,  409;  Thompson  v.  Young,  2  id.  334,  Plaintiff  could 
have  paid  the  whole  debt  before  the  statute  of  limitations  had 
barred  the  Giddings'  claim  as  to  the  estate,  and  then  compelled  the 
estate  to  make  contribution.  William^s*  Admr.  v.  WiUiamj^  Admr,, 
5  id.  444;  SkUlen  v.  Merrill,  16  Mass.  40;  IdeY.  Churchill,  14  Ohio 
St.  373.  Plaintiff's  delay  prevents  his  recovery  in  this  action.  Ide 
V.  Churchill,  14  id.  373;  Shock  v.  Miller,  10  Penn.  St.  401;  Klingif^ 
smith  V.  KlinginsmUh^s  Mar.,  81  id.  460.  See,  also.  Story's  Eq. 
Juris.,  §  325. 

Conant  <£  Bobineon,  for  def^idants  in  error,  cited  4  8.  ft  M.  166; 

16  Ala.  465;  8  N.  H.  389;  Parsons  on  Merc.  Law,  249;  Smith  on 
Merc  Law,  686;  Adams'  £q.  573;  1  Parsons  on  Contracts;  31  Ala. 
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506;  11  B.  Monroe,  307;  FUUhery.  Jackson^  28  Yt.  581;  11  Stoic's 
Eq.,  §  407;  17  Mass.  464. 

MclLVAjNSy  J.    The  plaintiffs  assign  for  error  the  following : 

1.  The  court  of  oommon  pleas  erred  in  overruling  the  demuiTcr 
to  the  petition. 

2.  The  court  erred  in  rendering  judgment  in  favor  of  defendant 
in  error  upon  the  pleadings. 

8.  The  facts  stated  in  the  second  defense  being  admitted,  judg- 
ment should  have  been  for  plaintiffs  in  error. 

4.  The  court  found  in  favor  of  defendant  in  error,  when  it  should 
have  found  for  plaintiffs  in  error. 

5.  The  findings  of  the  court  are  contrary  to  the  law  and  the  facts. 
Substantially  the  same  questions  of  law  arise  upon  the  several 

assignments. 

The  original  action  was  brought  under  favor  of  the  227th  and 
following  sections  ^f  the  administration  act  (S.  &i  C.  610,  611),  pro- 
viding for  the  commencement  of  actions  against  the  heirs,  etc.,  of 
deceased  persons,  after  the  settlement  of  the  estate  and  after  thi 
expiration  of  the  time  limited  for  the  commencement  of  actions 
against  the  personal  representatives,  etc.,  in  cases  where  the  right 
of  action  first  accrues  after  the  happening  of  those  events. 

Section  101  of  the  same  act  (S.  <fe  C.  585)  provides,  that  no  execu- 
tor or  administrator,  after  having  given  notice  of  his  appointment, 
etc.,  shall  be  held  to  answer  to  the  suit  of  any  creditor  of  the 
deceased,  unless  it  be  commenced  within  four  years  from  the  time 
of  his  giving  bond,  etc.  This  provision,  however,  is  subject  to  a 
modification  in  section  1  of  the  act  of  February  5,  1847  (S.  A  C. 
614),  "That  any  creditor  of  the  estate  of  any  deceased  person, 
whose  cause  of  action  shall  accrue,  or  shall  have  accrued,  after  the 
expiration  of  four  years  from  the  time  that  the  executor  or  admin- 
tf^trator  of  such  estate  shall  give  or  shall  have  given  bond  according 
to  law,  and  before  such  estate  is  fully  administered,  may  commence 
and  prosecute  such  action  at  any  time  within  one  year  after  the  accru- 
ing of  such  cause  of  action  and  before  such  estate  shall  have  been 
fully  administered;  and  no  cause  of  action  against  any  executor  ot 
administrator  shall  be  adjudged  barred  by  lapse  of  time,  until  the 
expiration  of  one  year  from  the  accruing  thereof." 

That  the  right  of  the  action  on  the  note,  as  against  the  estate  of 
Olmstead,  was  barred  from  and  after  the  11th  day  of  December 
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1862,  cannot  be  donbtecL  And  if  Bostwick's  oanse  of  action  ia 
founded  on  the  note  simply  by  sabrogation  to  the  rights  of  Gid- 
dings,  it  is  also  barred  as  against  the  heirs  of  Olmstead. 

Bat  this  action  was  not  founded  on  the  note.  The  note  Ixras 
fully  paid  and  satisfied  by  the  payment  of  Giddings'  judgment  by 
Bostwick,  on  the  19th  of  November,  1866.  By  that  payment,  how- 
ever, a  new  cause  of  action  accrued  to  Bostwick  against  the  repre- 
sentatives of  his  deceased  co-surety,  founded  upon  a  "general 
equity,*'  which  equalizes  burdens  and  benefits  among  co-sureties. 
This  new  cause  of  action  never  did  accrue  to  Giddings,  and  it  first 
accrued  to  Bostwick  only  forty  days  before  suit  was  commenced. 

Bostwick  was  under  no  legal  or  equitable  obligation  to  OlmsteadVs 
€^€Ue  to  pay  the  Giddings  note,  during  the  four  years  of  its  admin- 
istration. 

A  moral  and  equitable  obligation  to  each  other  rested  equally 
upon  both  the  sureties  to  pay  a  moiety  of  that  debt,  during  the 
whole  of  that  period,  as  they  were  each  legally  and  equally  bound 
to  pay  Giddings,  not  a  moiety,  but  the  whole  of  his  clainL 

And  had  the  estate  of  Olmstead  discharged  its  legal  obligation 
to  Giddings  to  pay  the  whole  of  the  debt,  and  its  moral  obligation 
to  pay  a  moiety,  the  unequal  burden  which  Bostwick  was  afterward 
compelled  to  bear  would  not  have  raised  an  equity  against  its 
representatives. 

The  proposition,  "  that  the  right  to  contribution  is  based  on  the 
principle  that  both  sureties  were  liable,  and  that  the  payment  by 
one  discharges  the  other  from  a  liability  which,  but  for  the  pay- 
ment, the  other  would  be  bound  to  meet,"  and  "  that  inasmuch  as 
Olmstead's  estate  was  discharged  by  the  statute  of  limitations 
before  Bostwick  paid  the  debt,  it  (the  estate)  was  relieved  of  no 
burden  and  received  no  benefit  from  the  payment "  and,  therefore, 
is  not  liable  to  contribute,  cannot  be  maintained. 

If  the  right  of  a  co-surety  to  claim  contribution  rested  upon  the 
doctrine  of  subrogation  to  the  rights  of  the  creditor,  the  proposition 
might  be  true. 

The  doctrine  of  subrogation  has  its  origin  in  the  relation  of  prin- 
cipal and  surety,  whereby  a  surety  who  pays  the  debt  of  his  principal 
is,  in  equity,  substituted  in  the  place  of  the  creditor,  and  is  entitled 
to  all  the  rights  which  the  creditor  may  have  against  his  principal 
But  the  doctrine  of  contribution  has  its  origin  in  the  relation  of 
co-sureties  or  other  joint  promisors  in  the  same  degree  of  obligation. 
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It  IB  not  founded  upon  the  contract  of  suretyship.  1  Ohio  St.  327, 
and  1  Cox,  318.  It  is  an  equity  which  springs  up  at  the  time  the 
relation  of  co-sureties  is  entered  into,  and  ripens  into  a  cause  of 
action  when  one  surety  pays  more  than  his  proportion  of  the  debt. 
4  Grattan,  268.  From  this  relation  the  common  law  implies  a 
promise  to  contribute  in  case  of  unequal  payments  by  co-sureties. 
But  equity  resorts  to  no  such  fiction.  It  equalizes  burdens  aiid 
recognizes  and  enforces  the  reasonable  expectations  of  co-sureties, 
because  it  is  just  and  right  in  good  morals,  and  not  because  of  any 
supposed  promise  between  them.  This  equity  having  once  arisen 
between  co-sureties,  this  reasonable  expectation  that  each  will  bear 
his  share  of  the  burden  is,  as  it  were,  a  vested  right  in  each,  and 
remains  for  his  protection  until  he  is  released  from  all  his  liability 
in  excess  of  his  ratable  share  of  the  burden.  Neither  the  creditor, 
the  principal,  the  statute  of  limitations,  nor  the  death  of  a  party 
can  take  it  away.  11  N.  H.  431;  4  Grattan,  387;  1  Met.  387-9; 
17  Mass.  464;  3  Denio,  62;  13  S.  &R.  441;  16  Ala.  465;  and  4 
GreenL  195. 

It  cannot  be  said  that  Bostwick  voluntarily  paid  this  debt,  or  any 
part  of  it  If  he  was  legally  liable  to  Giddings,  his  payments  were 
compulsory,  in  a  legal  sense. 

He  was  liable,  by  the  terms  of  his  contract,  to  pay  the  whole 
debt  if  his  principal  failed  to  do  so.  And  such  was  the  obligation 
of  Olmstead  also.  Whittlesey  did  not  pay,  but  died  utterly  insolv- 
ent. The  promise  of  Bostwick  was  in  writing,  and  was  binding  for 
fifteen  years  under  our  statute  of  limitations,  as  to  him. 

Nor  did  the  neglect  of  Giddings  to  bring  his  action  against  the 
estate  of  Whittlesey,  or  the  estate  of  Olmstead  release  Bostwick 
from  his  liability  for  the  whole  debt.  In  SibbUy  v.  McAUaster  (8 
N.  H.  389),  the  court  say,  "  it  is  very  apparent  that  if  the  principal 
die,  and  his  estate  is  administered  in  the  insolvent  course,  the  credi- 
tor is  under  no  obligation  to  present  his  claim  to  the  commissioners, 
and  procure  what  he  may  from  that  estate.  He  has  a  right  in  such 
a  case  to  look  to  the  surtay  for  the  whole  amount."  In  Johnson  v. 
Planters^  Bank  (4  S.  &  M.  165),  the  court  say,  "a  creditor  is  not 
bound  to  active  diligence  against  the  principal  to  preserve  the 
liability  of  the  surety.  If  he  merely  remain  passive,  the  liability  of 
the  surety  is  unimpaired.  Neglect  to  present  the  claim  to  the 
administrator  of  the  principal  within  the  time  prescribed  oy  law 
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does  not  discharge  the  sttrety."    The  same  rale  is  held  in  11  N.  H. 
431,  and  16  Ala.  465. 

And  if  the  neglect  of  the  creditor,  whereby  the  principaPs  estate 
is  released,  will  not  discharge  the  liability  of  the  surety,  it  follows, 
with  greater  reason,  that  like  negligence,  whereby  one  surety's 
estate  is  released  from  direct  liability  to  the  principal,  will  not  dis 
charge  its  equitable  obligations  to  a  co-surety. 

It  is  therefore  clear  that  Bostwick  was  not  a  volunteer. 

Nor  was  Bostwick  barred  by  the  statute  of  limitations  from  set- 
ting up  and  proving  his  payment  of  #;j00  on  the  8th  day  of  May, 
1803.  That  sum  w^s  his  own  share  of  the  debt  sis  between  him  and 
Olmstcad^s  estate.  Its  payment  gave  him  no  right  for  contribution, 
for,  if  the  estate  of  Olmstead  had  at  any  time  afterward  paid  the 
balance*,  the  condition  of  the  sureties  would  liave  been  in  accordance 
with  their  equities. 

Lord  Eldon  in  Ms  parte  Giffortl^  6  Vcs.  805,  says,  "that  unless 
one  surety  should  pay  more  than  his  moiety,'  he  would  not  pay 
enough  to  bring  an  assumpsit  against  the  other."  An<l  Pakkr,  B., 
in  Uuvies  v.  llumphrey%^  6  M.  &  W.  162,  says,  "if  a  suivly  pays 
a  ])art  of  the  debt  only,  and  less  tlian  his  moiety,  he  cannot  be  enti- 
tled to  call  on  his  co-surety,  who  might  himself  subsiMpiently  pay 
an  equal  or  greater  portion  of  the  debt ;  in  the  former  of  which 
cases,  such  co-surety  would  have  no  contribution  to  pay,  and  in  the 
latter  he  would  have  one  to  receive.^' 

Among  co-sureties  the  right  to  demand  contribution  does  not 
arise  until  one  has  paid  more  than  his  proportion  of  the  common 
liability. 

Wo  find  DO  substantial  error  in  the  record  of  the  court  of  com' 
mon  pleas. 

Scorr,  C.  J.,  and  Wklcu,  Wiiitb  and  Day,  J.T.,  concurreil. 

Judgment  i{ffirme€L 
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Phillips  et  a/.,  plaintiffs  in  error,  v.  Gbaves  and  Wife. 

(10  Ohio  St  971.) 
Married  woman — eJtafging  separate  estate  of, 

A  married  woman  may  clinrgo  bcr  separate  estate  to  the  extent  that  the  linbill- 
tje9  may  be  incurrcil  for  the  benetit  of  such  estate,  or  for  her  own  benefit^ 
U|X)n  the  faith  of  her  separate  property.  Such  power  is  iuciduut  to  the 
unqualified  ownership  of  property,  and  is  only  limited  by  the  terms  of  the 
instrument  crciiting  the  estate,  or  by  implication  arising  therefrom. 

The  intention  of  a  married  woman  to  charge  her  separate  estate,  at  the  time  her 
liability  was  incurred,  may  1>c  either  expressed  or  implieil.  Such  intention 
may  l)e  implied,  from  the  fact  that  she  executed  a  note,  bond  or  other  obliga- 
tion for  the  indebtedness ;  and  courts  of  equity  will  enforce  the  payment  of 
such  obligation  against  her  separate  estate,  first,  by  subjecting  her  personal 
])ropcrty ;  second,  by  sequestering  the  rents  and  profits  of  the  realty,  and« 
third,  by  sale  of  the  realty  when  the  same  is  necessary. 

Action  by  Phillips  et  (U.  against  Graves  and  wife,  for  the  pur- 
pose of  charging  the  separate  estate  of  the  wife  with  the  payment 
of  a  claim  for  the  price  and  value  of  a  piano-forte  sold  and  deliv- 
ered by  the  plaintiffs  to  her  on  the  18th  day  of  April,  1860,  'or 
which  slie  executed  to  them  a  written  instrument,  as  follows: 

**  $510.    Received  of  Philip  Phillips  &  Co.  a  No.  4  Bradbury  piano,  valued 
at  five  hundred  and  ten  dollars,  to  be  paid  for  by  the  30ih  day  of  Mny,  18G0. 
**New  Carublb,  Omo,  AjtrU  18, 1860.  £.  B.  Giiavbs  ** 

The  allegations  of  the  petition  are  in  substance  as  follows: 

Ist.  The  coverture  of  said  defendant  Elizabeth  at  the  tim«b 
of  sale. 

2d.  That  she  then  was,  and  still  is,  the  owner  of  a  large  estate  of 
real  and  personal  propeity,  and  choses  in  action,  of  great  value,  to 
wit,  1 19,000  and  more,  which  is  under  her  sole  control  and  exclusive 
management,  and  which  she  owns  in  fee  simple,  in  her  own  right, 
and  as  her  own  separate  property,  and  from  which  she  annually 
receives,  for  her  own  separate  use,  an  income  of  more  than  1 1,000. 

3d.  Tliat  the  defendant,  Benjamin  Graves,  husband  of  said 
Elizabeth,  at  the  time  of  said  sale,  had  no  property,  nor  is  he  now 
posaessed  of  any  property,  of  any  kind,  subject  to  levy  ajid  sale  o» 
execution,  or  otherwise,  for  the  payment  of  debts. 

4th.  That  said  Benjamin  acquiesces  in,  and  consents  to^  the  aota 
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of  management^  control  and  disposition,  by  said  Elizabeth,  of  her 
«eparate  property. 

6tb.  That  said  piano-forte  was  purchased  by  said  Elizabeth  for 
her  own  benefit  and  for  her  separate  use  and  property. 

6th.  That,  at  the  time  of  the  sale  of  said  piano-forte,  it  was  ag^reed 
and  understood  by  and  between  said  plaintifiPs  and  said  Elizabeth, 
that  the  same  was  sold  upon  the  credit  of  her  separate  property,  and 
that  she  intended  to  and  did  charge  her  separate  estate  and  income 
with  the  payment  thereof. 

7th.  That  said  claim  is  due,  and  that  said  defendants  have  neg- 
lected and  refused  to  pay  the  same. 

And  the  plaintiffs,  having  specifically  described  in  the  petition 
the  separate  property  of  said  Elizabeth,  pray  for  an  account,  etc., 
tmd  that  the  amount  found  due  them  may  be  charged  upon  the 
separate  estate  and  income  of  said  Elizabeth,  and  for  other  and 
further  relief,  etc. 

Defendants  demurred  to  the  petition  on  the  ground  that  it  did 
not  state  facts  sufiicient  to  constitute  a  cause  of  action. 

This  demuiTcr  was  sustained  by  the  court  of  common  pleas,  and 
iinal  judgment  was  rendered  in  favor  of  defendants. 

From  this  judgment  an  appeal  was  taken  to  the  district  court  and 
the  case  was  therein  reserved  for  decision  here. 

The  case  now  stands  upon  general  demurrer  to  the  petition. 

Goode  &  Dowmariy  for  plaintiffs  in  error,  cited  Hardy  et  al.  y. 
Van  ITarlingen^  1  Ohio  St.  208,  214,  and  cases  there  cited;  1 
White  &  Tudor's  Lead.  Cas.  in  Eq.  (3d  ed.  1859),  top  pp.  601,  606, 
^507,  528,  et  se^.,and  cases  there  cited;  Jaques  v.  Methodist  Churchy 
^  Johns.  Ch.  17;  Yale  v.  Dedererand  Wife,  18  N.  Y.  265;  Gardner 
V.  Gardner  J  7  Paige,  112. 

J.  Warren  Keifer^  for  Mrs.  Graves,  argued  that  the  intention  to 
K^harge  the  separate  estate  of  the  wife  must  be  expressed  in  the 
instrument  creating  the  liability.  Yale  v.  Dederer^  22  N.  T.  460- 
450;.  J/;  K  Church  Case^  7  Johns.  Ch.  77,  110;  Thomas y.  IbhoeO, 
2  Whart.  1 1. 

McIlvaixk,  J.  (after  stating  facts).  By  the  rules  of  the  common 
law,  married  wonion  are  placed  under  many  and  severe  disabilities, 
both  as  t«)  tlu'ir  }K*rsoiial  and  property  rigbts,  intended,  according 
^o  a  favorite  niaxitii,  "in  the  most  part  for  their  protection." 
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Whatever  may  be  the  reason  of  the  law,  the  role  is  maintained^ 
*^  that  the  legal  existence  of  the  wife  is  merged  in  that  of  the  hm^ 
band,  so  that,  in  law,  the  husband  and  wife  are  one  person.** 

The  hasband's  dominion  over  the  person  and  property  of  the  wif<» 
is  fnlly  recognized.  She  is  utterly  incompetent  to  contract  in  her 
own  name.  He  is  entitled  to  her  society  and  her  service;  to  her 
obedience  and  her  property.  All  her  personal  chattels  are  abso-^ 
lutely  his;  and  her  choses  in  action,  when  reduced  to  his  posses- 
sion, and  the  right  to  so  reduce  them  at  his  will  and  pleasure.  H» 
has  an  unqualified  right  to  the  use  of  her  realty  during  coverture,, 
and  an  estate  for  life,  in  the  event  of  her  death,  if  she  bear  him  a 
child  bom  alive,  etc. 

In  consideration  of  his  marital  rights  the  husband  is  bound  to 
furnish  the  wife  a  home  and  suitable  support.  He  owes  her  pro- 
tection, and  is  liable  for  her  debts  contracted  before  marriage. 

Such  is  a  brief  but  general  outline  of  a  married  woman's  legai 
status,  as  declared  and  enforced  in  common-law  courts. 

Courts  of  equity,  however,  do  not  fully  adopt  the  theory,  nor 
follow  the  practice  of  courts  of  law,  in  relation  to  the  rights  and 
responsibilities  of  husbands  and  wives,  as  between  themselves,  or 
in  their  relation  to  others. 

A  fundamental  distinction  exists  at  the  very  threshold  of  their 
jurisprudence.  Equity  recognizes  the  separate  existence  of  the 
wife,  and  regards  her  as  a  rational  and  responsible  subject  of  ita 
jurisdiction;  entitled  to  its  protection  and  amenable  to  the  decreet 
of  a  court  of  conscience. 

At  an  early  period  in  the  history  of  equity  jurisprudence,  a  married 
woman  was  considered  capable  of  possessing  property  for  her  own 
use.  For  the  protection  of  her  natural  rights  and  to  enable  her 
to  discharge  her  moral  obligations,  equity  devised  for  her  a  separate 
estate  over  which  the  husband  was  not  permitted  to  exercise  hi» 
dominion.  This  estate,  at  first,  was  created  by  deed  of  settlement 
to  trustees  for  her  sole  use  and  benefit,  over  which  courts  of  equity 
exercised  jurisdiction  to  the  exclusion  of  courts  of  law.  A  power 
of  appointment  in  favor  of  the  wife  was  inserted  in  the  deed,  and 
the  trustees,  for  her  benefit,  were  compelled  to  firifill  her  appointments,. 
Both  real  and  personal  property  were  embraced  in  this  new  creation.. 

In  the  progress  of  time,  courts  of  equity  dispensed  with  thc^ 
114  oessity  of  the  power  of  appointment,  and  held  that  the  Jtis  diM 
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ponendi  was  a  necessary  incident  to  the  ownership  of  property,  as 
well  the  separate  property  of  married  women  as  other  property. 

At  Icn^i^th  the  intervention  of  trustees  was  held  to  be  nnnece^ 
«ary,  and  equity  recognized  the  capacity  of  a.  married  woman  to 
take  a  dii*ect  gn&nt  for  her  separate  use. 

.This  principle  was  gradually  developed  until  it  became  fully  set- 
tled "  that,  however  a  wife's  property  might  be  acquired,  whether 
throngh  contract  with  her  husband  before  marriage,  or  by  gift  from 
him  or  from  a  stranger,  independently  of  such  contract,  equity 
would  protect  it,  if  duly  set  apart  as  her  separate  property,  no  mat- 
ter though  the  husband  himself  must  be  held  as  the  trustee  to  sup- 
port it.''     Schouler's  Dom.  Rel.  188. 

This  great  change  in  the  condition  of  married  women  was  wrought 
without  the  aid  of  legislation.  Courts  of  chancery  in  this,  as  in 
many  other  respects,  recognized  their  own  true  function  of  making 
their  rules  work  justice  by  accommodating  their  operation  to  the 
true  relations  of  society. 

Thus,  a  strange  anomaly  exists  in  English  and  American  juris- 
prudence. Courts  of  law  and  courts  of  equity  co-existent  in  the 
flame  realm — the  former  merging  tlie  legal  erastence  of  the  wife  in 
the  husband ;  the  latter  recognizing  her  separate  existence — the 
former  declaring  her  incapable  of  acquiring,  holding,  or  disposing 
of  property ;  the  latter  recognizing  her  ability  to  acquire,  control 
and  dispose  of  her  estate — the  former  denying  her  capacity  to  con- 
tract, or  to  sue  or  be  sued — the  latter  enforcing  her  agreements  by 
granting  relief  both  for  and  against  her  ! 

And  yet,  no  conflict  of  jurisdiction,  for  the  simple  reason,  that 
courts  of  law  take  jurisdiction  of  the  wife's  general  property  and 
give  it  all  to  the  husband,  and  courts  of  equity  take  exclusive  cog- 
nizance of  her  separate  estate  and  control  it  for  her  sole  benefit. 
While  the  judge  declares  her  contract  absolutely  void,  the  chancel- 
lor proceeds  in  rem  and  charges  her  separate  estate  as  equity  and 
^ood  conscience  require. 

It  is  true  that  some  of  our  Amencan  States  have  not  kept  equal 
pace  with  England  in  the  development  of  the  doctrine  of  the  rights 
of  married  women,  yet  the  decided  weight  of  authority  favors  the 
conclusions  to  be  announced  in  this  case. 

Hume  y.  Tenant^  1  Bro.  C.  C.  17,  is  a  leading  case  in  England. 
The  bill  in  that  case  was  filed  to  subject  the  separate  estate  of  tha 
%vife  to  the  payment  of  a  bond  given  by  the  husband  and  wife. 
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Lord  TuusLOw,  recognizing  the  doctrine  of  an  older  case,  in  which 
the  wife,  having  contracted  to  sell  her  separate  estate  (being  autho- 
rized by  settlement  to  do  so),  was  held  by  the  court  to  a  specific 
performance  of  the  contract,  as  a  person  equally  competent  to  con- 
tract, as  if  sole,  says:  "  I  take  it,  therefore,  it  is  impossible  to  say 
but  that  &/eme  covert  is  competent  to  act  as  a  feme  sole  in  respect 
to  her  separate  property,  when  settled  to  her  separate  use.  Bat 
the  question  goes  a  little  beyond  that:  It  is  not  only  how  far  she 
may  act  upon  her  separate  property — I  have  no  doubt  about  that ; 
but  the  question  is,  how  far  her  general  personal  engage^ments  shall 
be  executed  out  of  her  separate  property.  If  she  had  by  instm- 
nicnt  contracted  that  this  or  that  portion  of  her  separate  estate 
should  be  disposed  of  in  this  or  that  way,  I  think  she,  and  her 
trustees,  might  have  been  decreed  to  make  the  disposition;  but  if 
she  enters  into  an  engagement  which  would  make  a  feme  sole 
liable  to  the  whole  extent  of  the  contract,  as .  to  her  person,  etc., 
in  every  respect,  it  is  clear  such  general  engagement,  entered  into 
by  a  feme  covert^  will  not  bind  her  as  such.  It  is  not  like  th^ 
case  of  an  infant,  who  is  incapable  of  acting ;  but  in  respect 
to  a  feme  covert^  determined  cases  seem  to  go  thus  far,  that 
the  general  engagement  of  the  wife  shall  operate  upon  her  personal 
property,  shall  apply  to  the  rents  and  profits  of  her  real  estate,  and 
that  her  trustees  shall  be  obliged  to  apply  her  personal  estate, 
and  rents  and  profits  when  they  arise,  to  the  satisfaction  of  such 
general  engagements^  And,  in  conclusion,  he  says,  **I  have  no 
doubt  about  this  principle,  that,  if  a  court  of  equity  says  a  feme 
covert  may  have  a  separate  estate,  the  court  will  bind  her  to  the 
whole  extent,  as  to  making  that  estate  liable  to  her  own  engage- 
ments ;  as  for  instance,  for  the  payment  of  her  debts,"  etc. 

In  the  case  of  Murray  v.  Barlee^  3  My.  &  K.  220,  Lord  BROuanxai, 
having  referred  to  the  legal  status  of  a  feme  coverty  says :  "  But  in 
equity  the  case  is  wholly  different.  Her  separate  existence,  both 
as  regards  her  liabilities  and  her  rights,  is  here  abundantly  acknow- 
iedged;  not,  indeed,  that  her  person  can  be  made  liable,  but  her 
property  may;  and  it  may  be  reached  through  a  suit  institute^^ 
against  herself  and  trustees.  And  it  may  be  added,  that  the  cur- 
rent of  decisions  has  generally  run  in  favor  of  such  recognition. 
This  principle  has  been  supposed  to  be  carried  further  in  Hume  v. 
TenUifU  than  it  ever  had  been  before,  because,  there,  a  bond  in 
wnich  tbe  husband  and  wife  had  joined,  and  which,  indeed,  so  far 


680         OHIO, 

Fhillipa  v.  Gravea 


as  the  obligation  of  the  wife  was  ooncemed,  was  absolately  void  at 
law,  was  allowed  to  charge  the  wife's  estate  vested  in  trustees  to 
her  separate  use,  though  such  estate  could  only  be  reached  by 
impliccUian  ;  and  though,  till  then,  the  better  opinion  seemed  to  be 
that  the  wife  could  only  bind  her  separate  estate  by  a  direct  charge 
upon  it.  Lord  Eldon  repeatedly  expressed  his  doubts  as  to  this 
case,  but  it  has  been  constantly  acted  upon  by  other  judges,  and 
never,  in  decision,  departed  from  by  himself." 

And  in  the  same  case  his  lordship  says:  *^I  take  the  foundation 
of  the  doctrine  to  be  this :  the  wife  has  a  separate  estate,  subject  to 
her  own  control,  and  exempt  from  all  other  interference  or  authority. 
If  she  cannot  affect  it,  no  one  can,  and  the  very  object  of  the  settle- 
ment, which  vests  it  in  her,  is  to  enable  her  to  deal  with  it  as  if  she 
were  discovert.  The  power  to  affect  it  being  unquestionable,  the 
only  doubt  that  can  arise  is,  whether  or  not  she  has  validly  incum- 
bered it.  At  first  the  court  seems  to  have  supposed  that  nothing 
could  touch  it  but  some  real  charge^  as  a  mortgage,  or  an  instrument 
amounting  to  an  execution  of  a  power,  where  that  view  was  sup- 
ported by  the  nature  of  the  settlement.  But  afterward  her  inten- 
tion was  more  regarded,  and  the  court  only  required  that  she 
intended  to  deal  with  her  separate  property.  When  she  appeared 
to  have  done  so,  the  court  held  her  to  have  charged  it,  and  made 
the  trustees  answer  the  demand  thus  created  against  it.** 

In  Owens  v.  Dickinson  (1  Cr.  &  Ph.  48),  Lord  CoiTBmiAK, 
with  reference  to  the  wife's  written  agreement,  observes,  ^^that 
within  the  authority  of  cases  which  have  been  decided,  it  would 
have  been  operative  upon  the  feme  covert's  separate  estate,  but  not 
by  way  of  the  execution  of  a  power.  *  *  •  It  cannot  be  an 
execution  of  a  power,  bixause  it  neither  refers  to  the  power,  nor  to 
the  subject-matter  of  the  power,  nor,  indeed,  in  many  of  the  cases 
has  there  been  any  power  existing  at  all.  *  ♦  ♦  Equity  lays 
hold  of  the  separate  estate,  but  not  by  virtue  of  anything  expressed 
in  the  contract,  and  it  is  not  very  consistent  with  correct  principles 
to  add  to  the  contract  that  which  the  party  has  not  thought  fit  to 
introduce  into  it.  The  view  taken  by  Lord  Thurlow,  in  JBunie  v. 
Tefianty  is  more  con*ect.  According  to  that  view,  the  separate 
property  of  a  married  woman,  being  a  creature  of  equity,  it  follows, 
that  if  she  has  a  power  to  deal  with  it,  she  has  the  other  power 
incident  to  property  in  general,  namely,  the  power  of  oontracting 
d«  ^ts  to  be  paid  out  of  it :  and  inasmuch  as  her  creditors  have  not 
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the  means  at  law  of  compelling  payment  of  those  debts,  a  coart  of 
equity  takes  upon  itself  to  give  effect  to  them,  not  as  personal 
liabilities,  but  bj  laying  hold  of  the  separate  property,  as  the  only 
means  by  which  they  can  be  satisfied." 

In  Murray  ^.Barlee  («%/pra),  Lord  Bbouoham  says:  *' If  in  respect 
of  heir  separate  estate,  the  wife  is,  in  equity,  taken  as  a  feimit  %6lty 
and  charge  it  by  instruments  absolutely  void  at  law,  can  there 
be  any  reason  for  holding  that  her  liability,  or,  more  properly 
speaking,  her  power  of  affecting  her  separate  estate,  shall  only 
be  exercised  by  a  written  instrument  ?  Are  we  to  invent  a  rule 
to  add  a  new  chapter  to  the  statute  of  frauds,  and  require  writing 
where  that  act  requires  none  ?  Is  there  any  equity  reaching  writ- 
ten dealings  with  the  property  which  extends  not  also  to  dealings 
in  other  ways,  as  by  sale  and  delivery  of  goods  ?  Shall  necessary 
supplies  for  her  maintenance  not  touch  the  estate,  and  yet  money 
furnished  to  be  squandered  away  at  play  be  a  charge  on  it,  if  forti- 
fied by  a  scrap  of  writing  ?  Ko  such  distinction  can  be  taken  upon 
any  conceivable  principle." 

And  in  TaUet  v.  Armstrong  (4  Mylne  &  Craig,  377),  Lord  CoTTBif- 
HAM  says:  ^*  When  this  court  first  established  the  separate  estate,  it 
violated  the  laws  of  property  between  husband  and  wife;  out  it 
was  thought  beneficial,  and  it  prevailed.  It  being  once  settled  that 
a  wife  might  enjoy  a  separate  estate  as  a  feme  solSj  the  laws  of 
property  attached  to  this  new  estate ;  and  when  it  was  found,  as  a 
part  of  such  laws,  that  the  power  of  alienation  belonged  to  the 
M'ife,  and  was  destructive  of  the  security  intended  for  it,  equity 
ap:ain  interfered,  and,  byanother  violation  of  the  laws  of  property, 
8uported  the  validity  of  the  prohibition  against  it." 

And  in  the  same  case,  the  court  say:  "It  is  perfectly  clear  that 
when  a  woman  has  property  settled  to  her  separate  use,  she  may 
bind  that  property  without  distinctly  stating  that  she  intends  to  do 
t*o.  She  may  enter  into  a  bond,  bill  or  promissory  note,  or  other 
obligation,  which,  considering  her  state  as  a  married  woman,  could 
only  be  satisfied  by  means  of  her  separate  estate;  and,  therefore, 
the  inference  is  conclusive  that  there  was  an  intention,  and  a  clear 
one,  on  her  part,  that  her  separate  estate,  which  would  be  the  only 
means  of  satisfying  the  obligation  into  which  she  entered,  should 
be  bound."     4  Beav.  319;  18  Eng.  Ch.  404. 

From  these  authorities,  and  many  others  that  might  be  referred 
to,  we  find  the  English  rule  to  be,  that  courts  of  equity,  upon  th« 
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principle  that  the  juB  dUtponendi  is  an  incident  to  the  abeolute 
ownership  of  property,  will  charge  the  separate  estate  of  a  married 
woman  with  the  payment  of  debts  arising  upon  her  general  engage- 
ments, whether  verbal  or  in  writing,  when  her  intention  so  to 
charge  them  is  either  expressed  or  implied,  unless  she  is  restrained 
by  the  terms  of  the  instrument  creating  the  separate  estate  from 
exercising  such  power  of  disposition. 

In  the  United  States,  there  is  a  great  diversity  of  opinion  upon 
this  subject. 

In  South  Carolina,  it  is  denied  that  the  jus  dUponendi  is  incident 
to  the  separate  estate  of  a  married  woman.  It  is  there  held  that  a 
married  woman  cannot  dispose  of  or  encumber  her  separate  estate, 
unless  authorized  so  to  do  by  the  terms  of  the  instrumb^t  creating 
the  estate.     1  Hill's  Ch.  228;  3  Desaussure,  460. 

The  same  doctrine  seems  to  prevail  in  Massachusetts,  Pennsyl- 
vania, Rhode  Island  and  Tennessee.  13  Gray,  328;  2  Whar.  11; 
1  Rawle,  231;  2  R.  I.  355 ;  8  Humph.  159,  209. 

In  New  York,  the  Jtis  dUponendi  is  recognized  to  the  fullest 
extent;  not  only  where  the  liability  was  incurred  for  the  benefit 
of  the  estate,  and  for  the  benefit  of  the  wife  upon  the  faith  of  her 
separate  property  (7  Paige,  114;  20  Wend.  570;  2  Sandf.  Ch.  287; 
22  N.  Y.  450),  but  in  a  very  recent  case  before  the  commission  of 
appeals  (42  N.  Y.  613,  appendix;  1  Am.  R.),  it  was  held  that  an 
action  is  maintainable  upon  a  married  woman's  indorsement  of  a 
promissory  note  as  suretj/y  for  the  purpose  of  charging  her  separate 
estate. 

But  in  all  the  cases  in  that  State  it  is  held  that  equity  will 
charge  the  separate  estate  with  the  payment  of  the  wife's  debts 
only  when  she  declares  her  intention  to  make  it  liable  in  the  very 
'•ontract  which  is  the  foundation  of  the  debt,  unless  the  considera- 
tion of  the  debt  be  for  the  benefit  of  the  estate  itself. 

This  rule  is  in  conflict  with  the  English  doctrine,  as  we  have 
seen,  and  it  is  believed  to  be  in  conflict  with  the  decisions  of  every 
other  State  in  the  Union,  where  the  jus  disponendi  is  held  to  be 
incident  to  the  separate  estates  of  married  women. 

If  the  powers  of  disposition  were  exercisable  only  within  or  under 
a  power  of  appointment  contained  in  the  instrument  creating  the 
estate,  and  by  its  terms  limited  to  appointments  by  writing  only; 
the  New  York  rule  would,  undoubtedly,  be  right.  But,  inasmuch 
as  a  separate  estate  is  created,  where  no  power  of  appointment  it 
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granted  by  the  terms  of  the  instrument  creating  it,  we  believe  that, 
for  the  sake  of  its  enjoinment  in  accordance  with  the  intent  of  the 
grantor,  the  power  of  control  and  disposition  attaches  of  necessity 
under  and  by  virtue  of  the  general  laws  of  property,  unless 
restrained  by  the  terms  of  the  instrument.  And  if  the  jus  dispo* 
nefidi  attaches,  without  limitation  or  restraint,  we  believe  with 
Lord  Brougham,  in  Murray  v.  JBarlee  {mpra)^  that  we  are  not 
authorized  ^'  to  invent  a  new  chapter  in  the  statute  of  frauds,  and 
declare  that  the  only  mode  of  exercising  such  power  shall  be  by  a 
written  instrument.'* 

And  if  a  writing  is  not  necessaiy  to  evidence  the  intention  of  a 
married  woman  to  charge  or  dispose  of  her  separate  estate,  wo  fully 
agree  with  Lord  Cottenham,  in  TuUet  v.  Armstrong  ijsupra)^  that 
such  intention  may  be  shown  by  parol;  by  proof  of  express  decla- 
rations, or  circumstances  from  which  it  may  be  inferred. 

The  existence  of  a  married  woman's  separate  estate  has  been  fre- 
quently recognized  and  defined  by  this  court. 

In  Hardy  v.  Yan  Harlingen  (7  Ohio  St.  208),  it  was  held  that 
equity  will  treat  a  wife,  in  respect  to  her  separate  estate  in  a  legacy, 
as  if  she  were  Vifeme  sole. 

In  Mojohir  <t  Wi/ey.  Burroughs  14  (Ohio  St.  619),  it  was  held 
that  "  a  married  woman,  unless  restrained  by  the  terms  of  the  instru- 
ment of  settlement,  may,  by  her  contract,  and  without  the  consent 
of  trustees  in  whom  the  title  may  be  vested,  charge  her  separate 
estate,  at  least  to  the  extent  of  the  rents,  issues  and  profits  thereof, 
with  the  cost  of  reasonable  repairs  and  improvements  for  the  benefit 
of  the  estate." 

Tliat  a  married  woman  may  charge  her  separate  estate  as  if  she 
were  a  feme  sole,  and  that  courts  of  equity  will  proceed  in  rem  to 
compel  the  payment  of  debts  contracted  by  her  on  the  credit  of 
her  separate  estate  by  sequestration,  appears  to  be  settled  doctrine 
in  the  following  States:  Arkansas,  17  Ark.  189;  Kentucky,  IG  Ben. 
Monroe,  482 ;  Mississippi,  27  Miss.  343 ;  North  Carolina,  7  Ired. 
Eq.  Ill;  Florida,  6  Fla.  381;  Maryland,  11  Md.  492;  New  Jersey, 
1  McCarter,  178,  and  3  Green's  Ch.  612;  Missouri,  23  Mo.  457; 
Georgia,  12  Ga.  196;  Wisconsin,  15  Wis.  366;  Alabama,  26  Ala.  332. 

That  the  intention  of  a  married  woman  to  charge  her  separate 
estate  with  the  payment  of  a  debt  may  be  inferred  from  the  fact  that 
flhe  executes  a  note  or  bond  for  the  debt,  has  been  held  in  Arkan- 
sas, 1  Ark.  189;  Kentucky,  7  Ben.  Monroe,  293,  and  13  id.  384; 
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New  Jersey,  3   Greenes  Ch.  512 ;  Miasoori,  23  Mo.  457,  and  Al*> 

bama,  26  Ala.  382. 

It  is  claimed  farther  by  the  defendants,  that  the  act  of  1861, 
entitled  **  An  act  concerning  the  rights  and  liabilities  of  married 
women,"  and  the  act  amendatory  thereof,  passed  in  1866  (S  A  C. 
380,  390-1),  which  were  in  force  at  the  time  the  cause  of  action 
herein  arose,  prescribe  the  only  rales  in  this  State  in  relation  to  the 
separate  property  of  married  women ;  and  that  the  only  remedies 
'.n  force  for  sabjecting  the  separate  estates  of  married  women  to  the 
satisfaction  of  their  liabilities  are  those  specified  in  those  enact- 
ments. We  have  carefnlly  considered  these  propositions,  and  have 
come  to  \he  following  condnsions,  to  wit : 

These  siatates  do  not  nor  were  they  intended  to  abridge  tlie 
powers  or  rcbtiain  or  limit  the  jarisdiction  of  coarts  of  cqaity,  in 
relation  to  the  aoparate  estates  of  married  women ;  bat,  on  the 
other  hand,  they  do  enlarge  the  jarisdiction  of  the  chancellor,  in  so 
far  <is  the  general  ^.roperty  of  married  women  is  charged,  by  the 
force  of  these  stataeb,  vO  separate  property. 

The  legislative  inteocion  was  to  change  the  legtd  statas  of  mar- 
ried women,  and  declaie  their  ^^o/ *^  rights  and  liabilities."  The 
common  law,  in  so  far  as  its  lules  are  incompatible  with  the  provi- 
sions of  these  enactments,  is  abrogated  or  modified.  The  remedies 
therein  provided  may  be  enforced  by  coarts  of  common-law  juris- 
diction. And  to  the  extent  that  courts  of  law  are  by  these  statutes 
invested  with  a  remedial  jurisdiction  heretofore  exercised  by  courts 
of  equity  exclusively,  the  remedies  are  cumulative,  and  the  jurisdio* 
lion  concurrent. 

The  principle  controlling  this  question  is  stated  by  Story  (1 
Story^s  £q.  Jur.,  §  80)  as  follows :  "  In  modem  times,  courts  of  law 
frequently  interfere,  and  grant  remedies,  under  circumstances  in 
which  it  would  certainly  have  been  denied  in  earlier  times.  And 
sometimes  the  legislature,  by  express  enactments,  has  conferred  on 
courts  of  law  the  same  remedial  faculty  which  belongs  to  courts  oi 
equity.  Now,  in  neither  case,  if  courts  of  equity  originally  obtained 
and  exercised  jurisdiction,  is  that  jurisdiction  overturned  or  impaired 
by  this  change  of  authority  at  law  in  regard  to  legislative  enact- 
ments. For,  unless  there  are  prohibitory  or  restrictive  words,  the 
nnifonn  intrepretation  is  that  they  confer  concurrent  and  not 
exclusive  remedial  authority." 

In  Mitchel  v.  Otey  (28  Miss.  236),  it  was  held, ''  that  the  *  married 
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woman^s  law/  giving  remedies  by  action  at  law,  does  not  oust  the 
original  Jurisdiction  of  courts  of  equity  in  cases  affecting  the  sepa- 
rate estates  of  married  women." 

In  Todd  V.  Zee  (15  Wis.  380),  the  court,  in  reference  to  a  similiar 
statute  of  that  State,  say:  '*The  contracts  of  a  married  woman, 
when  necessary  or  convenient  to  the  proper  use  and  enjoyment  of 
her  separate  estate,  are  binding  at  law.  All  her  other  engagements 
stand  as  before  the  passage  of  the  statute,  good  only  in  equit3\ 
The  change  from  an  equitable  to  a  legal  estate  has  not,  with  respect 
to  them,  enlarged  her  powers,  or  removed  the  disability  of  cover- 
ture; but  she  remains  as  if  still  possessed  of  an  estate  in  equity, 
without  restriction  as  to  her  power  of  disposition."  See,  also,  18 
K  Y.  265. 

It  is  also  claimed  by  defendants  that  the  second  section  of  the 
act  providing  *^  for  the  proof,  acknowledgment  and  recording  of 
deeds  and  other  instruments  of  writing"  (1  S.  <fe  0.  461),  stands 
directly  in  the  way  of  the  doctrine  that  a  married  woman  may 
charge  her  separate  estate  with  the  payment  of  debts,  except  in  the 
mode  pointed  out  in  this  section. 

We  are  not  called  upon  in  this  case  to  determine  whether  a  court 
of  equity  in  this  State  would  decree  the  specific  performance  of  a 
married  woman's  contract  to  execute  a  deed,  or  mortgage,  or  other 
instrument  of  writing  for  the  conveyance  or  incumbrance  of  her 
separate  estate. 

But  we  may  observe  that  the  only  office  of  the  statute  referred 
to  is  to  prescribe  the  mode  and  the  only  mode  in  which  the  legal 
title  to  lands  and  tenements  in  this  State  may  be  transferred  or 
other^vise  affected,  by  act  or  deed  of  the  owner.  It  treats  only  of 
legal  evidence  of  title,  or  interests  in  land.  The  same  mode,  sub- 
stantially, is  prescribed  for  men  and  unmarried  women  and  wives. 
But  in  neither  case  does  the  statute  affect  the  power  of  a  court  of 
chancery  to  charge  equities  upon  lands  and  tenements,  or  attempt 
to  define  what  may  or  may  not  be  an  equity  chargeable  upon  real 
estate. 

Finally,  we  have  arrived  at  the  following  conclusions: 

1.  That  a  married  woman, 'possessed  of  a  separate  estate  of  real 
or  personal  property,  may  charge  the  same  with  her  debts,  at  least 
to  the  extent  that  the  liabilities  may  be  incurred  for  the  benefit  of 
Auch  estate  or  for  her  own  benefit,  upon  the  faith  of  her  separate 
property. 
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2.  Tliat  snch  power  is  incident  to  the  unqualified  ownership  of 
profierty,  and  is  only  limited  by  the  terms  of  the  instrument  creat* 
ing  such  estate,  or  by  implication  arising  therefrom. 

3.  That  the  intention  to  charge  her  separate  estate,  at  tlie  time 
hor  liability  was  incurred,  may  be  either  expressed  or  implied. 

4.  That  such  intention  may  be  implied  from  the  fact  that  she  exe- 
cuted a  note,  bond  or  other  obligation  for  the  indebtedness. 

5.  Tliat  courts  of  equity  will  enforce  the  payment  of  such  charges 
against  such  property,  through  a  receiver,  1st,  by  subjecting  her 
personal  property;  2d,  by  sequestering  the  rents  and  profits  of  the 
realty;  and,  3d,  by  sale  of  the  realty  when  the  same  is  necessary. 

6.  That  the  jurisdiction  of  courts  of  equity,  in  this  behalf,  is 
not  abridged  or  limited  by  virtue  of  the  statutes  '^  concerning  the 
rights  and  liabilities  of  married  women.*' 

7.  That  the  legislative  intention  in  enacting  these  statutes  was 
to  modify  or  enlarge  the  legal  rights  and  liabilities  of  married 
women. 

8.  That  the  statute  providing  "  for  the  proof,  acknowledgment 
and  recording  of  deeds  and  other  instruments  of  writing,*'  is  not 
incompatible  with  the  equitable  power  of  a  married  woman  to 
charge  her  separate  estate  with  debts  incurred  within  the  scoi>e  of 
the  rules  herein  stated. 

Demurrer  to  petition  overruled  and  cause  remanded, 

Wblco,  WniTB  and  Day,  JJ.,  concurred* 
Scorr,  C«  J.,  did  not  sit  in  this  case. 

Hoirx— See  Tks  0am  Etdcktmgi  ▼.  BotaOtfft,  1  Aa.  R.  Wi/ 
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ABATEMENT. 
Bee  Bankkuptct,  8. 

ACTION. 

!•  Tbc  heirs  of  real  estate  cannot  sue  upon  a  covenant  against  incumbrances 
broken  dunng  the  life  of  the  person  under  whom  they  claim  the  estata  The 
ailinhnstrator  is  tlie  proper  pnrty  |>liinuitf.    Frink  ▼.  BellUy  193. 

S.  A  stream  of  water  flowed  in  a  well-defined  channel  across  a  highway  and 
through  deferdant^s  land,  nntil  a  great  freshet  came  when  it  left  the  old  chan- 
nel and  made  a  new  one  down  the  highway  and  flowed  over  plaintiffs  land. 
Plaintiff  then  turned  the  water  btick  to  its  old  channel  in  defendant's  land. 
8ul)sequently  tho  highway  surveyor,  without  authority,  closed  up  the  old 
diaunel  and  then^by  caused  the  water  to  flow  upon  defendant's  land  in  various 
places  whereupon  defendant  used  such  means  to  relieve  his  land  as  to  cause 
the  water  to  flow  ac^ain  in  the  channel  formerly  made  by  the  freshet,  and 
ii|ion  pliuntifl^s  land.  Jleldy  that  this  was  an  invasion  of  plaintifTs  rights,  .or 
which  he  could  roaintam  an  action  without  waitmg  for  damagmg  effects  from 
tbe  water.    TutiiiU  v.  dvUi,  801. 

See  Bankruptct,  3,  3 ;  Patxbnt,  1 ;  Tksaxt  zn  Gohmoh. 

ADEMPTION. 

A  husband  died  leaving  an  unsatisfied  ante-nnptial  contract  in  favor  of  his  wife, 
and  a  will  declaring  it  to  be  his  wisli  that  his  executors  should  "  see  that  his 
contracts  are  fulfilled,  and  that  1ms  wife  have  a  dowry"  of  a  specified  amount 
The  wife  filed  a  bill  in  cliancery  to  recover  upon  the  marriage  contract ;  also 
a  petition  in  the  probate  court  to  recover  the  legacy.  Held  (1),  lliat  the  court 
of  chancery  had  Jurisdiction  (o  enjoin  her  from  the  further  prosecution  of 
the  suit  in  the  probate  court ;  and  (2)  that  parol  evidence  of  the  situation  of 
the  testator,  the  condition,  character,  etc.,  of  his  property,  was  admissible  to 
ascertain  his  intention  to  adeem,  the  will  not  being  explicit  on  this  point, 
and,  if  such  intention  should  be  established,  to  ascertain  whether  the  legacy 
should  be  tak  •  *  IX  u  satisfaction  in  foil  or  pro  (arUo,  GUUam  v.  ChanMor  d 
Ifurraift  408. 
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ADMINISTRATOR. 

Where  there  Is  nimecenaiy  delay  in  makUig  a  final  settlement  of  the  Am  fls  in 
the  hands  of  administrators,  interest  will  be  required  of  them ;  and  where 
they  use  the  flmds  so  retained  in  private  speculation,  they  will  be  Uabla  fin 
compound  interest    Jchn9(nC$  AdminUtraUyn  t.  Eadrkk^  lOL 

See  AcnoN,  1 ;  Judoioezit. 

AGENCY. 
Bee  HusBAHD  ahd  Wifjs,  2;  Isbubahob,  i^  18. 

AGREEMENT  TO  FIGHT. 
See  AsaAULT  Ain>  Battebt. 

ALTERATION. 
See  PsoMissoBT  Notb,  VL 

ARBITRATION. 
See  AwASD. 

ARREST. 

1.  A  constable  or  poUoe  officer  is  not  bound  to  procnrs  a  warrant,  belbra  amst- 
ing  a  person  whom  he  has  probable  cause  to  believe  guilty  of  a  felony,  erea 
though  there  may  be  no  reason  to  fear  the  escape  of  such  person  in  conse- 
quence of  the  delay  in  procuring  the  warrant  WadB  ▼.  Ohaffee^  673,  and 
note^  674. 

8.  The  privilege  fkom  arrest  of  a  member  of  congress,  under  the  provisions  of 
the  constitution,  does  not  extend  to  forty  days  or  more  before  and  after  a 
session,  but  is  limited  to  a  reasonable  time  for  going  and  returning.  Bbppim 
V.  /meidi,  696. 

Bee  Pleadino  ;  Rewabd. 

ASSAULT  AND  BATTERY. 

In  an  action  for  assault  and  battery,  the  fact  that  plaintiff  and  defendant  ToofjtxX 
by  agreement,  or  mutual  consent,  is  no  bar  to  the  recovery,  but  may  be  con- 
sidered in  mitigation  of  damages.    Adaimy.  Wagffoner^fl^ 

ASSIGNMENT. 
See  Imsurancb,  1,  2, 6, 7,  li. 

ATTACHMENT. 
See  Bamsbuftct,  1. 

ATTORNEY. 

1.  Participation,  by  an  attorney,  in  making  pretended  gifts  as  a  meant  of  ghiog 
notoriety  to  an  exhibition,  innocent  in  itself,  Is  not  sufficient  ground  to  autho- 
rize his  name  to  be  stricken  from  the  roll    Dicken^  Oam^  420. 
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t.  An  attorney,  who  conspires  to  get  an  opposing  attorney  drunk,  In  ovdcr  to 
gain  an  advantage  in  a  caose  about  to  oome  on,  is  liable  to  expulsion  from 
ttie  bar  therefor.    Id, 

See  Champbbtt,  2 ;  Btatutb  of  Ldotations,  2. 

ATTORNEY'S  LIEN. 

The  parties  to  an  action,  in  which  defendant  had  been  defbulted  and  the  case 
continued,  made  a  settlement  Held,  that  plaintiff's  attorneys  were  not  enti- 
tled to  have  judgment  rendered  in  favor  of  plaintiff  against  defendant  to 
secure  a  lien  for  counsel  fees.    Hooper  v.  Weleh^  267. 

AWARD. 

When  arbitrators  are  constituted  by  the  parties  the  Judges  of  the  law,  the  fhcts 
and  the  equity  of  the  case,  thetr  award  will  not  be  annulled  if  it  appear  that 
it  is,  within  the  terms  of  the  submission,  fairly  construed,  and  fdmishes  a 
rule  su£QcienUy  certain  to  define  and  limit  the  rights  of  the  parties,  and 
under  which  Uioee  rights  may  be  enforced — ^no  mistake  of  law  or  of  any 
material  fact  appearing  on  the  face  of  the  award,  or  by  admission  of  the 
arbitrators,  nor  any  partiality  or  corrupt  conduct,  on  their  part,  or  misbe- 
havior in  the  parties,  being  pretended.  Harris  v.  BoekU  Manufiusbwring  Oom- 
pof^,  549. 

BAGGAGE. 

1.  Where  baggage  is  carried  past  its  destination  by  a  railroad  company,  stored 
at  the  wrong  station,  stolen,  and  thereby  lost  to  the  owner,  the  company  will 
be  liable  as  common  carrier.  Toledo^  Wabaah  and  Wsitem  B,B,  Go,y.  Ham' 
mond,  221,  and  note^  224. 

3.  An  opera  glass  may  be  included  in  the  articles  of  baggage  for  which  a  com- 
mon carrier  is  liable.    Id. 

See  Common  Gabbibr,  1 ,  Inkkesfbb. 

BANE. 

1.  By  an  act  of  the  Indiana  legislature,  passed  in  March,  1867,  shares  of  the 
capital  stock  of  national  banks  within  the  State  were  taxed  for  that  year,  and 
the  cashier  of  each  bank  was  required  to  represent  each  stockholder  in  list- 
ing and  valuing  his  stoctL  Held,  that  the  statute  took  effect  ftom  the  first 
day  of  Jonuaiy,  1867,  and  that  it  was  a  valid  exercise  of  the  taxing  power, 
and  that  it  did  not  conflict  with  the  constitutional  requirement  of  **  a  uniform 
and  equal  rate  of  assessment  and  taxation."     Whitney  v.  Bagsdale,  185. 

2.  Where  a  bill  or  check  is  payable  to  order,  a  banker  has  authority  to  pay  to 
buy  person  who  becomes  holder  by  a  genuine  indorsement ;  but  the  banker 
cannot  charge  his  customer  with  payments  made  otherwise,  unless  (1)  the 
circumstances  amounted  to  a  direction  from  the  customer  to  the  banker  to 
pay  the  paper  without  reference  to  the  genuineness  of  the  indorsement,  or 
(2)  were  equivalent  to  a  subsequent  admission  that  the  indorsement  was 
genuine,  in  reliance  on  which  the  banker  was  induced  to  so  alter  his  position 
as  to  preclude  the  custqpier  from  showing  the  indorsement  to  be  forged. 
Dodge  v.  HaL  Bxeh,  Bk.,  651. 

Vou  v.— 87 
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8.  Plaintiff  being  the  owner  of  a  certificate  of  indebtedness  of  the  United  States^ 
indorsed  it  in  blank  and  mailed  it  to  a  paymaster.  It  was  stolen  firom  the 
mail  and  presented  to  a  paymaster  by  the  thief,  who  represented  himself  to 
be  plaintiff,  and  requested  a  check,  saying  that  he  could  identify  himself  at 
the  bank.  The  paymaster  accordingly  gave  him  a  check,  payable  to  plain- 
tiff's order,  on  defendant  bank.  The  bank  paid  the  check  to  the  bearer  with- 
out inquiry,  on  the  foiged  indorsement  of  the  plaintiff's  name.  The  paymas- 
ter, with  notice  of  plaintiff's  claim,  subsequently  lifted  the  check,  and  was 
charged  with  its  amount  in  his.  settlement  with  the  bank.  Held  (1),  tliat 
plaintiff's  claim  against  the  defendant  bank  was  not  affected  by  the  paymas- 
ter's negligence  in  not  requiring  the  person  to  whom  the  check  was  given  to 
identify  himself;  (2)  that  plaintiff 's  clahn  was  not  affected  by  the  subsequent 
settlement  of  the  paymaster  with  the  bank ;  and  (8)  that  plahitiff  could  ratily 
the  giving  of  the  check  in  his  name,  thus  making  it  his  own,  and  maintain 
an  action  against  the  bank  for  the  amount.    Id, 

BANK-BOOK. 
St*  Gift. 

BANKRUPTCY. 

1.  A  discharge  in  bankruptcy  will  not  pre7en\  a  creditor  fix>m  taUng  a  decree 
in  r&m  against  a  fhnd  upon  which  he  obtained  a  lien,  by  trustee  attachment, 
more  than  four  months  prior  tc  the  conmiencement  of  the  proceedings  in 
bankruptcy.    Stoddard  v.  Locke,  808. 

2.  A  discharge  in  bankruptcy,  obtained  after  the  commencement  of  an  action 
on  a  promissory  note  provable  as  a  debt  under  the  bankrupt  act,  when  pleaded 
in  bar  of  such  action,  may  be  attacked  therein  by  showing  that  it  was  obtained 
upon  proceedings  of  which  the  plaintiff  was  f^udulently  deprived  of  notice. 
Baieheldor  v.  Lau>y  811. 

8.  An  action  at  law  does  not  abate  by  the  bankruptcy  of  the  plaintiff,  and  if  the 
assignee  in  bankruptcy  be  discharged,  without  any  interference  by  him  with 
the  suit,  it  may  proceed  in  the  name  of  the  bankrupt,  the  presumption,  in  the 
absence  of  any  proof  to  the  contrary,  being  that  the  action  is  proceeding  for 
the  benefit  of  the  true  owner,  whoever  he  may  be.    OonMr  y.  StnUhem  Evp, 

i.  The  passage  of  the  bankrupt  law  of  the  United  States,  of  1867,  suspended  the 
operation  of  a  State  insolvent  law,  so  far  as  the  provisions  of  the  tbrmer 
applied  to  the  subject-matter  of  the  latter.    In  the  matter  of  Reynoldiy  615. 

BELLIGERENTa 
See  Interest,  1. 

BILL  OF  LADING. 
See  Common  Carrier,  8,  4,  0. 

BONA  FIDE  HOLDER 
oee  x*B0MiBS0RT  Note,  1,  6, 9,*  10, 11. 
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BOND. 
See  Fraud;  Ratification,  2. 

BONDS. 
See  Coupons;  Interest,  2. 

brlach  of  contract. 

Id  an  action  to  recover  for  a  breach  of  a  contract  to  deliva  logs  to  be  sawed  at 
plaintiff's  mill,— JSTeU  <1),  that  the  fact  that  the  plaintiff  s  M  his  mill  after  he 
was  notified  by  the  defendants  that  they  would  pay  for  no  more  sawing,  and 
deliver  no  more  logs,  or  that  he  made  a  sub-contract  with  some  other  person 
to  saw  the  logs  that  might  be  delivered,  could  not  affect  the  right  of  recovery, 
or  the  measure  of  damages ;  (2)  that  the  measure  of  damages  was  the  contract 
price  of  sawing,  less  the  cost  of  doing  the  work,  in  labor,  in  wear  and  tear 
of  machinery,  in  time  of  use  of  machinery,  and  value  of  superintendence. 
Dunn  V.  Johntan^  177. 

See  Sale,  1, 2;  Measure  of  Damaged 

BURDEN  OF  PROOF. 

In  an  action  for  the  purchase-money  under  an  agreement  for  the  sale  of  land 
l^  which  the  plaintiff  bound  himself  to  give  possession  and  execute  a  war- 
ranty deed  upon  the  payment  of  the  purchase-money,  the  declaration  alleged 
that  plaintiff  had  at  all  times  been  ready  and  willing  to  perform  his  part  of 
the  agreement ;  but  the  defendant  pleaded  that  the  plaintiff  was  not  seized 
of  the  land  agreed  to  be  conveyed.  HM,  that  under  the  issue  thus  raised 
plaintiff  was  called  upon  to  prove  his  title.  'NegleyY.  LindMoy^  427, 

See  Common  Carrier,  6. 

BURYING  GROUND. 

See  Cemetery. 

CARRIER. 
See  Common  Carrier. 

CEBiETEKY. 

The  purchaser  of  a  lot  in  a  cemetery  for  **  burial  purposes  "  does  not  take  any 
title  to  the  soil ;  and  an  act  of  the  legislature,  directing  the  vacation  and  sale 
of  the  cemetery  and  the  removal  of  the  bodies,  is  not  an  unconstitutional 
infrhigement  of  his  rights.    EinecUdt^  Appeal^  977. 

CHAMPERTY. 

1.  Champerty  is  an  offense  against  *  the  law,  whether  regard  be  had  to  the 
ancient  common  law,  the  English  statutes  upon  the  subject,  or  to  the  legisla- 
tive acts  of  Rhode  Island,  and  therefore  avoids  every  contract  into  which  it 
enters.    Martin  v.  Clarke^  586. 

Sb  A  contract  between  an  attorney  and  counselor-at-law  and  a  client,  that  the 
attorney  shall  prosecute  a  claim  at  his  own  cost  and  charge,  for  a  part  of  the 
•abject  in  litigation,  is  champ^^rtons,  illegal  and  void.    Id, 
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CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  contained  a  condition  that  if,  at  any  time,  the  mortgagee 
should  feel  himaelf  "unsafe"  or  ** insecure/'  he  might  take  immediate  pos- 
session of  the  property  wherever  it  oould  be  found.  The  mortgagor,  without 
the  knowledge  or  consent  of  the  mortgagee,  sold  the  property  to  an  innocent 
Tendee.  In  an  action  by  the  mortgagee  against  the  vendee  to  recoTer  the 
property,  held  (1),  that  trover  would  lie;  (2)  that  the  mortgagee  need  not 
'prove,  as  a  condition  precedent  to  his  recovery,  that  other  property  covered  I7 
the- mortgage  was  insufficient  to  satisQr  the  debt,  or  that  he  had  been  unable 
to  reduce  such  other  property  to  possession ;  and  (8)  that  the  question,  whether 
the  mortgage  was  duly  acknowledged  and  recorded,  should  not  be  submitted 
to  the  Jury.  Lawbbkcs  Ch.  J.,  McAllisteb  and  Thormtoh,  J  J.,  dissented. 
BaOejfY.  Qo^lfrty,  167,  and  naU,  161. 

'8.  A  mortgage  of  goods  containing  a  provision  allowing  the  mortgagor  to  xetain 
possession  of  them,  and  to  sell  them  *4n  the  usual  retail  way,"  but  requiring 
him  to  "  pay  over  the  money  received  therefor  to  the  mortgagee  as  tlie  goods 
are  sold,"  is,  upon  its  fiuse,  a  valid  morl^;age.  BimnEiBBHOFF,  Ch.  J.,  and 
Wblch,  J.,  dissented.    Kleine  v.  Kateenberger^  680. 

CHECK. 
See  Bask,  2,  8. 

CHURCH. 

TI16  title  to  the  church  property  of  a  divided  congregation  lain  that  part»  though 
a  minority,  which  adheres  to  the  ecclesiastical  laws,  usages  and  prindplei 
of  the  denomination  under  which  the  church  was  constituted.  Seknorr^i 
Appeal^  416. 

CHURCH  DEBT. 

Bee  SuBSORiFTiON. 

CHURCH  EDUTCR 
See  Statutb  of  Frauds. 

CIVIL  WAR 
See  Lntkrest,  1 ;  RaKBLLioN;  Taxation,  4,  6,  6,  7,  & 

CLOUD  ON  TITLE. 
See  TiTUB. 

COMMON  CARRIER. 

1.  In  an  action  against  ^  railroad  company  for  the  loss  of  baggage,  it  appeared 
that  the  baggage  had  arrived  at  its  destination  and  been  placed  in  the  dq>ot 
by  the  company,  where  it  was  stolen  by  buiglars  during  the  night  JSbH 
that  the  baggage  "^  should  have  been  stored  in  a  safe  and  secure  warehouse  to 
exonerate  the  company ''  from  liability  as  a  conunon  carrier.  Bartholommo  v. 
8L  LouiSy  JadkmmtiUd  and  Ghieago  Badlroad  Oo.,  46. 

••.  In  enaction  against  defendants,  as  common  carriers,  to  recover  damages  ooea- 
sioned  by  an  alleged  neglect  of  duty  in  failing  to  deliver  a  number  cf  car  loads 
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of  oom  at  Gako,  IllinoJs,  within  a  reasonable  time  after  receiying  it  for  trans- 
portation, whereby  it  became  heated  and  of  little  value;  hM  (1),  that  dcfend- 
anta  were  not  discharged  from  liability  under  a  clause  in  the  receipt  releasing 
them  from  loss  on  '*  perishable  property,"  com  not  being  such  in  the  com- 
mercial sense;  (2)  that  it  was  no  defense  that  the  military  authorities  of  the 
United  States  had  ordered  defendants  to  give  a  preference  to  the  property  of 
the  government  in  transportation,  where  they  fiilled  to  show  any  interfereuco 
OB  the  part  of  army  officers  which  prevented  them  from  sending  this  ooru 
forward  in  the  usual  time  ;  (8)  that  it  was  no  defense  that  the  track  at  Carlo 
was  obstmoed  with  cars  filled  with  rejected  government  corn,  where  the  evi- 
dence showed  that,  immediately  after  the  rejection  of  such  com,  the  govern- 
ment officers  ceased  to  control  it,  and  it  relapsed  into  the  hands  of  defendants, 
who  could  have  unloaded  it  in  a  day  or  two;  (4)  that  if  the  com  was  shipped 
under  a  special  contract,  the  contract  price  should  be  taken  as  the  basis  thw 
estimating  the  damages;  otherwise  the  market  price  at  Carlo  at  ihe  time  i\m 
oom  ought  to  have  arrived,  must  govern.    IlL  Gent.  B,  B,  Oo.  v.  McOUUeuy^ 

3.  Where  a  railrQad  company,  as  common  carrier,  receives  goods  mariced  for 
transportation  beyond  its  line,  it  assumes  the  common-law  liability  for  loss  or 
damage,  whether  occurring  on  its  own  or  another  Ime;  but  a  reo^pt  specify* 
ing  that  it  will  not  be  liable  for  any  loss  unless  occurring  on  its  own  line,  will 
be  oonstraed  as  a  special  contract,  limiting  its  liability  to  its  own  line,  if  it  is 
fbond,  by  a  Jury,  that  the  consignors  understood  the  terms  of  the  receipt  and 
assented  to  them.  Lawrbncb,  McAllibtbb  and  Thobbton,  J  J.,  dissented. 
m  CmU.  RRCd.Y.  Frankenberg,  93,  and  note,  98. 

4  A  railroad  company,  bound  by  a  bill  of  lading  to  deliver  goods  on  payment 
of  freight  and  *^  presentation  of  a  duplicate"  bill,  is  responsible^  if  it  malces 
delivery  without  such  presentation.  Such  a  clause  in  a  bill  of  lading  is  foi 
the  benefit  of  the  consignor.  McBtoen  v.  Jeff^enonmUSy  Maduaii  and  IndUm- 
apoliaRR  Co.,  21Q. 

5.  A  bill  of  lading  given  by  a  railroad  company  on  receipt  of  goods  for  trans- 
portation contained  the  following  clause:  **The  dangers  incident  to  railroad 
transportatioB,  fire  and  all  other  unavoidable  acddeuta,  eoocepted.*'  Th« 
goods  were  destroyed  by  fire,  and,  in  an  action  against  tlie  company  to  recover 
their  value,  Tidd  (1),  that  the  exception  of  loss  by  "  fire  "  was  a  limitation  up(>i> 
the  common-law  responsibility  of  the  company ;  (2)  that  the  exception  was 
of  "fire,''  whether  unawidabls  or  not,  provided  it  was  not  by  the  negligence 
of  the  company ;  and  (3)  that  the  burden  of  proof  of  negligence  was  upon 
the  plaintiff,  the  common-law  liability  being  thus  changed.  Golton  v.  GUvet- 
land  andPiUtimrg  R  R  Go.,  424,  and  note,  426. 

6.  One  who  keeps  a  ferry  for  his  own  use  and  for  the  convenience  of  customers 
to  his  mill,  but  who  chaxges  no  ferriage,  is  not  a  common  carrier,  and  is  only 
bound  to  ordinary  diligence.    Self  v.  Dunn,  544. 

7.  A  common  carrier  of  passengers  is  not  liable  for  the  negligent  destruction  of 
money  kept  in  the  custody  of  the  passenger  and  carried  by  him,  without 
notice  to  the  carrier,  for  a  purpose  unconnected  with  the  expenses  of  the  jour- 
ney.   Fh'it  National  Bank  of  Oreenfldd  v.  B.  B.  Co.,  655. 

8.  Where  plaintiff  Intrasted  a  package  of  money  to  his  agent  to  carry,  and  the 
sgcnt,  while  a  passenger  on  a  railroad,  was  killed,  and  the  money  which  wa:> 
carried  on  the  agent's  person,  without  notice  to  the  railroad  company,  was 
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•lestroyed  by  the  ocMnpany's  n^ligenoe,  it  was  hM^  that  the  oompany  waa 
not  liable  for  the  loas  of  the  money,  either  on  the  ground  of  its  duty  as  com- 
mon carrier,  or  by  Tirtae  of  the  maxim,  de  tUere  htc,  iU  aUenum  non  UtdoM, 
hi 

See  Baggagb. 

CONFEDERATE  MONEY. 

*  in  an  action  on  a  promiflsory  note,  it  appearing  that  the  agreement  waa  to 
pay  in  Confederate  money,  though  not  so  expressed  upon  the  flu»  of  the 
instrument,  hM  that  no  recovery  could  be  had.  DtnUey  ▼.  TindaUy  284,  and 
note,  241,  242. 

2.  UMy  also,  that  parol  evidence  was  admissible  to  show  that  the  real  under- 
Niking  was  that  the  note  should  be  pidd  in  Confederate  money,  though  not  so 
expressed  in  the  instrument  Id, 

8.  In  an  action  by  the  payee  of  a  promissoiy  note  against  the  maker,  it  appeared 
that  the  note  was  made  in  1859,  and  that  in  1882  the  plahiUff  Yoluntarily 
surrendered  the  note  to  the  defendant,  and  reoeiyed  the  amount  called  for  in 
Confederate  money.  Heldt  that  plaintiff  could  not  reoover,  although  the 
money  received  in  payment  was  illegal  and  worthless.     RUMe  v.  Sioeei^  240. 

4.  A.  executed  his  promissory  note  to  B.,  in  1801,  payable  in  United  States  cur- 
rency. In  1862,  A.  gave  B.  certain  claims,  also  payable  in  United  States 
currency,  for  collection,  directing  him  "  to  exercise  his  discretion  as  to  pro- 
cedtu«  to  be  taken  in  enforcing  collection."  B.  accepted  payment  of  the 
claims  in  Confederate  currcncy.  In  an  action  against  A.,  on  the  note,  broo^t 
hi  1868,  by  the  admhiistrator  of  B.,  hM,  that  the  fhll  amount  of  the  collected 
daJms  in  United  States  currency  was  a  valid  setoff.    Mangum  t.  Batt^  488w 

CONFLICT  OF  LAWa 
See  DivoBGB. 

CONSIDERATION. 
See  Dked,  2 ;  PRomaaoBT  Notb,  1, 14, 16 ;  Taxation.  7;  Volumtabt  AaBB» 

MBNT,  8. 

CONSIGNOR  AND  CONSIGNEE. 
See  Common  Cabbibb,  4. 

CONSTABLK 
See  Arrest,  1. 

CONSTITUTIONAL  LAW. 

1.  A  railroad  company,  to  which  the  absolute  sale  of  a  State  dam  on  a  navtgft- 
blc  river  was  made,  held  a  charter  from  the  State,  in  which  there  was  no  power 
of  cliange  or  revocatir)n  reserved.  Subsequently  the  legislature  passed  an  act 
rc<]uiring  every  individual  or  corporation,  having  or  maintaining  any  dam  on 
the  river,  tc  construct  and  maintain  a  sluice,  or  other  device,  for  the  fVce  pas- 
sage of  fish.  The  railroad  company  assigned  its  interest  in  the  dam  to  a  canal 
company  formed  after  Uie  passage  of  the  fish  act    On  an  indictment  against 
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the  canal  company  for  a  fiUlore  to  comply  with  the  act,  held^  that  the  power 
to  cauae  the  changes  to  be  made  in  the  dam  was  within  the  right  of  eminent 
domam ;  but  that  the  act  was  unconstitutional,  in  so  far  as  it  imposed  the 
burden  of  eipenses  of  the  changes  upon  the  canal  company,  because  it  autho- 
rized the  ^  taking  of  private  property  for  public  use  without  compensation." 
CommamoMUh  v.  Penruylvania  Canal  Co.^  829. 

3  A.  railroad  company  was  not  compelled  by  its  charter  to  make  or  rebuild 
fences  along  its  track.  By  an  act  of  the  legislature  it  was  made  the  duty  of 
the  company  to  repair  fences  along  its  line,  "  destroyed  by  fire  caused  by  the 
running  of  trains  or  by  the  employes  of  the  road."  BM^  a  valid  exercise  of 
the  police  power  of  the  State.    Pemuyhania  R,  R,  Co,  v.  RSblU^  860. 

See  BAinc,!;  Cembtbbt;  Obound-bents  ;  Mutual  Wills  ;  Taxa- 
tion, 2, 8, 4,  5. 

CONSTRUCTION  OP  INSTRUMENT. 

See  Will. 

CONTRACT. 
See  Sunday  ;  Bubdek  ov  Paoof. 

CONTRIBUTION. 

1.  A  contract  by  which  the  author  of  a  libel  agrees  to  indemniQr  the  publisher 
thereof  is  Toid.    Aikins  v.  Johruon,  260,  and  nate^  264^. 

2.  Where  a  person  Is  ii^ured  in  passing  over  a  detective  bridge,  which  two 
counties  are  Jointly  bound  to  keep  in  repair,  and  recovers  Judgment  of  one 
county,  the  other  is  liable  to  contribution.  Amuirong  Qnmtjf  v.  Clarion 
amn^,868. 

3.  The  rule  that  wrong-doers  cannot  have  redress  or  contribution  against  each 
other  ]b  confined  to  cases  where  the  person  seeking  redress  must  be  presumed 
to  have  known  he  was  doing  an  unlawfiil  act    M, 

4.  The  estate  of  a  deceased  surety  of  a  principal  debtor  was  discharged  firom 
liabill^  to  the  creditor,  through  his  negligence,  by  operation  of  the  statute 
of  limitations.  A  co-surety  afterward  paid  the  debt  JlBld,  that  the  estate 
was  liable  to  contribute  to  such  co-surety,  notwitlistanding  it  was  released 
from  direct  liability  to  the  creditor.    Camp,  v  Bogtmek^  669. 

CONTRIBUTORY  NEGLIGENCK 

I  In  an  action  to  recover  for  injuries  received  by  the  son  of  plaintiff  in  conse- 
quence of  the  alleged  negligence  of  defendant  in  placing  barrels  and  a  counter 
on  a  public  street,  it  appeared  that  the  son  was  twelve  years  old,  and  that,  in 
passing  on  the  sidewalk,  he  put  his  hands  upon  the  counter,  as  if  to  Jump 
upon  it,  when  it  fell  and  fractured  his  leg.  Held  (1),  that  the  age  and  dis- 
cretion of  the  boy  were  subjects  of  consideration  by  the  jury ;  (2)  that,  as  the 
negligence  of  defendant  was  much  greater  than  that  of  the  boy,  plain  till 
could  recover ;  and  (8)  that  evidence  tending  to  show  permanent  iigury,  as 
affecting  the  amount  of  damages,  was  properly  submitted  to  the  jury.  Kerr  v. 
Forgue,  146,  and  note,  1 1>^9. 
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d,  A  boy  was  warned  off  a  gangway  because  it  was  a  passage  for  laborere  to 
pass  through  with  iron,  trucks,  wheelbarrows,  eta  He  was  wbsequently  in 
the  gangway,  when  he  was  killed  by  the  foiling  of  a  car  negligently  pushed 
off  a  tramway  overhead.  BM^  that  he  was  not  guilty  of  contributory  neg- 
ligence, there  being  no  reason  to  expect  danger  from  the  cars  above.  Qray 
dfBeUy,  JSeaU  and  Wife,  871. 

See  Railboad  Coicpant,  8, 4, 5,  6. 
CONVERSION. 

■ 

In  an  action  to  recover  for  the  conversion  of  wheat,  the  defendant  is  not  enti- 
tled to  prove  the  value  of  his  own  labor  in  harvesting  and  threshing  the  crop, 
ftir  the  purpose  of  reducing  the  damages.    BUis  v.  FSns,  189. 

See  Chattbl  Mobtoagb,  1. 

CONVEYANCK 

Where  the  covenantee,  in  a  deed  of  land,  takes  possession  and  conveys,  a  cove- 
nant of  warranty  in  the  deed  to  him  will  pass  to  his  grantee,  although  the 
covenantor  was  not  in  possession  at  the  time  of  his  conveyance.  Wead  v. 
Larkin,  148. 

See  Watbb  PriviiiBGB. 

COUNSEL  FEEa 
See  Attobnst's  Lm. 

COUNSELOR 

See  Attornbt. 

COUPONS. 

1.  It  is  settled  by  the  current  of  American  authorities  that  a  coupon  bond  Is 
negotiable,  and  that  its  coupons  may  be  detached  and  negotiated  separately 
by  simple  deliveiy,  and  sued  on  separately  from  the  bond,  and  this  after  the 
bond  itself  has  been  paid  and  satisfied,  as  well  as  before.  \NatitnuU  Mtehangs 
Bk.  V.  Hartford^  etc,  R  R  Co.,  582. 

2.  A  coupon,  once  detached  and  negotiated,  ceases  to  be  a  mere  inddent  of  the 
bond,  and  becomes  an  independent  claim,  and  its  amount,  with  interest  afta 
demand  of  payment,  is  recoverable  tmder  a  general  count  in  debt    Id, 

See  Intbrbst,  2. 

COVENANT. 
See  CoNVBTAKCB ;  Proiobbobt  Notb,  14. 

DAM. 

See  CoKSTrmnoNAL  Law,  1. 
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DAMAGSa 

In  an  actkm  against  a  town  to  recoyer  for  personal  ii:dmie8Ba8talned  in  con- 
aequenoe  of  defects  in  a  highway,  the  town  ib  not  entitled  to  have  the  pro- 
ceeds of  an  accident  insurance  policy  of  plaintiff  deducted  from  the  amount 
of  damages.  Hairding  t.  Town  of  Townshend,  304. 

See  CoiocoN  Oabbibb,  2 ;  Gonyebbion  ;  Measurb  of  Damaobs  ;  Slakdeb. 

DEED. 

1.  In  an  action  for  the  purchase-money  under  articles  of  agreement  for  the  sale 
of  land,  a  deed  containing  a  description  like  that  in  the  articles  is  prima  fadi 
certain  enough,  and  should  not  he  excluded  from  evidence  on  the  ground  of 
intmlkienejf  in  the  description.  The  question  of  such  insufficiency  is  for  con- 
sideration, subsequent  to  the  admission  in  evidence.    Negley  v.  Idndmy^  427. 

%,  JL  recital  in  a  deed  of  land  that  the  consideration  has  been  paid,  is  only  prima 
faei$  evidence  of  payment  JParker  v.  Foy  and  Florer,  484. 

See  OoNyBTAKCB ;  Will. 

DEPOSIT. 
See  Gift. 

DIVORCE. 

A  resident  of  Mezioo  married  a  wife  in  Texas,  and  took  her  to  his  home.  She 
resided  with  him  for  two  years,  when  she  came  to  Texas  and  instituted  pro- 
ceedings for  divorce  against  him  for  cruel  treatment  He  appeared  and 
detoded.  EM^  that  the  divorce  might  be  granted,  although  similar  causes 
mfght  not  be  ground  for  divorce  in  Mexico.    Shreek  ▼.  Shreck^  261. 

Bee  Husband  and  Wife,  1. 

DILIGENOR 
Bee  Imuzeefkr  ;  Railroad  Comfant,  1,  2,  8»  4, 5, 0, 8. 

DllUNKENNESa 
See  Insurance,  16. 

fiCOLESIASTlCAL  LAW. 
See  Church. 

SMBEZ2SLEMENT. 
See  Witness,  2. 

KVIDBNCB. 

Bee  OsATTBL  Mobtoags,  1 ;  Deed,  1,  2 ;  Insurance,  2 ;  Parol  hvwfKMM* 
Railroad  Company, 2, 6 ;  Sale,2;  Slander, 8, 6^ 

Vol.  v.— 86. 
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EXCAVATION. 

The  owner  of  a  city  lot,  having  determined  to  build,  let  partB  of  the  work  to 
dififerent  persons — to  one  the  ezcayation,  to  another  the  stone-work,  to 
another  the  superstnicture ;  while  himself  deliyered  stone,  lime  and  sand. 
ffM,  that  the  owner,  and  not  the  contractors,  was  responaible/or  an  fa^nxy 
to  a  traveler,  caused  by  the  excavation  being  insufficiently  guarded.  H^mtm 
▼.  Skml^^  880. 

EXBCUTION  CREDITOR 
Bee  Ihsurangb,  8. 

EXECUTOR 

Bee  ADMiniBTRATOB. 

EXPULSION  FROM  BAR 
See  Attobnbt. 

FEEa 
See  OmcMBL 

FELONY. 
Bee  Abbbbt;  PLBADora. 

FENCEa 
Bee  CoK8TiTunoNAL  L^w,  % 

FERRYMAN. 
Bee  OoMMOK  Carbibb,  t, 

FIRE  INSURANCE. 
See  Iksubahcb. 

FISH  ACT. 
Bee  CoFSTiTunoNAL  Law,  1. 

FORGERY. 
Bee  Bank,  9,  8 ;  Ratification,  2 ;  Pbokibsobt  Notb,  5, 11. 

FRAUD. 

An  illiterate  man  signed  a  paper,  which  was  falsely  represented  to  be  a  petltdkm, 
but  which  was  really  a  bond.  Udd,  that  he  was  not  liable  thereon,  the  piea 
of  nan  estfaetum  being  good,  although  the  obligee  was  not  aware  of  the  frand, 
before  accepting  the  bond.    SehuylkSl  County  v.  Copley^  441. 

See  PBOMIS0OBT  Note,  3, 5, 6, 9, 10, 11, 14, 15 ;  Ratification,  !• 

FRAUDULENT  CONTRACT. 
See  Ratification,  1. 
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GIFT. 

Die  deliyeiy  of  a  BSYings  bank  pass-book  containing  the  sntriea  jy  the  offloen 
of  the  bank  of  the  moneyB  deposited  by  a  deceased  wife,  with  a  parol  git\ 
of  the  same  by  surriying  husband  when  in  extremis^  is  a  yalid  danaUo  causa 
martit  of  the  money  deposited  in  the  bank.    IWingluut  y.  Wheatan^  021. 

•  GOLD  CONTRACT. 

1.  A  promissory  note  executed  subsequent  to  the  passage  of  the  legal  tender 
act  of  congress  of  1862,  payable,  in  terms,  in  American  gold,  is  not  dis- 
charged by  a  tender  of  United  States  treasury  notes.     McOom  y.  Shirks  122. 

8.  A  promissory  note  payable  in  **  gold  coin  or  the  equiyalent  thereof  in  United 
States  legal  tender  notes,"  is  completely  discharged  by  a  payment  in  legal 
tender  notes,  dollar  for  dollar.    KUlough  y.  Alvord^  249. 

GOVERNMENT  LAND. 
See  Prb-sxption,  1, 2. 

GOVERNOR 
Bee  TULajxdamjjb, 

GRANTOR  AND  GRANTEE. 
See  PBomaaoRT  Notb,  14;  Watkb  FspraaiBaL 

GROUND-RENTS. 

.«  i  act  of  the  legislature  proyiding  for  the  extinction  of  irredeemable  ground* 
rants  l^  compelling  the  rent-owner,  at  the  option  of  the  land-owner,  to 
receiye  a  gross  sum  and  release  the  rents,  is  unconstitutlonaL  Palaireft 
Appeal,  4B0. 

GUARANTY. 

A.  signed  the  following  letter  of  credit  to  B. :  "  Mr.  C.  proposes  to  purchase 
some  supplies  of  you  *  *  *.  Li  case  you  should  let  him  haye  them,  I 
wHl  see  the  amount  of  his  account  with  you  paid  *  *  *  to  the  amount 
of  |400  *  *  *."  Bald,  that  the  character  of  this  letter  of  credit  or  guar- 
anty entitled  A.  to  notice  that  it  was  accepted  and  acted  uix>n  by  B. ;  also  tc 
notice,  within  a  reasonable  time  after  the  account  was  dosed  and  the  debt 
became  due  from  C,  that  he  had  fiuled  to  make  payment  Mmtgwnery  y. 
KeOegg.tm, 

HEIR 
See  Action. 

flIGHWAT. 

1  Ilaintiff 's  horse,  while  he  was  backing  it  out  of  a  shed  where  he  had  left  it 
for  conyenience,  backed  into  a  gulf  on  the  side  of  the  highway,  twenty  feet 
from  the  trayeled  track.  Edd,  that  plaintiff  could  not  reooyer  damages  fron? 
the  town,  for  that  the  accident  did  not  occur  in  using  the  highway  for  strict!} 
trayeling  purposes,  and  that  the  gulf  was  not  within  the  ordinary  limits  of 
the  highway.    Syken  t.  Town  of  Pawlet^  295. 
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8.  For  injurv  sustainec  by  a  traveler  on  a  highway,  from  the  falling  upon  him 
of  some  obiecv  from  an  adjacent  building,  aa  a  sign  insecurely  faatened,  a 
town  is  not  liable  under  the  statute  requiring  towns  to  keep  highways  in 
**  good  repair."     Taylor  v.  Peckftam^  578,  and  note,  581. 

8oe  CoNTBiBirnoN,  2 ;  Damages  ;  Excavation  ;  Railboad  Ck>2CPA2rT»  d 

HUSBAND  AND  WIFE.  • 

.  C.  married  M.,  a  female  guardian,  who  continued  to  exercise  her  guardians 
ship  after  the  marriage.  Subsequently  she  obtained  a  divorce  a  tdneulo. 
Hdd^  that  he  was  not  relieved  by  the  divorce  from  liability  for  her  debts 
under  the  guardianship  contracted  before  and  during  coverture.  AUei^  v. 
McOuUoxigh,  27. 

2.  A  wife's  authority  in  business  matters  is  special  and  limited,  and  when  she 
exceeds  that  authority  her  husband  is  not  bound.    Ghodrich  v.  Tracy ^  281. 

8.  A  judgment  in  favor  of  a  wife  against  her  husband,  rendered  by  default  in 
a  court  of  law,  is  valid.    SimimoM  v.  Thomoi,  470. 

See  Adeicption  ;  Insurance,  15 ;  WirNsaa,  1 

ICE. 

Under  a  statute  making  it  an  indictable  offense  to  remove,  without  license, 
from  the  land?  of  another,  "  any  tree,  stone,  timber,  or  other  valuable  article,** 
hM^  that  ice  formed  in  a  stream  not  navigable  was  a  part  of  the  realty, 
and  a  ^  valuable  article."    8tdU  v.  Pottmeyer^  224. 

INDICTABLE  OFFENSE. 
See  Ice;  Slander,  4. 

INDORSER. 
See  Promissort  Note,  7,  8,  13. 

INDORSEMENT. 
See  Prouissort  Note,  7,  8,  18. 

INFANT. 
See  CoNTRiBUTORT  Negligence,  1. 

INNKEEPER 

* 

An  innkeeper  is  bound  to  extraorduiaiy  diligence  in  preserving  the  property  of 
his  guest  intrusted  to  his  care,  where  the  guest  has  complied  with  all  reason- 
able rules  of  the  inn.  And  if  the  guest,  on  departing  from  the  inn,  leaves  hii 
or  her  baggage  with  the  innkeeper,  with  his  consent,  he  is  liable  for  its  safe- 
keeping as  an  innkeeper,  for  a  reasonable  time,  according  to  the  drcnmstancfli 
of  the  case.    AdatM  v.  Clem^  524. 

INNOCENT  PURCHASER. 
See  Bona  Fide  Holder  ;  Riparian  Rights,  i. 
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iNecL\rEa^T  LAwa 

'(^  Bajnkbuftot,  4. 
INSURANCE. 

FiRB. 

i.  Where  a  policy  of  fire  insurance  is  assigned  as  collateral  to  a  mortg«i^,  with 
the  consent  of  the  company,  the  assignee  takes  it  subject  to  the  conditionfl 
thereof,  and  no  recovery  can  be  had  merely  in  consequence  of  the  equities  of 
the  assignee,  if  the  assignor  has  lost  the  right  to  recover  by  violating  the 
terms  of  the  contract.    IlUnois  Mut.  Fire  Ins.  Go.  v.  Fix,  88. 

9.  In  an  action  by  the  assignor  of  a  policy  of  fire  insurance  for  the  use  of  the 
assignee,  evidence  to  show  that  plaintiff  set  the  building  on  fire  is  admis- 
sible.   Id. 

8.  It  seems  that  a  clause  in  a  policy  of  fire  insurance  prohibiting  a  second  insur- 
ance without  the  consent  of  the  company  is  valid.    Id. 

4.  Plaintifi",  at  the  solicitation  of  the  agent  of  a  fire  insurance  company,  signed 
an  application  for  a  poliicy  wherein  it  was  provided  that  the  policy  should 
take  effect  from  the  day  the  application  was  approved,  and  gave  his  note  for 
the  premium.  The  agent  gave  a  receipt  for  the  note,  at  the  same  time  pro- 
mising plaintiff  that  the  policy  would  take  effect  from  the  date  of  the  appli- 
cation. The  application  was  sent  to  the  principal  office,  and  was  rejected ; 
but,  before  the  agent  had  informed  plaintiff  of  the  failure  of  the  negotiations, 
the  property  proposed  to  be  insured  was  destroyed  by  fire.  Held,  that  there 
was  no  valid  contract  of  insurance.     Winiiesheik  Ins.  Co.  v.  RcHagrafe^  64. 

5.  A  renewal  of  a  policy  of  fire  insurance  is,  in  effect,  a  new  contract  of  insur- 
ance, and,  unless  otherwise  expressed,  on  the  same  terms  and  conditions  as  the 
original  policy ;  and  a  notice  that  the  insured  premises  had  become  vacant, 
required  and  given  under  the  original  policy,  should  be  given  again  under  the 
renewed  policy,  the  same  state  of  vacancy  continuing.  Hartford  Fire  Ins. 
Co.  V.  Walsh,  115. 

6.  A  mortgage  does  not  come  within  the  provisions  of  a  policy  of  fire  Insurance, 
prohibiting,  without  consent,  any  change  "  in  the  title  or  possession  of  the 
property,  whether  by  sale,  voluntary  transfer  or  conveyance."    Id. 

7.  A  policy  of  fire  insurance  was  issued  on  buildings  by  a  company  whose  char- 
ter declared  that,  whenever  any  buildings  insured  should  be  alienated,  the 
policy  should  thereupon  be  void,  **  provided,  howener,  that  the  grantee  or  alienee 
having  the  policy  assigned  may  have  the  same  ratified  and  confirmed  *  *  * 
npon  application  to  the  directors,  and  with  their  consent,  within  thirty  days 
next  after  such  alienation."  The  buildings  covered  by  this  policy  were  con- 
veyed, and  the  policy  was  assigned  by  the  assured.  A  loss  by  fire  occurred 
on  the  eighth  day  after  the  alienation,  whereupon  the  company  were  imme- 
diately informed  of  the  loss,  and  an  application  was  made  by  the  assignee  for 
a  ratification.  The  company  refused,  arbitrarily  and  without  cause ;  and,  on 
a  bill  brought  in  chancery  praying  for  relief, — Held,  that  the  assignee  was 
entitled  to  recover  of  the  company  for  the  loss,  the  same  as  if  they  had  rati- 
fied the  assignment.    Boyntan  v.  Farmerff  Mut.  Fire  Ins.  Co.,  276. 

R  A.,  having  obtained  a  Judgment  against  B.,  levied  execution  upon  premises 
owned  and  insured  by  B.    Subsequently  the  premises  were  destroyed  by  fire. 
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BM,  that  A.  was  not  entitled  to  the  proceeds  of  the  iosoranoe  policy.    PUmp' 
ton  y.  Fofrmeri  Mut  Im,  Oo.^  d97. 

9.  It  is  a  sufficient  compliance  with  a  condition  in  a  policy  of  fire  insurance 
requiring  that,  in  case  of  loss,  '*  the  insured  sludl  forthwith  give  notice  thereof 
to  the  secretary,"  where  a  sworn  statement  of  the  fact  and  circumstances 
of  the  fire,  signed  by  the  assured  the  morning  after  the  fire,  was  forwarded, 
on  the  following  day,  ty  the  agent,  to  the  secretary  of  the  company.  BeaUy 
▼.  Lycoming  County  Mut.  Ins.  Co.^  818. 

10.  It  is  nut  a  sufficient  compliance  with  a  condition  in  a  policy  of  fire  insur- 
ance, on  **  household  furniture  $367  *'  and  "  groceries  $233,*'  requiring  that, 
in  case  of  loss,  "  the  insured  shall  •  ♦  ♦  •  within  thirty  days  deliver 
to  the  secretary  a  particular  account''  of  the  loss,  where  the  statement  sent 
\  '  the  insured  is  a  mere  reiteration  of  the  description  in  the  policy:  '*  house- 
hoi,  furniture  $367,"  and  "  groceries  $233 ; "  and  the  fact  that  the  company 
received  such  a  statement  at  the  end  of  twenty  days,  but  gave  no  notice  of 
insufficiency,  is  not  a  waiver  of  the  condition  demanding  a  "  particular  '^  state- 
ment   Id. 

11.  A  policy  of  fire  insurance  upon  buildings  contained  a  stipulation,  **  that  the 
aggregate  amount  insured  in  this  and  other  companies  *  *  *  shall  not 
exceed  two-thirds  of  the  estimated  cash  value."  The  insurance  was  for 
$1,300,  and  the  estimated  cash  value,  according  to  the  policy,  was  $1,950; 
subsequently  improvements  were  made  and  an  additional  insurance  of  $1,000 
was  effected  in  another  company.  The  buildings  were  destroyed  by  fire; 
and  their  value  at  the  time  of  the  fire  was  $4,200.  In  an  action  on  the  first 
policy,  hddj  that  the  "  estimated  cash  value "  was  that  at  the  time  of  the 
first  insurance ;  and  that  the  first  policy  was  void  for  over-insurance.  Elliott 
V.  Lycoming  County  Mut.  Im.  Co.,  823. 

12.  Where  an  insurance  company,  after  notice  or  knowledge  of  over-insurance, 
makes  and  collects  assessments  under  the  policy  upon  the  assured,  a  forfeiture 
for  over-insurance  is  thereby  waived ;  but  where  an  assessment  \a  made  by 
the  agent  of  the  company,  by  mistake,  but  is  not  collected  and  is  never  paid, 
this  does  not  constitute  a  waiver  of  the  forfeiture.    Id, 

18.  Where  a  policy  of  fire  insurance  is  issued  upon  a  house  and  stable,  and  an 
over-insurance  is  made  upon  the  house,  a  tender  of  the  amount  insured  on 
the  stable,  in  case  of  loss  by  fire,  is  not  an  affirmance  of  the  insurance  as  to 
the  house  so  as  to  preclude  the  company  from  setting  up  a  forfeiture.    Id. 

14.  A  policy  of  fire  insurance  contained  the  following  condition:  '* Policies 
of  insurance,  subscribed  by  this  company,  shall  not  be  assignable  without 
the  consent  of  the  company  expressed  thereon.  In  case  of  assignment  with- 
out  such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it,  the 
liability  of  the  company  in  virtue  of  said  policy  shall  thenceforth  cease." 
The  policy  was  assigned,  without  consent  of  the  company,  as  collateral  secu- 
rity for  a  debt.  A  loss  by  fire  occurred,  and  the  insured  redeemed  the  policy. 
Bdd,  that  he  could  not  recover  thereon.  Thompson,  Ch.  J.,  dissented.  Ffffrrm 
V.  Osford  Fire  and  Life  Ins.  Co,,  486. 

LiFB. 

15.  Where  one,  representing  himself  to  an  insurance  company  to  be  a  married 
man,  effects  an  insurance  oc  his  owi.  life  for  the  benefit  of  his  alleged  wide 
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and  u  her  agent,  when  in  fiict  the  mairiage  is  void  by  reaaon  of  the  reputed 
wife  haying  a  former  lawflil  husband  liyinc^  at  the  time,  and  the  policy 
oontaina  a  proviaion  that  any  fidse  statement  by  the  assured  shall  invalidate 
it;  hM^  that  the  policy  is  not  void  by  reason  of  the  illegality  of  the  last 
marriage,  unless  it  appears  that  the  said  reputed  husband  and  wife  knew  at 
the  time  the  insurance  was  effected  that  at  the  time  of  their  supposed  mar- 
riage the  lawful  husband  was  living,  and  the  marriage  illegal,  and  failed  to 
inform  the  company  of  the  feet  BqiUtable  Life  Im.  Oo,  v.  Pieieraan,  53(5. 
10.  Edd^  also,  that  death  from  an  over-dose  of  laudanum,  taken  by  mistake, 
while  in  a  drunken  condition,  is  not  dying  "  by  his  own  hand ;  **  but  death 
from  laudanum  taken  with  intent  to  destroy  life,  though  while  in  a  drunken 
condition,  would  be  dying  '^  by  his  own  hand."    Id, 

Marinb. 

17.  In  an  action  on  a  policy  of  marine  insurance  issued  upon  a  caigo  of  com, 
it  appeared  that  only  a  portion  of  the  com  was  damaged.  EM  (1),  that,  by 
the  terms  of  the  policy,  loss,  if  any,  being  '*  payable  to  the  Bank  of  Monti*caI 
in  funds  current  in  the  city  of  New  York,"  the  premium  on  gold  should  not 
be  allowed  in  estimating  the  amount  to  be  paid  by  the  insurers ;  (2)  that  the 
measure  of  damages,  in  such  cases,  is  not  the  difference  between  the  market 
value  of  sound  and  damaged  com,  but  such  a  proportion  of  the  valuation 
fixed  in  the  policy  as  the  difference  between  the  market  value  of  sound  and 
damaged  com  bears  to  the  market  value  of  sound  com ;  (8).  that  charges  for 
surveys,  inspection  and  sale  at  auction,  being  reasonable,  are  part  of  the  loss ; 
and  (4)  that  amounts  paid  for  insurance  while  retaining  the  cargo  in  store, 
and  chargea  for  storage,  being  unreasonable,  are  not  part  of  the  losa.  Lamar 
Inmuranee  Go.  t.  McOkuhen^  163. 

See  Damages. 

INTEREST. 

1.  Interest  continues  to  ran  in  time  of  civil  war  on  debts  due  from  a  citizen  o< 

one  belligerent  to  a  citizen  of  the  other.    Spencer  v.  Brower^  254,  and  .note^ 

255. 
9.  Interest,  by  way  of  damages,  is  recoverable  upon  the  overdue  coupons  or 

interest  warrants  of  railroad  bonds,  from  the  time  of  demand  and  refusal  of 

payment     WhUaker  v.  Hartford,  etc.,  R,  R  Co.,  547. 

See  Administrator  ;  Coupons,  2. 

INTOXICATING  LIQUOR 
See  Promissory  Notb,  16. 

JUDGMENT. 

A  Judgment  against  an  administrator,  in  the  form  that  '' plaintiff  have  and 
recover  fh>m  the  defendant's  administrator  *'  the  sum  adjudged,  is  sufficient, 
although  the  better  mode  would  be  to  have  added  the  words,  **  to  be  levied 
of  the  goods  and  chattels  of  his  intertate,  in  his  hands  to  be  administered.'* 
(hike  V.  SeUere,  476. 

See  Husband  and  Wife,  8. 
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JURISDICTION. 
See  AnsicFnoH. 

LAND  OFFICERflL 
See  PBifr-suPTiOB. 

LEGAL  TENDER. 
See  QoLD  Cqntraot. 

LETTER  OF  CREDIT. 
See  GuA&AHTT. 

LEX  LOCI  CONTRACTUa 
See  Sunday. 

LIBEL. 
See  CoMTBiBimoH,  1. 

LIEN. 
Bee  Attobnet's  Libn;  Rsal  Brasi. 

LORD'S  DAY. 

See  StTiiDAT. 

MALICE. 
See  SiiAin>ER,  3, 6,  0. 

MANDAMUS. 

A  writ  of  mandamna  is  not  issuable  from  the  supreme  court  to  the  gorernor  of 
the  State,  to  direct  him,  as  commander-in-chief,  to  perform  a  duly  which  it 
properly  within  the  sphere  of  his  duties  as  commander-in-chleCi  thou^  the 
same  is  unpoeed  upon  hun  by  a  statute  of  the  Stata    JfiwriaMT.  SmUh^  00^ 

MARINE  INSURANCE. 
See  Ihsubancb. 

MARRIAGE. 
See  Insuhakob,  15. 

MARRIAGE  AND  DIVORCE. 
See  DiYOBCE. 

MARRIAGE-SETTLEMENT. 
See  Ademption. 
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MARRIED  WOMAN. 

1  A  married  woman  may  charge  her  separate  csUle  to  the  cxteut  tlia;  the 
liabilities  may  be  incurred  for  the  benelit  of  such  estate,  or  lor  her  own  bene- 
St,  upon  the  faith  of  her  separate  property.  Such  power  is  incident  to  ihe 
unqualified  ownership  of  property,  and  is  only  limited  by  the  terms  of  the 
instrument  creating  the  estate,  or  by  implication  arising  therefrom.  PhiUip^ 
T.  Orave$,  675,  and  note^  686. 

9.  The  bitention  of  a  married  woman  to  charge  her  separate  estate,  at  the  tior  *> 
her  liability  was  incurred,  may  be  either  expressed  or  implied.  Such  intentfoc 
may  be  implied  from  the  fact  that  she  executed  a  note,  bond  or  other  obl'- 
gation  for  the  indebtedness;  and  courts  of  equity  will  enforce  the  payment 
of  such  obligation  against  her  separate  estate,  first,  by  subjecting  her  per- 
sonal property;  second,  by  sequestering  the  rents  and  profits  of  the  realty, 
and,  third,  by  sale  of  the  realty  when  the  same  is  necessary.    Id. 

See  HusBAin)  and  Wife. 

MASTER  AND  SERVANT. 

In  an  action  by  plaintiff  against  a  railroad  company  to  recover  for  the  death 
of  the  intestate,  while  in  the  employ  of  the  company,  caused  by  the  care- 
lessness of  an  engine-driver,  held,  that  the  following  instruction  contained 
the  rule  of  law  applicable  to  the  case :  *'  If  the  jury  believed,  from  the  evi- 
dence, that  both  the  deceased  and  the  engine-driver,  at  the  time  deceased 
was  injured,  were  in  the  employment  of  the  railroad  company,  and  that 
their  ordinary  occupations  in  such  service  bore  such  relations  to  each  other 
that  the  careless  or  negligent  conduct  of  the  engine-driver  endangered  the 
safety  of  the  deceased,  then  such  danger  was  incident  to  the  employment 
of  the  deceased,  and  the  plaintiff  cannot  recover."  Chicago  and  AUcm  R,  22. 
Oo,  T.  Murphy  f  48. 

See  Railuoad  Coicpaitt,  8. 

MAXIMS—"  SIC  UTERE  TUO." 
SeeMiNBS. 

MEASURE  OF  DAMAGES. 

In  an  action  for  damages  on  a  contract  which  plaintiff  was  prevented  fh)m 
completing  through  the  fault  of  defendant,  the  measure  of  damages  is,  not 
the  price  agreed  to  be  paid  in  iiill  performance,  but  recompense  for  the  part 
performed,  together  with  indemnity  for  the  loss  to  plaintiff  in  respect  to  the 
part  unperformed.    Friedlamler  v.  Pagh,  Sloeamb  A  Co.,  478. 

Bee  Common  Cabribb,  2;  Bbbach  of  Contbaot;  Contbibutobt  Nbgu- 

GBKCB,  1 ;  InSUBANCE,  17;  RAfLUOAD  COMPANT,  2  ;    SlaNDEB,  1,  3    5   6. 

ME^rnER  OF  CONGRESS. 
See  Arrest,  2. 

MLITART  POSSESSION. 
See  Common  Carrier,  2. 
You  v.— 89 
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MILL  OWNER 
Bee  BsPABJAJx  RtaHTS,  d,  8, 4. 

MINES. 

By  ■  decree  in  partition,  the  surlaice  of  an  estate  containing  a  coal  deposit  wu 
fievcred  from  the  underlying  mineral,  and  the  parts  were  allotted  to  different 
heirs  without  limitation.  HM^  that  the  mineral-owner  was  liable  to  the 
Borface-owner  for  iijary  to  buildings,  etc,  upon  the  surface,  caused  by  not 
leaving  proper  supports  in  mining  the  ooaL  In  such  a  case  all  the  coal 
belongs  to  the  mineral-owner,  but  the  maxim  mo  uten  tuo  ui  aUenum  nam 
ktdoi  applies.    Jonea  v.  Wagner,  385. 

MINOR. 
See  OoHTRiBUTORT  NBeuwoniB,  1. 

MISTAKE. 

Bee  P&omssoBT  Note,  12 ;  Mutual  WiLLt 

MORTGAGE. 
See  Chattel  Mortoaob  ;  Insurance,  6 ;  Pre-emftiqv. 

MUNICIPAL  CORPORATION. 
Bee  Contribution,  2 ;  Damages;  Highway;  Nuibakob. 

MUTUAL  WILLS. 

A  husband  and  wife  each  had  a  will  drawn  in  fayor  of  the  other.  Alter  tlia 
husband's  death  it  was  found  that  each,  by  mistake,  had  signed  the  will  of 
the  other,  to  remedy  which  error  the  legislature  passed  a  special  act,  author- 
izing the  court  to  reform  the  will  in  case  the  mistalse  was  proved.  BM^ 
that  there  was,  in  law,  no  will ;  that,  at  the  death  of  the  husband,  his  estata 
vested  in  his  heirs ;  and  that  the  subsequent  legislation  was  inyalidi,  the  eflbd 
of  it  being  to  divest  estates.    AUer^s  Appeal,  483. 

« 

NATIONAL  BANK. 
See  Bank. 

NAVIGABLE  STREAM. 
See  Riparian  Rights,  1. 

NEGLIGENCE. 

Bee  CoiocoK  Carrier,  1,  ff,  7,  8 ;  Master  and  Servant;  PBOMiMOimT  Kof^ 
4, 0, 10, 11 ;  Railroad  Company,  1, 2,  8, 4, 6, 6,  & 

NOTICE. 

See  Bankruptct,  2;  Guaranty;  lNsuK.oiCB,  10;  Real  Estate;  RfPABiu^ 

Rights,  4. 
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NUISANCE. 

In  ftn  action  against  defendant,  for  palling  down  and  removing  plaiutiif 's  livery 
'  stable,  an  ordinance  of  the  town  council  ordering  such  removal  is  no  deitui&c, 

the  nuisance  not  being  caused  by  the  erection  itself  but  by  the  persons  wiio 

resorted  there.    Miller  v.  Burch^  242. 

OFFICER. 

A.  assumed  the  duties  of  an  office  under  an  apparent  claim  of  right,  and  it  wtis 
subsequently  Judicially  determined  that  the  office  belonged  to  B.  Held,  that 
B.  could  recover  of  A.  the  fees  and  emoluments  received  by  him,  while  in 
office,  after  deducting  the  necessary  expenses  in  earning  them.  Mayjield  v. 
MbarCy  52. 

See  Arrest,  1;  Reward. 

OVER-INSURANCE. 
See  Iksubakcb,  11. 

OWNER 
See  Excavation. 

PARENT  AND  CHILD. 
See  YoLiTiiTART  Agrsbmbht. 

PAROL  CONTRACT. 
See  Cohfbdbrate  Money,  1 ;  Insurance,  4;  PRomssoRY  Note,  3, 7. 

PAROL  EVIDENCE. 

The  rule  which  forbids  the  introduction  of  parol  evidence  to  contradict,  add  to 
or  vary  a  written  instrument,  does  not  extend  to  evidence  offered  to  sliow 
that  a  contract  was  made  in  furtherance  of  objects  forbidden  by  statute,  by 
common  law,  or  by  the  general  policy  of  the  law.    Martin  v.  Clarke^  58<>, 

See  Ademption  ;  Confederate  Money,  2. 

PARTIES. 
See  Action,  1. 

PARTNERSHIP. 

A  promissory  note  given  after  the  dissolution  of  a  partnership,  by  one  partner, 
without  the  author!^  of  the  other,  does  not  bind  such  other,  although  givcc 
In  the  partnership  name  and  for  a  partnership  debt  Haddock  v.  Crocheron,  24 1 

See  Promissory  Note,  15. 

PART  PERFORMANCE. 
See  Measure  of  Damages. 

PASSENGER. 
Hee  Common  Carrier,  7,  8;  Railroad  Company,  1,  2,  4,  6. 
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PAYMENT. 

1.  A  voluotury  imyment  is  irrecoverable  by  action.     Oib»n  v.  Bingltam,  280. 

2.  The  acceptance  of  a  note  of  $40  is  satisfaction  of  a  note  of  $60,  and  the 
simultaneous  surrender  of  the  larger  note  is  a  full  discharge  thereof.  Dnt- 
per  V.  HtU,  293. 

8.  A  tender,  made  subject  to  the  condition  that  if  the  amount  o£fered  is  accepted 
it  will  be  in  full  payment  of  all  claims,  is  invalid.    Id. 

See  Pbomibsort  Note,  6. 

PLEADING. 

A  plea  Justifying  an  arrest  on  suspidon  of  felony,  without  a  warrant,  should 
set  forth  the  grounds  of  the  suspicion,  so  that  the  court  may  Judge  of  them, 
and  determine  whether  they  afford  probablfi  cause  or  not.  Wade  ▼.  Qhagw 
579  ofMf  nol^,  674. 

PRACTICE. 
See  BAinEBXTFTOT,  2,  8 ;  Statutb  of  LmiTATioira,  8. 

PRE-EMPTION. 

1.  M.  purchased  government  land,  but  B.  soon  entered  upon  it  as  a  pre-emptor, 
claiming  to  have  commenced  a  settlement  and  improvement  on  it  previous 
to  the  purchase  by  M.  The  pre-emption  claim  was  contested,  but  it  was 
held  good  by  the  land  officers.  It  having  been  appealed  to  the  secretaiy  of 
the  interior,  hdd^  that  the  decision  of  the  land  officers  was  conclusive  as  to 
the  right  of  pre-emption.    Eobbinn  v.  Bunriy  75. 

2.  A  mortgage  upon  government  land  given  by  the  pre-emptor,  after  an  entry 
and  certificate  received,  but  before  patent  issued,  is  not  invalid  under  the 
twelfth  section  of  the  pre-emption  law  of  1841,  providing  that  "  all  assign- 
ments and  transfers  of  the  right  hereby  secured,  prior  to  the  issuing  of  the 
patent,  shall  be  null  and  void,"  the  words,  **  the  right  hereby  secured,**  being 
construed  to  mean  dmply  the  right  of  pre-emption.    Id, 

PREJ?*£RRED  STOCK. 
See  Stock. 

PRINCIPAL  AND  SURETY. 

See  COKTBIBUTIOK,  4 ;  PBOMZB80BT  NOTI,  8. 

PRIVILEGED  COMMUNICATION. 
See  Si«ANDER,  6. 

PROMISSORY  NOTE. 

1.  B.  bought  a  horse  of  A.  for  the  Confederate  cavaliy  service,  and  gave  a  prom- 
issory note  for  the  purchase-money.  Eeld,  that  bare  knowledge  on  the  part 
of  A.  that  B.  intended  to  make  an  illegal  use  of  the  horse  did  not  vitiate  the 
note.    Tedder  v.  Odom,  25. 

2.  Where  a  person  signs  a  paper,  believing  it  to  be  an  ordinary  contract  for 
Hervice,  which  afterward  proven  to  be,  or  to  contain,  a  negotiable  promissory 
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note,  Bucb  person  haying  exercised  reasonable  precaution  and  pradisnoe  to 
avoid  fraud  and  imposition,  is  not  liable  on  the  note  to  an  assignee  before 
maturity.     Taylor  v.  AiekUon^  118^  and  note^  121. 

8.  The  maker  of  a  non-negotiable  promissory  note  signed  and  delivered  to  the 
payee,  to  enable  him  to  negotiate  it,  a  separate  writing,  as  follows:  '*  This  is 
to  show  that  the  note  *  *  *  is  all  right  and  will  be  paid  when  it  conies 
due."  The  note  was  assigned,  and,  after  it  became  due,  the  assignee,  upon 
the  promise  of  the  maker  that  be  would  pay  it  at  a  specified  time,  forbore  to 
sue.  In  an  action  on  the  note  by  the  a8sip:nee  against  the  maker,  }ield(\\ 
that,  notwithstanding  the  writing,  the  defense  of  want  of  consideration  and 
fraud  would  be  valid  (Elliott,  J.,  disseniiiig) ;  but  (2)  ihat  tlie  promise  con- 
stituted a  new  and  enforcible  contract  (Grbgouv,  Ch.  J.,  dissenting.) 
Jaquay,  Montgomery ^  168. 

%.  Plaintiff  knowing  the  maker,  but  not  the  payee  of  a  nei^otiable  promissory 
note  of  $800,  bought  it  before  due,  at  a  discount  of  $50,  from  a  stranger,  \>  ho 
refused  to  guarantee  its  payment.    Hdd^  that  the  circumstances  were  sutf> 
ciont  to  put  plaintiff  on  inquiry  as  to  the  consideration  of  the  note.     Goy'v 
Y.  8teiten»,  265,  and  note,  266-7. 

5.  The  receipt  of  a  new  promissory  note,  a  signature  to  which  is  afterw.i.  * 
found  to  be  forged,  does  not  operate  as  a  payment  of  the  original  note  or  an 
extinguishment  of  the  right  of  action  thereon.     Ooodrich  v.  Tracy ,  281. 

6.  A.  signed  a  promissory  note  as  surety  for  B  ,  with  the  understanding  that  6. 
was  to  use  it  in  raising  funds  for  pnisecuting  a  pi'ofitable  business.  But 
B.  gave  the  note  to  C,  the  payee,  in  payment  of  a  pre-existing  debt.  Held^ 
that  A.  was  liable  on  the  note  to  C,  who  was  innocent  of  the  fraud.  Quinn 
v.  Hard,  284. 

7.  A.  and  B.,  the  indorsers  of  a  promissory  note,  agreed  verbally,  at  the  time  of 
tlie  indorsement,  that  they  would  be  Jointly  liable  in  case  the  maker  failed  to 
pay.    Reldy  that  the  agreemen  t  was  provable  and  en  forcible.    Rou  v.  B^py,  304. 

8.  The  contract  of  indorsement  is  not  within  the  rule  which  excludes  proof  to 
alter  or  vary  the  terms  of  an  expres$  agreement    Id. 

9.  The  purchaser  before  due,  and  without  notice,  of  a  negotiable  promissory 
note,  fraudulent  as  between  the  original  parties,  gets  good  title  thereto, 
although  he  took  it  under  circumstances  which  ought  to  excite  the  suspicion 
of  a  prudent  man.    PheUin  v.  Mom,  402,  and  note,  411. 

10.  Gross  negligence  is  not  enough  to  vitiate  the  title  of  a  holder  for  value  of  a 
negotiable  promissory  note;  mala  fides  must  be  shown.     Id. 

11.  The  maker  of  a  pnunissory  note,  in  the  usual  form,  is  negligent  in  leaving  a 
blank  between  the  words  indicating  the  amount  for  which  the  note  is 
drawn  and  the  word  "  dollars ;"  and,  although  the  blank  is  fraudulently  filled 
up  after  delivery,  so  as  to  increase  the  amount,  the  alteration  being  imper- 
ceptible, the  maker  is  liable  to  an  innocent  holder  for  value,  for  the  face  of  the 
note.     Garrard  v.  Iladdan,  412. 

12.  A  second  indoi-ser  of  a  promissory  note,  who,  by  mistake  or  inadvertence, 
writes  his  name  above  the  first  indorser,  and  is  called  upon  to  pay  a  portion 
of  the  note,  may  recover  the  amount  so  paid  from  the  first  indorser.  Slick 
v.  Kirk,  438. 

18.  A  promissory  note,  payable  to  order,  "with  interest,  waiving  the  ilgh'    4 
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appeal  and  all  v;i!ii:iti()n,  uppniisiMiioiU,  sUn-  and  exemption  laws"  is  nego 
liable.     Zimmermtui  v.  AnrUrson,  447. 

14.  In  an  action  on  a  promissory  note  given  for  llie  purchase-raoney  for  the  con- 
veyance of  lands  wiili  covenants  of  warninty,  evidence  of  tlie  grantor's  want 
of  title  Is  inadmissible,  theix»  IwUvj:  no  s'lij^ir^siion  of  fraud,  of  eviction,  or  of 
insolvency.  The  grantee  must  rely  nivin  ihc  o(»vt*nanls  in  liis  deed.  Oiiiee 
V.  Sellers,  476. 

15.  After  the  dissolution  of  a  partnernliip,  A.,  one  of  the  ])artuer8,  wiihout 
authority,  gave  a  new  note  in  the  name  of  the  tinu,  in  renewal  i>f  an  old  sii 
per  cent  partnership  note,  and,  witliout  intent  to  defraud,  made  it  to  bear  ten 
per  cent  interest,  and  included  in  it  an  individual  liability  of  B.,  another  part- 
ner. D.,  another  partner,  subsequently  promised  to  pay  the  new  note,  sup- 
poemg  it  to  be  a  simple  renewal  of  the  old  note.  In  an  action  on  the  new 
note,  held,  that,  as  the  considerations  were  severable,  D.  was  liable  for  the 
amount  of  the  old  note,  with  interest  at  six  [>er  cent.     WUmh  v.  Forder,  627. 

16.  A  promissory  note,  the  C(msideration  of  which  is  illegal  in  part,  is  wholly 
Toid.  So  hM  where  a  part  of  the  consideration  was  the  purchase-money 
of  intoxicating  liquors,  sold  in  violation  of  statute.     Widoe  v.  WM,  664. 

Jb^*  Confederate  Money;  Gold  Contract:  Payment,  2;  Partnership; 

Sunday;  Taxation,  7,  8. 

PROXIMATE  AXD  REMOTE  DAMAGES. 

See  Railro.vd  Company,  8. 

« 
RAILROAD  COMPANY. 

L  Plaintiff  purchased  a  ticket  at  L.  on  defendant  railroaa,  lor  A.,  and  got  upon 
a  freight  train,  while  it  was  moving  slowly.  The  conductor  took  the  ticket; 
the  train  did  not  utop  ul  A.,  and  plainlitf  in  ^^'tllng  off  was  injured.  Utld 
(1),  that  if  plaintiff  left  the  train  voluntarily,  allliough  at  the  suggestion  of 
the  conductor,  it  was  a  question  for  the  jury  whether  he  acjted  as  a  prudent 
man,  under  the  circum.^tances;  (2)  that,  as  the  train  was  a  freii^ht  tr.iin,  and 
not  advertised  to  stop  at  A.,  the  taking  up  of  the  ti(;kL*t  did  not  imply  an 
undertaking  on  the  part  of  the  company  to  put  plaintiff  off  safely  at  that 
place.     Chicago  and  Alton  R.  R.  Co.  v.  Randoiph^  GO. 

2.  In  an  action  against  a  railroad  comj);iny  to  ivcovur  for  injuries  sustained  by  a 
passenger,  AWrf(l),  that  evidence  of  the  attendinij:  physician  was  admissihle 
as  to  what  effect  the  injuries  would  have  upon  the  future  condition  of  plaintiff, 
and  as  to  how  the  injuries  had  affected  his  mind,  although  there  was  no  decla- 
ration that  the  injuries  had  been  willful ;  (2)  that  the  phrase  **  extraordinary 
care,"  in  the  charge  to  the  jury,  was  equivalent  to  "greatest  care,"  ** utmost 
care,"  the  "highest  degree  of  care,"  that  being  the  degree  of  care  legally 
required  in  his  case;  and  (3)  that  railroad  companies  must  afford  a  reasonable 
time  to  passengers,  whether  young  or  old,  to  leave  the  cars  in  safety,  and  if 
the  time  tables  do  not  allow  sufficient  time  for  this  purpose,  and  an  injury  ii 
thereby  occasioned,  they  will  be  liable  therefor.  T.  W.  and  W.  R,  R,  Co,  T. 
Baddeley,  71. 

^.  A  building  belongimr  to  a  railroad  company  took  fire  from  sparks  from  one 
of  their  engines,  and  from  this  building  fire  wa*^  blown  across  the  street  to 
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tlM  Btoieliouse  of  P.,  which,  wiih  seyr"'  thousand  dollars  m  money  contained 
therein,  was  consumed.  In  an  ackiv^n  by  P.  to  recover  for  the  loss,  ?teld  (1), 
that  it  was  a  question  for  the  jury  whether  the  company  had  taken  reasonable 
precautions  to  prevent  the  escape  of  sparks  from  the  engine ;  (3)  that,  as  the 
loss  of-  the  money  could  have  been  prevented  by  reasonable  efforts  for  its 
preservation,  the  company  were  not  responsible  as  to  it ;  (3)  that  the  question 
whether  the  ii\jury  sustained  was  too  remote,  was  for  the  jury.  Toledo^  Peoria 
and  Wanaw  EaUway  Go.  v.  Pindar^  57. 
4  In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a  pas- 
senger, it  appeared  that  the  train,  upon  which  deceased  was  traveling,  having 
stopped  at  a  station,  remained  a  reasonable  time  for  passengers  to  alight,  but 
he,  not  availing  himself  of  the  opportunity,  waited  until  the  train  began  to 
raove,  when,  in  attempting  to  leave  the  cars,  he  was  fatally  injured.  Edd^ 
that  the  company  was  not  liable,  there  being  no  proof  of  mismanagement  of 
the  train  or  careless  conduct  of  the  employes.  Ill,  Cent.  B.  B,  Go,  v.  SkUton^ 
109. 

5.  Landowners  contiguous  to  railroads  are  as  much  bound,  in  law,  to  keep  their 
lands  from  an  accumulation  of  dry  grass  and  weeds  as  railroad  companies  are; 
and  when  a  fire  is  ignited  on  a  railroad  company's  right  of  way,  and  is  com- 
municated in  consequence  of  such  accumulations  to  fields  adjoining,  the  negli- 
gence of  the  owner  will  be  held  to  have  contributed  to  the  loss,  and  unless  it 
appears  that  the  negligence  of  the  company  is  greater  than  that  of  the  land- 
owner, the  latter  cannot  recover.  Clucago  and  NoTihtoeeiem  B,  B.  Co.  v. 
Simaneon^  155,  and  note^  157. 

6.  In  an  action  against  a  railroad  company  to  recover  for  causing  the  death  of 
plalntifi*6  decedent,  held  (1),  that  the  declarations  of  the  fireman  of  the  train 
which  caused  the  death,  made  soon  after  the  accident,  as  to  the  speed  of  the 
train,  the  position  of  the  deceased,  and  the  giving  of  the  customary  signal, 
were  inadmissible  ;  (2)  that  it  is  negligence  for  one  approaching  a  railway 
crossing"  not  to  use  the  sense  of  sight  and  hearing  to  discover  a  coming  train, 
and  that,  in  the  absence  of  special  statute,  the  omission  of  all  signals  at  cross- 
ings is  not  negligence  per  se  on  the  part  of  the  railroad  company.  BeUefontmne 
Bailway  Co.  v.  Hunter^  201,  and  note,  216. 

7.  A  railroad  company,  or  any  contractor  employed  by  them  to  build  a  railroad, 
may  use  any  material  removed  by  them  in  grading  the  road,  either  in  the 
adjacent,  or,  it  seems,  in  other  localities,  but  they  have  no  right  to  sell  sucl) 
material  to  third  parties.    Aldrieh  v.  Drury,  624. 

8.  A  receiver  operating  a  railroad  is  answerable  in  his  official  capacity  for  an 
injury  to  a  servant  employed  on  the  railroad  by  reason  of  the  negligent^e  ol 
the  receiver,  or  the  negligence  of  his  agents  in  a  position  superior  to  that  of 
the  servant;  and  in  determining  the  receiver's  liability  and  the  servant^s  rigl>t 
to  recover,  the  same  rules  are  to  be  observed  as  would  be  applicable  were  tlic 
company  exercising  the  same  powers  of  operating  the  road.  Meara's  Admr. 
V.  EoQyrook  and  Bosecelt,  633. 

Bee  Common  Carrier,  1,  2,  8,  4,  5, 7,  8 ;  CoNSTiruTiOKAii  Law  ;  Intskest    ; 

Master  and  Servant  ;  Stock  ;  Taxation,  1, 2. 
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RATIFICATION. 

1.  A  contract  tainted  with  fraud  may  be  ratified  witliout  a  new  contnict, 
founded  on  a  new  consideration.    Negley  v.  Lindsay ^  427. 

2.  The  ratification  of  the  signing  of  a  bond,  by  an  obligor  whose  signature  wsif 
foiged,  does  not  render  him  liable  thereon,  ^ere  being  no  new  conbidcratiou. 
McHuffh  v.  Otmntif  qf  SehuyUaU,  445,  and  note,  447. 

See  Bake,  8;  Insubaitcb,  7;  Proiobsobt  Notb,  15. 

REAL  ESTATE. 

A  Bub-vendee  taking  the  legal  title  to  land,  charged  with  a  yendor's  lien,  and 
with  notice,  accepts  the  title  cum  onere,  and  is  in  no  better  position  than  Uie 
original  purchaser ;  and  whatever  is  enough  to  excite  attention  or  put  such 
sub-vendee  on  inquiry  is  notice.    Parker  v.  Foy  and  Fhrer,  484. 

See  BuBDBN  of  PbooF';  Railroad  Compant,  7. 

REBELLION. 

A  citizen,  assisting  Confederate  soldiers  in  the  capture  of  a  Federal  soldier, 
does  not  thereby  render  himself  liable  to  a  civil  action  by  the  captive.  Wrighi 
V.  Winningham,^, 

See  Taxation,  4, 5,  6,  7, 8. 

RECEIPT. 
See  CoMMOK  Oarribr,  8, 4,  Su 

RECEIVER 
Bee  Railroad  Company,  8. 

REFORMATION. 
See  Mutual  Wills. 

REMOVAL  ,0F  CAUSE. 

The  right  to  remove  a  cause  fh>m  the  State  to  the  United  States  court,  under 
the  act  of  congress  of  March  3, 1867,  is  terminated  by  a  hearing  or  trial  upon 
the  merits  in  a  court  of  competent  Jurisdiction,  resulting  in  a  final  Judgment 
or  decree ;  and  an  appeal  or  second  'trial  does  not  revive  the  right  Uon^e 
Ufe  Im,  Co,  v.  Dunn,  642. 

RENTS. 
See  GROUin>-RB]fTS. 

REWARD. 

rtaintiff,  a  sheriff,  captured  a  criminal  without  process  and  in  reliance  upon  » 
general  reward  offered.  Edd,  that  the  fact  that  he  was  a  sheriff  did  not  pre 
vent  his  xecovery  of  the  reward.    Daiis  v.  MuMon^  815. 
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RIPARIAN  RIGHTS. 

1.  In  the  abeeDce  of  prescription  or  user,  it  is  not  a  poblic  rl^t  to  float  logs 
down  a  non-navigable  stream  which  is  only  fit  for  that  purpose  during  peri- 
odical fineshets;  the  bed  and  banks  of  each  a  stream  are  under  the  absolute 
ownership  and  control  of  the  riparian  owner.  HMard  ▼.  SeU^  98,  and  note^ 
106-9. 

2.  The  owner  of  a  mill,  whose  dam  and  machinery  are  suited  to  the  size  and 
capacity  of  the  stream,  has  a  right  to  the  reasonable  use  of  the  water  to 
propel  his  machinery,  but  he  must  detain  it  no  longer  than  is  necessary  for 
its  profitable  ei^Joyment,  and  he  must  return  it  to  its  natural  channel  before 
it  passes  upon  the  land  ot  the  proprietor  below.    Bod  v.  Xetm,  526. 

&  What  is  a  reasonable  detention  is  a  question  for  the  Jury,  in  view  of  all  the 
facts  in  the  case,  taking  into  account  the  nature  and  use  of  the  machinery, 
and  the  use  of  the  water  necessary  to  its  profitable  employment  If  the 
owner  detains  the  wat^r  no  longer  than  is  necessary  for  its  profitable  use,  he 
is  not  liable  in  damages  to  tbe  proprietor  below.    Id, 

4.  Where  the  owner  of  an  iron  fhmace  upon  a  stream  claims  that  the  owner  of 
a  miU  above  his  works  had  bound  himself  by  verbal  contract  that  he  would 
never  stop  the  usual  and  constant  flow  of  the  water  in  the  channel  of  the 
stream,  and  the  owner  of  the  fhmace,  after  the  death  of  the  owner  of  the 
mill,  stood  by  and  saw  the  mill  sold  by  the  administrator  of  the  deceased,  to 
an  innocent  purchaser,  and  gave  no  notice  of  the  verbal  agreement  between 
himself  and  the  deceased,  he  is  estopped  fh>m  setting  up  the  verbal  i^gree- 
ment  agahist  the  purchaser  who  invested  his  money  without  notice  of  It,  and 
the  parties  stand  upon  their  respective  rights  under  the  general  lawgovem* 
inig  riparian  proprietors  in  the  use  of  the  water  in  the  stream.    /3L 

See  Igb. 

ROAD-BED. 
See  Railboad  Ck>]cPAHT,  7. 

SALE. 

1.  Where  an  article,  manuflustozed  In  accordance  with  a  tpedal  contiact,  ii 
accepted  and  retained  by  the  vendee,  he  will  be  liable  for  the  full  contract 
price,  there  being  no  warranty,  and  the  defects,  if  any,  being  obvious  and 
patent;  and  in  such  a  case  a  Judgment  obtained  by  the  vendor  for  an  unpaid 
balance  of  the  contract  price  is  a  bar  to  an  action  by  the  vendee  to  recover 
fbr  a  breach  of  the  contract.    Oibwn  v.  Bingham^  289. 

2.  In  an  action  to  recover  the  purchase-money  of  an  article  made  under  con- 
tract, the  defense  was  that  the  article  was  not  like  the  sample.  Held,  that 
evidence  was  admissible  of  the  diflbrence  in  the  results  produced  by  the 
sample  and  the  Imitation,  as  corroborative  of  their  inherent  difference.  70- 
iony.MBtr  d  Co.,  $78. 

See  Bbbach  of  Contract;   Promissobt  Kotb,  1,  14,  16;  STOPPAes  ni 

Transitu. 
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SAVINGS  BANK  BOOK. 
See  Gift. 
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SEPARATE  ESTATE. 
See  Marktkd  Womah. 

SBT-OPP. 
See  Oqkfbdebats  Mohbt,  4. 

SHERIFF. 
See  Rewabd. 

SHERIFFS  SALE. 
See  Statute  of  LnoTATioira,  L 

SLANDER. 

1.  In  an  action  for  slander,  the  fkct  that  the  words  were  spoken  In  the  heat  of 
passion,  or  under  excitement,  may  be  shown  in  mitigation  of  damages,  bat 
not  in  bar  of  the  action.    Mousler  v.  Bdrding^  195. 

2.  Malice  is  essential  to  render  slanderous  words  actionable ;  but  when  words 
actionable  in  themselves  are  spoken  in  a  criminal  sense,  and  are  false,  malice 
is  implied  from  the  speaking.    Id. 

8.  In  an  action  for  slanderous  words  spoken  in  Pennsylvania,  and  charging  the 
commission  of  adultery  in  Georgia,  ?ield  (1),  that  the  words,  charging  an 
offense  of  moral  turpitude,  punishable  by  the  law  of  the  State  where  they 
were  uttered,  were  actionable  per  9e;  and  (2)  that  the  position  in  life,  and  the 
family  of  the  plaintiff,  were  admissible  in  evidence  as  bearing  on  the  question 
of  damages.    Klumph  v.  Dunn^  855,  and  note^  860. 

4.  In  an  action  of  slander,  the  words  charged  to  have  been  spoken  by  the  defend- 
ant were,  that  the  plaintiff  **  had  stolen  com  out  of  G.'s  field."  Reld,  that  if 
the  conversation,  in  the  course  of  which  the  alleged  words  were  spoken, 
showed  that  the  defendant  referred  to  "standing  com,"  the  plaintiff  could  not 
recover,  the  larceny  of  standing  com  being  only  an  indictable  offense,  made 
so  by  statute,  but  not  of  an  infamous  character,  or  subject  to  an  infamous  or 
disgraccfal  punishment.    StiUell  v.  Reynolds^  396,  and  note^  399,  400. 

6.  In  an  action  of  slander,  the  Jury,  in  assessing  the  damages,  may  consider  the 
dc^ee  of  malice  with  which  the  alleged  slanderous  words  were  spoken,  as 
shown  by  tlie  subsequent  acts  and  declarations  of  the  defendant;  but  they 
cannot  give  damages  for  such  acts  and  declarations,  however  infamous  or 
criminal  they  may  be.    Id. 

1  In  an  action  of  slander,  held  (1),  that  the  slanderous  sense  of  the  words 
spoken  is  not  to  be  determined  by  the  understanding  of  the  hearers,  where  the 
language  is  plain  and  direct ;  (2)  that  the  question  of  malice  is  never  to  be 
determined  by  the  opinion  or  understanding  of  the  hearers;  (3)  that  the 
defendant  may  prove  that  he  was  acting  from  a  sen»e  of  moral  and  legal 
duty ;  (4)  that  express  or  actual  malice  need  not  be  shown  except  in  cases  of 
privileged  communications ;  (5)  that,  where  the  defendant  pleads  justification, 
he  may  prove  the  truth  of  the  matter  spoken,  which  will  constitute  a  suffi 
cient  defense ;  (6)  that  the  commencement  of  a  malicious  suit  by  a  third  per- 
son against  plaintiff  may  be  proved  as  the  result  of  the  slanderous  words; 
(7)  that,  where  a  party  introduces  a  witness,  he  does  not  thereby  indorse  hk 
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credibilily,  although  he  caanut  impeach  such  witness ;  and  (8)  that  Iho  repe- 
tition of  slanderous  words  must  be  done  flx>m  good  motives  and  without 
niaJice,  and  the  repeater  must  give,  not  only  the  precise  words  of  the  author, 
but  the  name  of  a  responsible  pei^son  aii^ninst  whom  the  injured  party  may 
bring  his  action.     Jarnigan  v.  Fleming.  514. 

SOIL. 
See  Railboad  CoMPAinr,  7. 

SPECIFIC  PERFORMANCE. 
See  Voluntary  Agrsbment. 

STATEMENT. 
See  Insurance,  9. 

STATUTE  OF  FRAUDS. 

The  right  to  use  a  church  edifice  to  worship  in  when  unoccupied  by  the  church 
to  which  it  belongs  is  an  interest  in  real  estate,  and  a  contract  therefor,  to  be 
yalid  under  the  statute  of  frauds,  must  be  in  writing,  signed  by  the  party  to 
be  charged.    BrwmfieU  v.  Carson^  184. 

STATUTE  OF  LIMITATIONS. 

1.  Defendant  purchased  certain  premises  at  a  sherifif  *s  sale,  but,  failing  to  pay 
his  bid,  the  premises  were  resold  by  the  same  sheriff  nearly  a  year  and  a  half 
afterward  for  a  less  sum.  In  an  action  to  recover  the  difference  between  the 
two  bids,  held,  that  the  statute  of  limitations  began  to  run  from  the  time  of 
the  failure  to  pay  the  first  bid.    Funk  v.  Smth,  326.  ^ 

2.  An  attorney  gave  a  receipt  for  a  note  which  he  agreed  to  collect.  In  an  action 
to  recover  for  neglecting  to  collect  the  note,  keldy  that  the  statute  of  limitations 
did  not  begin  to  run  from  the  date  of  the  receipt,  but  from  a  reasonable  time 
afterward  for  beginning  proceedings,  and  that  seventeen  months  was  more 
than  a  reasonable  time.    Rhines'  Admrs.  v.  JSnana,  364. 

8.  Where  proceedings  for  the  contest  of  a  will  are  commenced  within  the  statu- 
tory period  of  limitation,  although  only  part  of  the  persons  interested  are 
made  parties  thereto,  the  right  of  action  is  saved  as  to  all  who  are  ultimately 
made  parties,  notwithstanding  some  of  them  are  not  brought  into  the  case 
until  after  the  period  of  limitation  has  expired.  The  plaintiff  in  such  a  caso 
cannot,  by  dismissing  his  petition,  put  an  end  to  the  proceeding,  where  either 
of  the  defendants  filed  a  cross-i)eiition  before  the  period  of  limitation  had 
expired,  or  the  original  petition  was  dismissed.    Bradford  v.  Andretos,  644. 

See  Contribution,  4. 

•      STOCK. 

The  holder  of  **  preferred  and  guaranteed  stock  in  the  H.,  P.  &  F.  R.  R.  Co. 
being  entitled  to  preferred  and  guaranteed  dividends,  at  the  rate  of  ten  pei 
cent  per  annum,  payable  semi-annually,  before  any  dividend  shall  be  paid  on 
other  stock  of  said  company,"  is  entitled  to  this  sum,  payable  only  out  of 
the  earnings  of  the  company  which  are  legally  applicable  to  the  payment 
of  dividends     Taft  v.  Hartford,  Providence  and  FinhkiU  R,  B.  Go.,  575. 
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STOPPAGE  IN  TRANSITU. 

Wbere  goods  are  sold  on  conditioa  that  title  shall  not  pass  ULtll  they  arc  paid 
for,  the  vendor  retains  the  right  of  stoppage  in  ^ran«»^  as  against  tJhe  vendee, 
or  an  innocent  third  person  who  puixrhases  of  the  vendee  before  tlic  arrival 
of  the  bill  of  lading  or  the  goods.    Pattuan  v.  OuUon^  199 . 

SUBSCRIPTION. 

\  person  subscribed  toward  the  payment  of  a  debt  dae  fbr  the  building  of  a 
church,  and  the  trustees  borrowed  money  to  pay  the  debt  on  the  faith  of  the 
subscription.    Held^  that  the  subscriber  was  bound.    Tnuiee$  v.  Oarvey,  51. 

SUNDAY. 

1.  Where  a  note  was  made  and  delivered  in  the  purchase  of  a  mining  privilege 
at  Pike's  Peak,  in  Kansas,  on  the  Sabbath  day,  and  suit  thereon  is  brought 
in  the  courts  of  this  State,  and  there  is  no  evidence  of  the  lex  lod  oontrcuAut 
produced  on  the  trial,  hM,  that  the  presumption  of  law  is,  that  the  law  of 
the  place  where  the  note  was  made  is  the  same  as  our  own ;  especially  will 
such  presumption  be  made  where  a  contrary  presumption  would  be  unjust  to 
the  Christian  civilization  of  the  age,  and  in  violation  of  the  decalogue.  HiH 
V.  wakes,  540,  and  note,  542. 

2.  As  the  laws  of  this  State  forbid,  under  penalties,  any  violation  of  the  Lord's 
day  by  the  transaction  of  any  business,  trade  or  c^ng,  a  note  made  upon 
the  Sabbath  day,  hi  pursuance  of  trade  or  business,  will  not  be  enforced  by 
the  courts  of  this  State  under  the  laws  of  this  State,  as  such  contract  is  void. 
Id. 

SURETY. 
See  Contribution,  4 ;  Principal  and  Subbtt. 

TAXATION. 

1.  The  stocks  and  bonds  of  an  inter-State  railway  are  liable  to  taxation  by  any 
State  in  which  it  is  situate  in  proportion  to  the  length  of  the  road  in  such 
State.    PUtOmrg^  Fbrt  Wayne  and  Chicago  RILGa.Y.  (hmmomoeaUh^  844. 

5.  The  Pennsylvania  portion  of  the  Erie  railway  was  constructed  under  a  law 
of  that  State,  by  which  it  was  compelled  to  pay  for  its  fhmchise  a  fixed 
annual  sum,  and  to  submit  to  taxation  on  its  stock.  Held,  that  this  did  not 
preclude  the  State  from  levying  a  further  and  general  tax  upon  the  cor- 
poration.   Erie  Railway  Co,  v.  ComnumweaUhy  851. 

8.  No  surrender  of  the  general  power  of  taxation  by  any  legislative  act  can  b« 

implied.    Id. 
4.  The  right  of  taxation  is  inherent  in  the  sovereign.    So  far  as  it  exists  in  a 

municipal  corporation,  it  is  by  grant,  and  is  called  a  franchise,    (f  Byrne  t. 

Mayor,  etc.,  of  Savannah,  582. 

6.  A  de  facto  government,  which  is  able  to  maintain  its  supremacy  by  its  armies, 
may  exercise  this  power ;  and  those  who  are  subject  to  its  control  are  bound 
to  obedience.  But  if  it  assesses  a  tax,  and  is  overthrown  before  it  is  col- 
lected, the  rightful  sovereign,  whose  power  is  established,  will  not  enforce 
ffuch  assessment  against  the  subjects  of  the  government  dejure.    Id, 


INDEX.  71: 

6.  In  such  case,  those  who  have  paid  the  tax  to  the  dtfttxAo  goyernment  whiie 
it  was  supreme,  have  no  means  of  recovering  it  back ;  and  those  who  did  not 
pay  till  its  overthrow,  are  under  no  obligation  to  pay.    Id. 

7.  A  note  given  since  the  war  to   the  mayor  and  council  of  Savannah,  for 
tax  assessed  by  the  city  authorities  during  the  existence  of  *hc  ConfccUt 
rate  government,  but  not  collected,  is  void  for  want  of  consideration.     hL 

8.  A  note  given  for  such  tax,  and  for  ground-rent  due  the  city,  by  contract 
made  prior  to  the  war,  is  void  as  to  the  tax,  but  good  as  to  tlie  rem. 
The  consideration  is  clearly  severable,  as  the  record  shows  precisely  how 
much  of  it  was  for  tax,  and  how  much  for  rent    Id. 

See  Bank,  1. 

TENANT  IN  COMMON. 
A.  and  B.  and  three  others  owned  together  a  main  aqueduct  leading  from  a 
spring,  and  each  one  had  his  own  branch  aqueduct.  In  an  action  by  A. 
against  6.  for  using  or  wasting  more  than  his  fifth  of  the  water,  held 
(1),  that  case  sounding  in  tort,  and  not  an  action  of  account,  was  the  proper 
form  of  action ;  and  (2)  tiTat  the  following  charge  to  the  jury  was  correct : 
'*  Did  the  defendant  willfully  and  knowingly  use  or  waste  more  than  his 
one-fifth  of  the  water,  or  knowingly  suffer  his  family  to  do  it,  for  the  pur- 
pose of  annoying  or  injuring  the  plaintiff,  or  with  a  wanton  disregard  or 
indifference  to  the  inconvenience  it  might  occasion  the  plaintiff?  If  the 
defendant  did  so,  and  thereby  the  plaintiff  has  suffered  injury,  then  the 
defendant  is  liable."    McLeSUin  v.  Jenruss,  270. 

TENDER 
See  Payment,  8. 

TITLE. 
A  court  of  equity  will  not  interpose  to  remove  a  doud  from  the  title  of  an 
estate,  held  by  possession  for  twenty  years  or  more  under  the  statute  of 
pooBcadong,  for  tiie  reasons,  among  others,  that  the  complainant  has  at  law 
a  remedy  entirely  adequate  to  his  protection.    Taylor  v.  JStaple,  556. 

See  BuBDEN  of  Pboof. 

TRADE  MARK. 

1.  Any  word  or  phrase  used  in  circulars,  price  lists  or  advertUements,  to 
designate  a  manofiictured  article,  but  not  placed  upon  the  article,  does  not 
constitute  a  trade  mark.    Oandee^  Swan  d  Oo.  v.  Deere  &  Co.^  125. 

8.  The  use  of  a  trade  mark  consisting  of  the  words  "  Gandce,  Swan  &  Co,*'  in 
a  semicircular  form  above  the  words  "  Moline,  Dl,'*  is  no  infringement  upon 
a  trade  mark  consisting  of  the  words  ''John  Deere,"  in  a  semicircular  form 
above  the  words  '*  Moline,  Dl."    Id. 

8.  The  term  **  Moline,"  in  "  Moline  plow,"  is  generic,  MolinQ  being  the  name 
of  the  place  where  the  plow  is  manufactured,  and  is  not  susceptible  of  exclu- 
sive use  as  a  trade  mark.    Id. 

4.  The  combinations  of  letters  and  figures,  A  No.  1,  A  X  No.  1,  No.  1,  X  Na 
1,  No.  8,  and  B  No.  1,  respectively,  used  originally  for  the  purpose  of  desig* 
nating  the  quality  of  manuiactured  articles,  are  not  susceptible  of  exclusiyt 
>ise  as  a  trade  mark.    Id. 
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TRANSFER  OF  CAUSE. 
See  Removal  of  Caubb. 

TRAVELER 
See  Excavation;  Highway  ;  Railboad  Ooxpaht,  C 

TROVER. 
See  Chattel  Mobtqaob,  1. 

TRUST. 

See  ADinNIBTEATOR. 

VENDER 
See  Chattel  Mortsagk,  9. 

VENDOR  AND  VENDEE. 
See  Sale,  1 ;  Stoppage  in  Transitu. 

VOLUNTARY  AGREEMENT. 

1.  Ab  a  general  rule,  a  court  of  equity  will  not  enforce  a  volontaiy  agreement, 
or  perfect  a  merely  promised  or  imperfect  gift  There  is  looui  panUtnUa  at 
long  as  it  is  incomplete.     Taylor  y.  Staples^  656» 

2.  Where  the  evidence  adduced  in  support  of  a  bill,  for  the  specific  perform- 
ance of  an  alleged  agreement  to  convey  an  estate,  is  a(yudged  by  the  court 
io  show  merely  an  intent  on  the  part  of  a  wealthy  father,  wliile  in  life,  to 
give  to  his  son  that  estate,  which  intent  the  father,  from  forgetftilness  or 
some  other  cause,  never  executed,  the  bill  will  be  dismissed  with  costs     IcL 

8.  A  liEiUier,  possessed  of  great  wealth,  makes  upon  his  account  book  an  entry 
to  the  credit  of  a  son,  in  these  words :  "  By  further  allowance,  to  pay  for 
house,  etc. ,  $5,000 ;"  and  long  after  the  deatli  both  of  &ther  and  son  the 
legal  representatives  of  the  son,  by  suit  in  equity,  seek  to  recover  fh>m  the 
legal  representatives  of  the  father  the  said  sum,  with  interest  from  the  date 
of  said  entry  (May  30, 1837).  Eddy  that  the  entry  is  but  an  indication  of  an 
intention  on  the  fa^her*s  part,  and  not  a  promise  founded  upon  a  considera* 
tion  cognizable  by  a  court  of  equity, — neither  the  fact  that  the  father  had 
trained  up  the  son  in  idleness,  as  the  heir  presumptive  of  inexhaustible 
wealth ;  nor  the  fact  that  this  "  allowance  "  was  consistent  with  a  **  fiimily 
arrangement,"  existing  at  the  date  of  said  entry ;  nor  the  fhct  that,  unless 
this  claim  of  $5,000  and  interest  were  allowed  and  paid,  would  this  son 
receive  of  his  father's  accumulations  so  much  as  was  received  by  his  brothen 
and  sisters  respectively,  constituting  a  valuable  consideraUon,  upon  which 
alone  the  court  must  act,  unheeding  a  consideration  merely  ''mora]"  ot 
"meritorious."    Id. 

VOLUNTARY  PAYMENT. 
See  Pa  WENT,  1. 

WAREHOUSEMEN. 
Sec  Common  v;AKKiBm,  1. 
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warhant. 

bee  ABKEifT,  1. 

WARRANTY. 

See  Sale,  1, 2. 

WASTE. 
See  Tenant  in  Common. 

WATER  PRIVILEGE. 

Hie  oonTeyaDce  of  a  house  and  land  by  an  ordinary  warranty  deed  carries  with 
it,  by  implication,  the  right  which  the  grantor  has  to  water  running  to  the 
premises  conveyed  by  an  aqueduct  from  a  distant  spring ;  and  a  cotemporane- 
ous  special  deed,  to  the  grantee,  of  the  water  privilege,  containing  limitations 
and  restrictions  in  the  use  thereof  without  the  words  "  to  his  heirs,  assigns, 
etc,'*  will  not  be  construed  to  modify  the  estate  in  the  water  and  aqueduct  so 
as  to  pn>vent  it  passing  by  deed  of  the  premises  from  such  grantee  to  succeed- 
ing grantees,  and  the  latter  may  recover  damages  from  the  original  grantor 
for  cutting  off  the  aqueduct  on  adjacent  land,  owned  by  him,  and  thus  dis 
turbing  the  water  privilege.    CooUdge  v.  Eager ^  256. 

See  Tenant  in  Common. 

WILL. 

An  instrument  in  the  form  of  a  deed,  which  conveys  all  the  property  that  the 
maker  ^  may  die  possessed  of,"  is  a  will,  and  is  only  admissible  in  evidence 
after  due  probate.    Brewer  v.  Baxter,  530. 

See  Ademption;  Mutual  Will;  Statute  of  Limitations,  3. 

WITNESS. 

1.  When  husband  and  wife  are  by  statute  excluded  as  witnesses  "  for  or  against 
each  other,"  in  an  action  against  them  for  slandt^rous  words  spoken  by  the 
wife,  she  is  a  competent  witness  in  her  own  behalf,  and  (Elliott,  J.,  dissent- 
ing) he  is  a  competent  witness  in  his  own  behalf.    Mimsler  v.  Harding,  19A. 

S.  Embezzlement  of  county  funds,  by  a  tax  collector,  is  not  an  infamous  crime, 
although  punished  as  such,  and  does  not  exclude  the  offender  as  a  witness, 
even  while  undergoing  sentence.    Schuylkill  County  v.  Copley,  441. 

See  Slandeti,  6. 

WORDS. 

**  Death  by  Iiie  own  hand,^^  sec  Insukakce,  16. 

^* Estimated  cash  talue^^  sec  Insurance,  11. 

•*  Esttraordinary  ftw«  "  see  Railroad  Compant,  2. 

*'  VcUaaJble  article^'  bcc  Ice. 

WRONG-DOERS. 
See  Conthtbution,  1,  2,  H. 
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